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THE 
CURRENT LAW DIGEST 


1936. 


CIVIL CASES 


ACCOUNTS. 


Non-production of old books of account 
— Efect of. 


It is impossible to say that account 
books wonld ordinarily be preserved for 
anything like a period of 40 years. It is 
more probable that after the lapse of a decade 
or two, such account books would not be 
preserved, and they may, as a matter of 
faot, got destroyed. No adverse presump- 
tion therefore should be drawn from the 
non-production of such old account books. 
{Sulaiman C. J. & Bennet J.) 


GANESH! LALU vs, BHAGWAN SINGH 


& ORS, 
1936 A.W,R, 547 


ADMINISTRATION, 


Administration suit—Debt alleged to be 
due from party but not admitted by him, 
if can be deemed to be assets of the deceased 
in his possession. 


A Court, can in purstanca of a decree 
in au administration suit direct one of the 
parties to the suit to restore or hand over 
to the administrator or tho reosiver assots 
belonging to the estate in possession of such 
party. Buta deht, spocially a debt which 
is disputed is not governed by this rule. 
Such a debt cannot be deemed to ba an 
saset in the possession of the debtor and 


Administration- (Contd ) 


cannot ba ordered to be delivered to the 
administrator. (Jatlat J.) 


AHMED DIN & ORS, vs. MOHAMMAD 
TAQI € ORS. 


38 P.LR 284=A1R. 1936 Lah 365= 
163 IC. 363 


ADVERBE POSSESSION, 


Guiding principles in determining the 
question of adverse possession. 

Tu order to constituta adverse possession, 
the possession must heedequata iy continuity, 
in publicity, and in extent of nres, to show 
that it was adverse to tha real owner. It 
must ba actual, exelusive and uninterrupted. 
The kind of possession must no doubt depend 
largely upon the character of the land, but 
no presumption of possession ean be made 
in favour of a trespasser, His possession 
must ba confined to the land aotually ocou- 
piel by him. Though as a general rule 
possession of part is in law possession of the 
whole if the whole is otherwise vacant, yeb 
constructive possession af this kind ean 
only be presnmed when there is a chim 
based upon title. (Srivastava € Nanavutty 
JI) 

PARTAB BAHADUR SINGH vs, JAG VII 
SINGH, 

1936 O.W.N. 784= 164 1C, =A,L° 
1984 Swai Sor. 41C, 1IS=A.L%, 
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Adverse Possession —(Gonfd.) 


Possession of co-sharer, when becomes 
adverse to another co-sharer. 


There can bs no adverse possession by 
one co-sharer as against others until 
thera ia ouster or exclusion. The possession 
of a go-sharer becomes adverse to another 
ca-sharer from the momen’ when there is an 
ouster, that is, after there is an assertion of 
hoatile title by one co-sharer against the 
others to the knowledge of the letter. (D, 
N.Mitter & Patterson, JI) 


NIRMAL OHANDRA Das & ORS vs. 
Mouitosu Das & ORs. 


40 C.W.N, 777,=ALR. 1936 Cat. 106 
=16t 1.C, 460 


Land submerged in water—T'respasser, 
if can obtain title by adverse possession, 


When land in the possession of a tres- 
passer is submerged in water fora length 
of time, no possession can be said to con- 
tinue with such trespasser so as ta be made 
available towards the acquisition of title by 
adverse possession. During this period, the 
possession of Lhe true owner mist ba dee- 
med to haya revived constructively. 29 
Oal. 618 referred to. (Srivastava € 
Nanavutiy, JJ.) 


PaRTAB BAHADUR SINGH vs, JAGAT- 
JIT SINGH. 


193@0,W,N, 784= 164 LC, £113=A.1R, 
1936 Qudh, 387, 


Ouster of co-sharer— Knowledge on the 
part af person ousted. if essential~-Proof of 
onater, 

The onus of proving ouster is upon baa 
person who sets up adverse title by ouster. 
The mere fact of not-reosipt of rent is not 
conclusive proof of ouster by 8 oo-sharer 
who is in posses-ion, Exelasion or ouster 
involves not merely tha act of the parson 
ousting, but the state of mind of fae person 
ousted. Knowledge on the part of the 
latter ia therefore essential. (Wort <6 
Rowland, JJ.) 

Mr, Bibi ZAINAB & ORS. ùs. MAHAM- 
MAD AYUB. 

‘47 PLT, 366=A,LR, 1936 Pat 136= 
161 IC. 331 (2). 


Adverse Possession—(Conid,) 


_ Tenant in common with others who are 
in possession, if can be deemed to be in 
constructeve possession of the property. 


_ The mare fact that a person is a tenant 
in common with others who are in posses- 
sion of the property is sufficient to show 
that the person is in possession, even if ho 
lives @ great distance from where tha 
property is situate, and even if he had 
nothing whatever to do with the property, 
unless it can be shown that other co-tenanta 
bad ousted the person from the property. 


- (Wort 7} 


6 Mott SINGH £ ORs. vs. DROKI SINGH 4 
RS. 


17 PLT, 170-A.LR, 1936 Pat. 66= 
160 I.C. 1054, a 


Non-paymeni of rent by tenant, if 
creates adverse possession. 


Mere non-payment of rent by a tenant 
doas not by itself create adverse possession 
in his favour. There must be definite and 
Open assertion by the tenant and to the 
knowledge of the landlord that the tenant 
has a right to hold the land without pay- 
mai ront. (Mohammad Noor Rowland, 

a 


JYOTI PROSAD SINGH DEO vs. RAJENDRA 
NARAIN SINGH Dno, 


ALR. 1936 Pat, 287=162 LC, 838. 


Person im possession setting up hostile 
title— Possession referable to lawful title— 
Possession, tf adverse to the true owner. 

Where a person is setting up a hostile 
title and is in possession, his possession will 
not he desmed to ba adverse to the brua 
owner if it can ba referred to a lawful title. 
Therefore, if the possession of a person can 
be referred to a lawful title ag mortgages, 
the more faot that he was openly setting 
up his right to succeed to the mortgagor 
will not prevent the possession from being 
referred to the lawful title, and being 
treated as not adverse to the true owner 
of the equity of redemption. (Wadsworth J). 


VEETTIL, KELU vs. OHAKRARA 

CHAPPAN. 
A.LR. 1936 Mad. 308-161 LC. 299 
1936 M.W.N, 399. = 
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Adverse Possession—(Conid.) 


_ Co-owner in permissive possession of 
property on behalf of his co owner, selling 
the property to third person—Adverse 
possession against co-owner, when commences, 


Where A is in permissive possession 
ofa property on bebalf of his co-owner 
B, and he solls the property to O, time 
would begin ta run against B from the date 
ot his knowledge of the sale deed. But 
in the absence of proof of such knowledge, 
time would begin to run against B only 
from the time when C obtains possession 
exclusively, overtly and publicly, so that, 
if B had exercised due diligence he ought to 
hava discovered that a stranger other than 
the person whom he had allowed to remain 
ini possession was insole occupation of the 
property. (Sulaiman C. J. & Bajpai J.) 


RAM MANOHAR & ORS. vs. BABOO 


SINGH. 
1936 A, W, R, 1014, 


Possession of co-sharer, when can be said 
to be adverse. 


Where possession can be referred to a 
lawful title, it will not, in the absence of 
very cogent reasons, bs deemed to ba de- 
rived from usurpation. When a person 
traces his title through co-sharers who did 
not enjoy the rents of the properties in 
ditpute nor lived in the house which was 
the subject matter of suit, it can not be said 
that there was adverse possession by the 
co-sharer in possession. To constitute 
adverse possession it must be shown that 
the co-sharers had neither received the rents 
nor lived in the house and had knowledga 
that adverse possession was ranning against 
them, (Wort € Rowland, JJ.) 


MT. BIBI JAINAB vs. MAHMMAD AYUB, 


17 P.L.T. 3665A,LR. 1936 Pat. 1362 
161 LC. 331 (2) 


Village proprieto? in possession of a por- 
tion of the Shamilat, when can claim title 
by adverse possession against his co skarer, 

A village proprietor in possession of & 
portion of th: Siamitaé cannot claim title 
by adverse possesion na artiinat his Go- 
sharer, unless ia can pula SA tonb more 
than 12 years batoro ena aair ha had siyen 
m 


Adverse Possessicn—(Contd,) 


unequivocal declaration or overt act bhat he 
had denied the title of his other co-sharers 
and converted his joint possession into ex- 
clusive possession. (Jai Lal J.) 


LAKHA SINGH & ORS. vs. TEJA SINGH 
& ORS. f 
38 P.L,R, 453. 


Grove land—Zamindar refraining from 
collocting rent~grove-holder raising buil- 
dings —Adverse title, if created. 


In the case of groves, rent is taken from 
the grove-bholdere as long aa ary produce ig 
forthcoming, and when the grove becomes 
old and the produce ceases, the Zemindar 
refrains from collecting rent, but this does 
not amount to any exercise of adverse 
possession on the part of the grove-holder. 
Similarly the mere erection of certain buil- 
dings on grove land doas noi necessarily 
amount ta any evidence of adverse title, 
especially where it ig not proved that the 
buildings were nob erected with tha 
perinission of the Zemindar of the time, 
t Sulaiman C. J. & Bennet, J.) 


RAM SEWAK vs, RANI SUBHADRA 
KUER. : ; 


1936 A.W.R, 399=1935 A.L.J. 4727 
A.LR. 1936 All, 381 = 162 J.C. 907 


Nature of tiile acquired by trespasser in 
respect of vacant sites of which only a part 
ts occupied by him.. 

In oases relating to vécant Bites, posses- 
sion follows title. The mere fact that a 
trespasser has taken possession of a portion 
of a vacant site cannot affect the. construc- 
tive possession of the real owner on the por- 
tion not trespassed upon, In such a case 
the wrong-doer oan by lapse of time gain 
title only to the area actually possessed by 
him, and in suits governed by Art. 42, Limi 
tation Act, it is only with regard to the por- 
tion of the site actually in possession of tha 
trespasser that the plaintiff will be required 
to prove his possession within 12 yeara. 
(Tekchund & Dalip Singh JJ.) 


SHER MOHOMAD SHAHBAZ KHAN vs, 
Sger MAHOSBD BANNE KHAN. 


17 Lah 449=A,1.R. 1936 Lah. 208. 
162 1.6, 330= 38 P,L.R, 988, 
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Suit for recovery of possession of building 
— Defendants claiming to possess the same 
as co-shurers— Statement in another case 
that defendants were octupying the house 
with consent of plaintiff—Proper inference 
to be drawn. 

[n a suit for recovery of possession of a 
house by ejecting the defendants who were 
in occupation, the latter set up the plea 
that they were co-sharers and nob tenants 
as alleged by the plaintiff. No payment of 
rept was proved but from a certain stato- 
ment in another case, it appeared that the 
dofendants were occupying the house with 
the consent of the plaintiffs, Held, that 
the proper inference was that the defen- 
dants’ possession was permissive and not 
adverse to the plaintiffs, and the plaintiffs 
must be deemed to have bean in construc- 
tive possession all along, The fact that 
the plaintiffs bad ovorstated their ease in 
alleging that they were realising rents 
from defendants could not be considered 
to be sufficient to defeat the plaintiffs’ claim. 
B hide, J} 

MAHAMED YAKUB vs. ABDUL KARIM. 

1601.C. 1033=A1R, 1936 Lah, 736. 


æ - Morigagee in possession, if can claim ad- 
verse possession under invalid sale. 

A mortgagee in possession of property 
cannot claim adverse possession as against 
the real owners under an invalid sale to him, 
on the strapgth of his possession as mort- 
gagee. (Addison È Abdul Rashid JJ.) 


LACHHMAN SINGH vs. NAWAB, 
38 PAR, 716= 163 LC. 48. 


Sale of minor's property by unauthorised 
person—right of minor to sie for possession 
—adverse possession, how far can mature 
against the minor. 

A minor is entitled to bring a suit for 
possession within three years of hig attain- 
ing majority, to undo what an unanthorised 
person has done on his behalf, and so long 
as the minor's right to sue for possession 
subsists and has not been extinguished 
under Sec 28, Lunitation Aob, no adverse 
possession can matura against bhim, 24 Mad 
987 relied on. (Din Mohammid, J.) 


NAWAB vs LACHAMAN SINGH. 


38 P.L.R, 831= AJR, 1935 Lah. 924= 
163 LC. ẹ 
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Adverse Possession—(Contd,) 


Possession of wrong doer over part of 
immovable property when amounts to cons- 
tructive possession of whole, 


Acta of possession over a part of any im- 
movable propsrty might be evidence of 
defacto possession of the whole, This rule 
operates with full force in favour of rightful 
owners, and if should be allowed with some 
reservation in favour of wrong-dosrs. In the 
case of the lattor, it is sometimes difficult to 
say in the connecting link of title how far 
the whole extended. The want of tha teon- 
necting link might farther be supplied by 
othars sugh as, close connection and inter- 
dependenca between the part actually pos- 
sessed and the whole of which it is claimed 
to bea part. (Guha € Lodge, JJ.) 


DURGARAM CHOWDHURY vs. 
CHANDRA GOSWAMI. 


AMRIT 


62 C.L.J. 234. 


Possessuin of tenant when becomes ad- 
verse to morigagor. 

-Å tenant put in possession of land by a 
mortgagea may claim adversely against 
him, but he cannot claim an #dyerse posses- 
sion against the mortgagor until the mor- 
tgage is redesmed and the mortgagor beco- 
mes entitled to immediate possession. 
(Addi.on & Din Mahommad, J.) 


AMARNATH vs, DUNI. ta 
38 P,L,R, 840. 


Person in wrongful possession— Decree. 
against him that his possession is adverse—- 
Effect of such person continuing in posses- 
ston in spite of the decree. 

When a person is in adverse possession 
he is in the wrong, and from the date of his 
possession starts maturing a title, and if a 
decree is passed against him declaring that 
his poasession is adverse, it simply “em- 
phasise: the fact that the possession is 
adverse’, and if in spite of the deorea he 
remains in possession, his possession, if 
anything. becomes still more adverse. Tha 
dacrae does not put a stop to tho adverse 
possession, and if he continues to ba in pos- 
session for 12 years before guit, his title is 
parfected. 48 Bom 710 dissented from 46 
re 625 & 46 Mad. 751 relied on. (Bajpat, 
J, 

MAHAMMAD TAHIR vs. BECHEY Lat. 

1936 ALR, 4581936 ALJ. 583= 
ALR, 1936 All. 466=163 I.C. 545, ~ 
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AGENCY RULES, 


Power of High Court to revise order of 
Agency District Munsiff. 


A suit for settlement of partnership 
accounts filed before the Agency District 
Mansiff of Riyaya la wag referred bo arbi- 
tration. An award was made By the arbi- 
trators in favour of the plaintiff. The 
defendant filed certain objections to the 
award, but they wereover-ruled and a deg- 
ree was passed in terms of the award. The 
defendants having therenpon moved the 
High Court in revision, an nbjection was 
taken that the High Coart had no jurisdiction 
to entertain the revision petition. Held, 
that under the provisions of See. 107 of tha 
Government of India Act, 1915, and of 
al. 16 of the Letters Patent, Madras High 
Court, the High Court had jurisdiction to 
entertain the revision petition. (Pand- 
rang Rao, Wadsworth & Venkataramana 
Rao, J.J.) 


ADHIKARI VESKU NAIDU vs, MAHA- 
DEVU SANYASI. 


59 Mad. 356=70 M.L.J, 204=1938 
M.W.N. 81243 MLW. 237=161 IC, 
310=A.LR. 1936 Mad. 187. 


AGRA PRE-EMPTION ACT XI (or 
1922.) 


«Sec. 4 (3)—“ Land"—person entitled 
to one-half share in site and two entire 
houses standing thereon -- Houses, if “land” 
within the Act. 


Where a person is entitled tn oue-half 
share in the site and two entire houses 
standing thereon, it is diffeult to say that 
tha two houses should be considered to be 
attached to, or permanently fastened to, 
any thing attached to the one-half share in 
the land, In such a case, the houses cannot 
be held to be" land ” within the meaning 
of the Agra Pre-emption Act. (Sulaiman 
C. J. & Bennet J.) 


MT. Zainab BIBI vs. UMAR HATAT 
KHAN. 


1936 A WR. 492=1935 A.L.J, 456= 
161 1.C.753=A,.LR 1936 All. 732. 


Sec, 16—Sale deed comprising property 
which pre-envptor entitled to preempt under 
the Act — Exclusion of latter property from 
-sust for pre-emption effect of. 


` 


Agra Pre-amption Act—(Cont.) 


Under Sec, 16, Agra Pre-emption Act, 
it is only incumbent upon a pre-emptor 
to include in his claim all such property as 
he ia entitled to pro-empt under the Act. 
Where the vandee haa included in the sale 
deed some property to which the pre- 
emplor has no right of pre-emption under 
tha Act, the pre-emptor can’ leave it out 
and his suit for pre-emption in respect of 
the other property to which he is entitled 
to preempt under the Act. would not fail 
hy reason of his having lelt out property 
to which he is not entitled to pre-empt 
under the Act, (Sulaiman C J. & Bennet J.) 


MT. ZAINAB BIBI vs. UMAR HAYAT 
KHAN, 


1936 A,W.R, 4952-1936 A,LJ, 456= 
161 LC. 753=AI1R, 1936 All, 733 


AGRA TENANCY ACT (IIT of 1926.) 


Sec. 3 (2) (15)— Grove land in posses- 
ston of owner— Owner planting trees -such 
land, if saleable through civil court. 


If a piece of land comes within the defi- 
nition of “graye land”, under See. 3 (2) 
Agra Tenancy Act, tho land is agricultural 
laud and cannot be sold through the civil 
court. Ifon the other hand, the land is 
not agricultural land but is a garden, then, 
it may be sold through the court, The cri- 
terion for drawing tha distinotion between a 
garden and a grove is supplied by the def- 
nition of grove in Sec. 3 (15!,,Agra Tenancy 
Act. A distinction is drawn in regard to 
the kind of fruit treas. Certain fruit trees 
such as guavas, peaches, papitas ete, are 
trees which do not constitute a grove, but 
on the other hand, such trees as mangos, 
jack-fruit, ete, which oceupy the land for a 
long period do constitute a grove. (Sulas- 
man C. J. £ Bennet, J.) 


NANDU MAL vs. PANNA LAL, 


1936 A.L.J, 576=1936 A.W.R, 524=A 
LR, 1936 All. 436= 163 LC, 823 


Bec. 3 (8) & (15)—“Grove” and “grove 
land '—Distinetion between. 

Per Sulaiman C. J. —There is a clear 
distinction drawn in tho Agra Tenancy Act 
between the words “ grove” and “ grove- 
land, "Groveland means the land on which 


# 
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the treesstand, and which would according to 
the definition of holding, in See. 3 (8) of the 
Act be a holding, whereas, the grove, viz., 
the trees which stand on it, would not be a 
holding, and the groveholder who planted 
the tcees, would hava proprietory interest 
in the trees. 


Per Bennet J.—A _ gvroveholder is the 
holder of the, grove and also the holder of 
the groveland, and his holding comprises 
both the grove and the groveland, 


BAQRIDI MIAN vs. BHAGWAN DIN. 
57 All, 922=A.LR, 1935 All, 760, 


Sec. 4 (d)—Land in management of 
trustees of joint Hindu family property~— 
Father one of the trustees — Land, entered 
asKhudkast from before 1924— Land if 
becomes “Sir” of the joint family or of 
the father alone. 


Where land bas been entered as khud- 
kast fram before 1924-25 and the manage- 
ment of the land is in the hands of trutees 
who are acting on behalf of the joint Hindu 
family and one of whom is the father, 
the land legally becomes tho “Sir” of the 
joint family and not of the father alone, under 
Sec. 4 (å). Agra Tenancy Act. (Bennet & 
Smith J.J) 


INDERJIT SING vs, GIRI RAJ SINGH, 


164 re. 913=1936 A.W.R. 631=1936 
ALJ. $93=A.LR. 1936 AH, 671. 


Secs. 8 & 73-—-Theka covenant that 
any remission- or suspension made by 
Government should have no effect against 
lessor—Covenant, if binding on thekadar. 


The word ‘tenant’ in Sec. 8, Agra Ton- 
ancy Act, does not include a thekadar, and 
it is open to a Zamindar to grant a theka 
which contains provisions contrary to the 
provisions of Act. III of 1926 in regard to 
tenants. Consequently a covenant iu a lease 
by a zamindar to a thekudar, that any 
remission or suspension made, by Govern- 
ment on accourt of terrestrial aud celestial 
calamities shall bava no effect as against 
the lessor, is uot affected by the provisions 


Agra Tenancy Act—(Con:,) 


of Sec. 73 of the Agra Tenanoy Act, 1926. 
(Bennet & Smith JJ. 


MAKHAN LAL vs, MUHAMMED TAWAS- 
SUL HUSSAIN. 


1936 A,W.R, 729=1936 A.L.], 828= 
164 I.C, 600=A,IR. 1936 All, 628, 


Sec. 14—~Agreement for partition— 
Father and son constituted co-sharers and 
agreeing to exchange of sir and kbudkast — 
expropristory rights, tf arise. 


If father and son are constituted co- 
sharer by an agreement for partition. and 
by a particular clause they agree to an ex- 
change of the Sfr and khudkast, it is a clear - 
case of exchange between the co-sharers in 
the mahal, and therefore no exproprietory 
rights will arise under Sec. 14, Agra Ten- 
ancy Act. (Bennet & Smith JJ.) 


INDERJIT SINGH vs. GIRI RAJ SINGH. 


1936 ALJ, 993=1936 A.W.R. 681= 
ALR, 1936 All. 671=1641,C. 913. 


Sec. 14.—Fx-proprieory rent fixed by 
agreement — Rent, if can be recovered by sutt 
if ii is nob in excess of the legal rate. 

Ex-proprietory rent fixed by agreement 
between an ex-proprietor tenant and his 
gemindar can be recovered by suit if it is 
not in excess of the legal rate. (Allsop J.) 


DATA RAM vs. JHAOO Lat, 


1936 A W.R. 416=A.LR. 1936 Ali, 200 
2161 LC. 750, ; 


Sec. 16 — Words " under the Act” added 
by Amending Act of 1929—Meaning of-— 
pre-emptor, if may exclude in his claim pro- 
perties which he is enittled io pre-empt 
under some law or custom outside the Act. 


The obvious intention in the addition of 
the words ” under the Act” at the end of 
Seo, 16, Agra Pre-emption Act, 1922, by 
the Agra Pre-emption Amendment Aot 
1929, is thah a preemptor is no longer 
compelled to include in his claim properties 
to which he may be entitled under some law 
‘or custom outside the Agra Pre-emption 
Act, and all that is necessary ia “that he 
“must bring his suit for pre-emption in reg- 


~ 
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pect of the proparty which he is entitled to 
pre-empt under the Agra Preemption Act. 
(Sulaiman O. J. € Bennet J. ) 


MT. ZAINAB BIBI vs, UMAR HAYAT 
KHAN € ORs. < 


1936 A W.R.. 492=1936 A.L.J. 456= 
161.10. 7532 A IR. 1936 AJI, 732. 


Sec. 44 --Co-sharer in possession of 
plots dispossessed by strangers at the insti- 
gation of other co-sharers—Sutt for posses» 
ston, if maintainable in revenue court. 

The plaintiffs who were in possession of 
certain plots for a considerable time as co» 
sharers had sown crops on thosa plots, The 
‘defendants uprooted tha crops and took pos- 
session of the plots at the instigation of and 
in collusion with two of the other co-sharers, 
Thereupon the plantilfs sued the defendants 
in the civil court for possession and damage, 
Held, that tha suit did not come within the 
purview of Sac. 44, Agra Tenancy Act and 
a cognisabls by the civil court. 
J, 


RAHMAT vs, AMBIKA PROSAD. 


ALR, 1936 All. 13=1935 A.L.J, 1935 
=160 IC. 302, 


Secs. 45 & 230 -~Atiachment of Zamin- 
dary —Judgment-debtor granting lease on 
low rent fusi before coming into force of 
new Tenancy Act to defraud rights of attach- 
ing creditor -Attaching creditor purchas- 
ing zamindary at auction sale—Rights of 
such creditor. 

The grant of lands to tenanta in the 
ordinary course of management cannot ba 
prohibited. Ths mere fact that the zamin 
dar’s asiata is under attachment would not 


‘ kaka away hia authority to grant lands to 


tenants in the ordinary course of she 
management of the zamindary so long aa 
the iaterest in the estate has not passed on 
to the auction pnrohaser. Such agricultural 
leases would not ordinarily be transfers of 
interest prohibited by Or, 21, r. 54, O, P, 
Code. The mere fact that by operation of 
law, tenants immediately become statutory 
tenants would not prevent zamindara 
from letting out lands and realising 
their vents from tenants, On the other 
hand, such a power cannot be allowed to be 


(Baz pai 


Agra Tenancy Act—(Cont?,) 


exarcised go as to defraud tha just rights of 
attaching creditors. (Sulaiman O. J. & 
Bennet J.) 


DALCHAND vs, NATHUGLAL, 


1936 A.W.R. 475=1936 A.L.J, 665= 
162 L.C, 48=A,LR. 1936 All, 265, 


Secs. 79 & 249—Order by Assistant 
Collector under Sec. 79— Appeal to District 
Judge—Second appeal, if lies to the High 
Court, 


No second appeal lies to the High Court 
from an appellate order of the District 
Judga rejecting an appeal under See. 79 
Agra Tenancy Act, by the Assistant 
Collector. (Allsop J.) 


MUBARIX HASAN vs. [SHRI PRASAD. 


1936 A.W.R. 472=1936 A,LJ, 6782 
AJR. 1936 All. 421=161 LC. 971. 


Secs. 99, 121 & 230— Suit by grove- 
holder for declaration, that he is abostute 
owner of trees and for injunction, tf 
maintainable in the Civil Court. 


A suit by a grovebolder against his land- 
lord for a perpetual injunction restraining 
the latter from offering obstruction to the 
appropriation of the produce of the 
traes planted by the plaintiff, or for posses- 
sion of specific timber standing on the 
Jand, is, in view of the explanati®n to Sec, 
230, Agva Tenancy Act, not Ggnisable by 
the Civil Court, inasmuch as adequate 
relief in the shape of compensation for the 
trees from which the grovsholder has been 
dispossessed can be granted by the revenue 
court under Seo, 88 (1) (b) (iii), read with 
Seo. (11) (o) of the Act. ( Sulaiman C.J. 
& Bennet J, ) 


BAORIDI MIAN vs. BHAGWAN DIN, 
57 All. 922=A.LR, 1935 All 605 


Sees, 99 & 230—Suit by one co-tenant 
against another for share of profits, if cog- 
nisable by Civil Court. 

Where one of several co-tenanta in a 
holding is solely in possession, he cannot be 
considered to bein wrongful posscssion ; nor 
can the co-sharers sueing for profits be said” 
to have been wrongfully dispossessed from 
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the holding or tenure, for the possession of 
one ca-sharer must be deemed to be the 
possession of all the eo-sharers. A suit by 
one co-benant does not therefore come 
under Sec. 99, Agra Tenancy Act; and such 
a puit not being spacified in the fourth sehe- 
dule of the Act, tho jurisdiction of the Civil 
Court to entertatn the suit is not ousted by 
Sec. 230 of tho Agra Tenancy Act, ( Nia- 
matullah & Allsopp JJ.) 


JUMMA Das & ANR. vs. MISRI LAL & 


RB. 
67 All. 852=A1.R. 1935 All. 271, 
Secs, 121 & 230— Sui: by plaintifs 


as members of a joint Hindu family for 
declaration of iheir right as to zamindary 
properties 4 tenancy holding, if maintain- 
able in Civil Court. 


A suit that is based on a cause of action 
with respeot to which adequate reliefs can 
only be granted by the Civil Court is cogni- 
sable by that Court notwitbstanding the fact 
that one of the reliefs prayed for by the 
plaintiff is for the declaration of the rights 
to tanancy holdings. Therefors, where the 
plaintiffs allagad and proved that they were 
members of a joint Hindu family with the 
defendants and were as such entitled to a 
deslaration of their right as to zaminduary 
properties and the tenancy holdings owned 
by the family, held, that the causs of action 
on which the suit was based was one with 
respect to which adequate relief could not 
ba granted the revenue Court, and the 
guit was maintainabls in the Civil Court. 
(Thom & Iqbal Ahmed, JJ.) 


SUKHDEO vs. BASDEO 
57 All. 949=A.LR, 1935 All. 591. 


Sec. 123— Scope of the section. 


Where a zaminlar sued for a deolara- 
tion under Sac. 123, Agra Tenancy Act, that 
the defandants were liable to pay a certain 
sum, which incladed a swali sum payable 
undar the Benares Family Domains Act. 
1904, annually, for their holding as fixed 
rate benanta, keid, that the declaration could 
be granted under Sec. 123, Agra Tenancy 
Act. (Bennet. J,) 


NURSING PRASAD SINGH "vs. PURAN- 
MASHI. 


« 1936 A.L.J. 282=1936 A.W.R. 475= 
A.LR 1936 All. 459=161 LC, 762, 


Agra Tenancy Act—(C ond.) 


Sece. 127-130—Dispute between rival 
grove-holders as to right of transfer - Juris- 
diction of Civil and Revenue Courts, 


Whare the dispute in a suit is between 
rival grove-bolders as to the right to trans- 
fer the grove or n part of the grove the 
suit is cognisable by a Revenua Court and 
not by a Civil Court, as the dispute can be 
the subject of asuit under Sec, 121, Agra 
Tenaney Act, (Allsop J.) 


BACHCHAN vs. DAULATRAM. 


1936 A.W.R. 118=A.LR. 1936 All, 64 
=160 EC. 865. 


Sec, 133— Land in two Mahals form- 
ing one holding—stnyle suit in respect of 
holding, if maintainable. 

Thera is nothing in the Agra Tenancy 
Act, 1926, to prevent a tenart and a 
gemindar entering into an engagement in 
respect of parcels of land in more than one 
Mahal, and if they enter into such an en- 
gagement, the land in the different mahals 
must constitute one holding, and a single 
suit in respect of the holding is maintain- 
able. (Allsop, J.) 


DATA RAM & ANR. vs. JHAGO LAL 


1936 A.W.R. 416=A.LR, 1936 Al!, 200 
=161 [.C. 759. 


Secs, 197, 188 & 127—Rent free 
grantee when liable to ejectment as non- 
occupancy tenant. 

Where a rent-free grantee not being a 
grantes to whom the provisians Of Seas. 
185 or 186 of the Agra Tenauey Act, 1926, 
applies, to whom the land was either grant. 
ted by the landlord for the purpose of 
planting a grove or who planted a grove 
with the implied parmission of the landlord 
cuts down the grove, he is liable to be eject- 
ad as u non-oceupancy tenant, (Bajpai J.) 


JAGANNATH vs. BRIKAM SINGH. 
1935 A L.J. 1283, 


Sec. 201 (3)—Provision as regards 
presumption in Sec. 201 (3) dropped in new 
Act during pendency of an appeal —appel 
late Court, if entitled to apply provisions of 
new Act, 


In 4 suit for profits filed in tha Revenue 
Court before the coming into force of the 
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new Act ITI of 1926, the parties led evi- 
dance as to the extent of plaintiff's abare in 
the Khewat and both the Courts below 
found in favour of tha defandanta. In re- 
cand appeal the plaintiffs raised for the first 
time a new point that, onder See, 201 (3) 
of the Old Tenancy Act, there was a son- 
elnsive presumption in favour of the plain- 
tiff that thay possessed the share which was 
recorded in their name. Held, that when 
the appeal was before the Inwer appellata 
Court, the new Act having coma into foros, 
the Court waa no longer handicapped by 
tha provision as ragarda preamp ion in 
Seo 201 (3) of tha Old Act, which had baan 
flrnpped in tha New Act and wra therefore 
ontitled to apply tha provisions of tha new 
Act and go into merits, (Sulaiman OC. 7, b 
Bajpai J.) 

Browant PROSAD vs, BAHAN SINGH, 


1936 ALJ. 801 =A.J,R. 1936 Al! 492 
=163 LC. 767 


Sec. 223—Assionment of revenne—lta- 
bility of co-sharers to assignee --nssiqnas tf 
entitled to joint decree against all co-sharers, 

An assignee gats the aame rights as hia 
assignor, and the assignment doas not affect 
tha liability of the persons who ware liable 
ta the aasignor. An assignea of revenue is 
therefore entitled to joint decoraa for arre- 
ara of revenue against all the en-gharara, 
and not against the lambardar alone. 1935 
A. W. R. 691 relied on. (Ganganath 7.) 


NAIPAL SINGH vs. R. R. SKINNER. 
1935 A.W.R. 1479, 


Sec. 226—Lambardar holding n cattle 
market on common land at hts own expense- 
income from such market tf divisible among 
co-sharers. 

Where a lambardar had at his own ex- 
pense and labour started a cattla market on 
certain comnion land, and the other go- 
sharara instituted a suit for profits against 
him, keld, that the co-sharers were not 
entitled to any share of tha profits derived 
by him from the cattle market, bub only 
toa fair rent for the land used by him. 
(Harries ¢ Rachhpal Singh JJ.) 


Cratrer SINGH vs. AJUDHIA PROSAD, 


57 All 707 =162 1 C. 763=ALR. 1936 
All, 324, 


Agra Tonancy Act—(Cont,) 
Sec. 230 & Sch. IM, —Suit for arrears 


of rent under joint lease for agricultural 
land and shops —court by which triable. 

A suit for arrears of rent due under a 
jointly lease for agvieultural land and ior 
shops reserving ona sum of rent, does not 
fall nndey the Fourth Schedule of the Agra 
Tenaney Act, and not being excepted hy 
See. 230, Agra Tanancy Act, from the juris- 
diction of the Civil Court ia triable by the 
Civil Court and not by the Revenue Conrt, 
(Ganganath € Smith JJ.) 


Dan DAYAL vs. RAM PROSAD 


1936 A.W.R. 6)6=A,LR. 1936 All. 
417 =1936 R.D, 283, i 


Secs, 240 & 249—0rder of remand 
by District Judge in first appeal— Appeal 
to High Court, if maintainable. 


No appenl is provided in the Agra 
Tenaney Act from an order of remand 
passed hy x District Judge. Where there- 
fore in n suit for profits, the Revenne conrt 
accepts the fading of tha Civil comt on 
question of title referrad to it by the 
Revenue Court, and the District Jndya on 
appeal seta aside that finding and remands 
the whale oasa to the Revenue Conrt for 
the determination of the amount of profits, 
no appeal lies to tha High Court against 
the order of ramand passed by tha District 
Judge, (Sulaiman C, J.A Bennet J.) 


PANcHAM vs RAMESWAR. 


1936 A.W.R, 393=162 1.@ 954= 1936 
A.L.), 337 =A.LR. 1936 Sil. 376, 


Sec, 242 (d)—Dispute as to ability of 
individual co-sharer to pay revenue and not 
as to amount of revenue—appeal tf lies, 

Cl, (d) of See. 242, Agra Tenancy Act, is 
limited ta cases in which the amount of 
the revenue payable is in dispute, Its 
language is not wida enough to inelnde | 
oases in which the liability to pay revenue 
as batwean two individuals is the question 
ai iasne. Where therefore the dispute ia 
not as ta the amount of revenue payable, 
Imt only as to the liability of individual 
co-shnrers to pay the revenue, no appeal 
lies to the District Judge under the clause. 
(Niamatullah & Bajpai JJ.) 


PYARE Lan vs AMNA Kraty BEGAM. 
57 All. 974. 
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Sec, 243 (a)— Defendant denying 
plaintiff's proprietory right without setting 
up any right in himself—provisions of the 
section tf applicable, r 
_ The wards “proprietory right hns been 
in issue between the parties claiming such 
right” in Seg. 243 (a) Agra Tenancy Act, 
clearly indicata that the dispute between 
the parties should ba as regards their rea- 
pective proprietory rights and that each 
party should be claiming such right. The 
mere fact that the defendants is denying the 
plaintiff's proprietory right withont setting 
up any propristory right in himrelf would 
not bring the casa within the scope of the 
section because thera would be no question 
of any proprietory right between the par- 
ties claiming such rights. (Sulaiman C. J. 
4 Bajpai J.) 

Kan Kaur vs. ATAR BEHARI LAL & 
Ors. 

1936 A,W.R. 954= 1936 A.L,J, 1007= 
A.J.R. 1936 All. 800= 165 LC, 736, 


Secs. 248 (3) & 249 —Judgment— 
debtor's objection to execution of Revenue 
Court decree dismissed—decision confirmed 
in appeal—second appeal, if lies. 

No second appeal to the High Court 
from an order passed in appeal under Sec. 
246 (3), Agra Tanancy Act, dismissing an 
objection by the judgment-debtor in the 


execution gf a Revenue Court decree, 
(Bennet J.) « 
Mr. Guran Devi vs. ABDUL GItAFUR 


Kian & Orns, 
1936 A.W.R. 984, 


Sec. 249—Order under Sec, 47 passed 
by Revenue court—Applicutton under Sec. 
79—Order by Asst. Collector—Appeal to 
District Judge — Second appeal, tf lies. 


Taking the definition of tha term "deo- 
ree” as defined in Seo. 3 (18) of the Agra 
Tenanoy Act and reading it with the pro- 
visions of Sec, 242 & 248 of the Act, is clear 
that tha intention of the Actis that orders 
mentioned in Sec. 47 C, P, Code, when pas- 
sed by Revenus Court shall ba regarded as 
order und not as decrees. Accordingly an 
order passed by the District Judge in appeal 
from an order of the Assistant Collector or 


Agra Tenancy Act—(Contf.) 


an application under Sec 79, Agra Tenancy 
Act for the execution of decree for arrears 
of rant by ejectment, is an order within the 
meaning of Sec, 249 and no second appeal 
lies to the High Court. (Al/sap J.) 


MURARIK HASSAN ts [SHRI PROSAD, 
1936 A.L.J. 678. 


Sec 267.—Reference to High Court-- 
gurisdiction of the Thigh Court, if affected 
by the fact that the question had already 
been considered by the High Court al a. 
previous stage of the case. 


The plaintiff instituted a anit in the 
Court of the Munaiff, against his eo-sharers 
in an exproprietory tennre, for hia share of 
the profits. The Munsiff hell that the snit 
was cognigable by a revenue Court. On ap- 
peal the District Judge held that the suit 
had been rightly instituted in the Civil 
Court, but the High Conrt, in revision set 
aside the District Judge's order and res- 
tored that of the Munsiff. The plaintiff 
than presented his plauint in the revenue 
Court, which howevar dismissed the suit on 
the ground that it was cognisable by the 
Civil Court. On appeal to the Commis- 


‘sioner he made a reference to the High 


Court under See 267, Agra Tenancy Act. 
Held, that the previous order of the High 
Court was no har to tha Iench henring the 
referenco, as the Bench was not nebing in 
the exercise of fts appellate jurisdiction, but 
of a special jurisdiction given to it by 
Sec, 267, Agra Tenancy Act. The order 
passed by tho High Court upon the refer- 
ance was under cl (5) of See. 267, binding 
on ‘all courts subordinate to the High Conrt 
ot to the Board of Revenue. (Niamatuliahk 
€ Allsopp JJ.) 


QupsiA JAN vs, Zamo Hussmy 4 


Ors. 
57 All. 854. 


Secs, 268 & 273—Sutt relating to 
an agricultural holding filed in Munsiff’s 
Court —Appeal to District Judge -~ otf ectiong 
that Munsif was in error in referring 
an issue under Sec. 278 to Revenue Court 
—objection tf can he entertained in appeal, 


Where a suit relating to an agricultaral 
holding is filed in the Court of tha Munsiff 
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and an appeal ia preferred to the District 
Judge, an objactian that the Munriff in whose 
Court there was no want of jnriadiction 
made an error of procedure in referring an 
issue to the Revenue Court under See 273, 
Agra Tenaney Act, cannot on the principle 
of Sec. 268, be entertained in appeal. (Szzfar- 
man O. J. & Bennet J ) 


NANDAN Sinan & ORs, vs. PHUNEST 


SINGIT & Ors. 
1936 A.W.R, 1085 


Sec. 273 (Vj=‘'4ericultural holding” 
meaning of. 

Land taken for growing vegetables is an 
“Agricnlenral holding” within the mewing 
of See. 973, Agra Tenancy Act. {Sulaiman 
C. J. & Bennet 1) 


NANDAN SINGIT & PHUNESH SINGH. 
1936 A,W.R 1085, 


ALLAHABAD HIGH COURT RULES. 


Chap. l. r. (iv) — Application under the 
rule--valuation. 

Chap, 1, r, I {iv} of the Rules of the Alla- 
hibat High Court requires at least by 
implication that an xapplievtion thereby 
eontampinted should ba specifically valued, 
and such valuation should appear on the 
faca of it, Where any application is found 
not valued, the Counsel should he called 
upon to state the valuation which will 
determine the jurisdiction of the Bench 
under that rule, The offica is not justified 
in assuming that the value of an application 
under 5. 5, Limitation Act, whieh is not 
specifically valued, cannot excée} the value 
of the appeal. (Niamatullak & Bajpai JJ.) 


DURGA & Ors, vs. LAKHPAT RAL 


1936 A.L.J. 1=1936 A.W.R. 63= 160 
I<. 876=A,1,R, 1936 A'l. 139, 


Chap. l. r. 1 (iv)~—Jurtsdiction of 
single judge to hear an appeal from an ap 
plication ander S. 5, Limitation Act. 

Under Chapter I. r. 1 (iv) of the Rulea 
of the Allahabad High Court, even though 
the appeal in respect of which na applica- 
tion undar 8. 8. Limitation Act is made can 


Allahabad High Court—(Contd ) 
not be heard by a single Judge being valued 
at more than Rs.1,000, an application ander 
8. 5, made in that appenl, can be heard by 
n single judge if the applicant has not valued 
it at a sum exceeding Rs. 2,000. (Neamatul- 
lah & Bajpai JJ.) 
Dursa & Ons, vs. LAKHPATI RAL 


1936 A.L.J. 121936 A.W.R. 63=160 
I.C. 876 A.LR, 1936 AH, 139 


Chap. 21 r. 1.—Fee payable to legal prac- 
titioners —Certificate fled—Duty of Court 
to be satisfied that the fee had been paid. 

Where a certificate of feas paid to a 
counsel ia filed and the same is not contra- 
dictad, the Court may accept the cortificate 
but it must he satisfied that the fee has heen 
paid before the account is included in the 
decree. {Allsop J.) 


SARJURAM Sanoo vs. MT. DULARNA BIBI, 


1936 A.W.R, 384=1936 A,.L.J. 507~ 
162 I.C., 53 2)=A.LR. 1936 All. 652. 


ALLUVION & DILUVION. 


Right to increment arising from gradual 
accession from recess of river. 

When land is gained by gradual acces- 
sion from racea of river and uot by a 
sudden changa of its course, the increment 
enures for the benefit of tha person to 
whose land or estate it is tas increased. 
(Rangtlat J ) 

Asap KAAN vs. UMAR KHAN & Orns. 


A.LR. 1935 Lah, 921 


ALLUVION & DILUVION ACT IX (of 
1847). 


Assessment of revenue an lands thrown up 
by river--claim that such lands originally 
formed part of a permanently settled estate 
—onus of proof, 


If any land is thrown up by a large and 
navigable river and appears to be the pro- 
perty of Government, the Revenue authori- 
ties are required to haye immediate posses- 
sion of the same on behalf of the Crown and 
aasess revenue on and settle it recording to 
the rules in farce in that behalf. If any 

“ 
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Alluvion & Diluvion Act—(Con#d,) 


person claims that gach land formed part 
of the permanant estate settled with him at 
the time of the Permanant Settlemont and 
thus is not liable to further assessment of 
revenue. the onua is on him to prove his 
claim, This is so even when the river is 
constantly changing its courso. 39 0. W. 
N. 994 relied on. (Mukherjee & SK. 
Ghosh JJ.) 


SECRETARY OF SPATE vs. WANJIT PAL 
CHOWDHURY & Ors, 
40 C,W.N. 395, 


APPEAL. 


Right of Appeal—Right of appeal when 
lost Ly party by reason of the acceptance 
of benefit under decree or order. 


A party does not lose his right of appeal 
on the ground of having sccepted the 
benefit of the decree or order concerned, 
unless tha decree or order imposes a term 
or condition on tha opposite party which 
is for the benefit of the appellant and the 
latter accepts the benefit nf such berm or 
condition. In any event there muat he the 
benefit conferred on the appellant by the 
decree itself. (Guho € Barily JJ.) 


(lopesu Ca. ADITYA vs: BENODR LAL 
Das. 


145 I.C. 606 (2'=40 C.W.N. 553= 
ALR. 1936 Cal. 424. 


Right YA eppellani—Olyection to 
valuation of suit, if may be taken in 
appeal, 

An appellant is not debarred from raise 
ing an objection to the valuation of a auit 
for the purpose of jurisdiction, even if he 
did nob press the point in the trial court 
and did not raies it in the grounds of 
appeal, but, on the other band, vaiued the 
appeal at the same figure as the suit was 
valued in the trial court. (King O, J. & 
Zia-Ul-Hasan J.) 


LacHMAN SINGH & Ors vs. DITANES 


SINGH & ANR. 
1936 0,W.N. 26. 


Right of appellant—Pure question of 
of law, if can be raised for first time in 
appeal, 


Appeal—(Conéd,) 


A pure question of law, which is not 
dependent on any disputed facts can be 
raised for the first time in appeal. (Mitter 
€ Patterson JJ.) 


Krisana Prosap Rov CHOWDHURY 
& ANR. ve Secy. or STATE, 


63 C.L.1. 522 A,LR, 1936 Cat, 774 


Right of appellant—Right of pleader 
to ba heard before appeal ts dismissed 
summarily. 

Before dismissing an appeal hy an ac- 
cugad person auinmarily, tha Judge might 
ta giva the pleader an opportinity of argno- 
ing tha easa, If no such opportunity is 
given, the order diamiasing the apnenl 
aummarily is liahla tn he set aside. (Cunleffe 
é Henderson JJ.) 


JITENDRA NATH GORAI vs. EMPEROR, 


A.LR, 1936 C1. 294 = 163 1.C.238 = 37 
Cre L.J. 831 = 1936 Cr.C. 531 


Right of appellant Person engaging 
pleader for trial court under special power 
of Attorney, if can engage a pleader for 
prosecuting the appeal. : 

An appedl ia a continuation ora stage 
in the progress af the suit. Therefora, 
whare a spacial power of attorney provided 
that “wheatever shall be done by the agent 
shall be acceptable to the executant thera- 
of" and the attorney who had engaged n 
pleader in the trial conrt again engaged a 
pledar for proaseculing the appeal, held, 
that the attorney had power to do so. 
{Agha Haidar J.) 


RASUL SHAH vs, DEWAN CHAND. 
A.LR. 1936 Lah, 583-165 LC, 274 


Right of appellant— Appeal cognisable 
by two judges at time of filing—subse- 
quent amendment of rules making tt cognts 
able by single judge —appellant tf can claim 
hearing by two judges. 

Wher an appeal at the time when it 
is filed is cognisahle by a bench of two 
Judges of the High Court, but by a subse- 
quent amendment in the rules the appeal 
is cognisable by a single Judge, the appa- 
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Appeat—(Con? ) 


lant cannot claim ns of right that the 
appeal ahold he heard by a Bench of two 
Judges of the High Conrt. ( Sulaiman C. 
J. € Allsop J.) 


Har PRASAD & ANR, vs. Boon ÊMAND, 
1936 A.W.R. 975 (1) = Y936A.L.J, 1046. 


Jurisdiction tn  appeal— Pre-emption 
autt—land valued for jurisdiction at less 
than Rs. 5,000—dceree for preemption on 
payment of more than Rs. 5,000 -- court to 
which appeal lies 


A snit far pre-emption was valued for 
the purpose of jnrisdiction at a snm less 
than Rs. 5000, but a decra’ was paased for 
payment of more than Rs, 6,000. Held, 
that an appeal from that. decre’ Iny ta the 
Distriat Judge ani not to the High Court. 
(Hilton df Rangilal JJ.) 


JAGANISI RAM vs. Mr, CHINTO & ORs, 
ALR. 1936 Lah 133. 


Powers af appellate Court— Question 
of fact--appellate Court, when to interfere. 


In an appeal involving only a simple 
question of fact, the Appellate Court cannot 
differ from the view taken by the Jndge of 
tha trial Court who heard and saw the 
witnesses, unless thera js somethinu to 
show that he did not weigh tha evidence 
fairly and properly. (Sulaiman C., J. & 
Bennet J.) 


MAHENDRA SINGH vs. SANGAN DOYAL 
SINGH. 
1935 A.W.R. 1422 


Powers of appellate Court— Findings of 
fact arrived at by trial Court—~power of 
appellate Court to interfere with, subh 
findings. 

Generally speaking it is undesirable to 
interfere with the findings of facb of the 
trial Judge who sees and hears the wit- 
nesses and has an opportunity of noting 
their demeanour especially in casas where 
the issneis simple and depends on the credit 
which attached to ona or other of conflict- 
ing witnesses, Nor should hia pronounce- 
m ut with respect io their credibility be 
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Appeal—(Conid ) 


put aside on a mere calenlation of proba- 
bilities by the Court of appeal. The rule 
however does not deprive an appellate 
Court of the right to scrutinise carefully for 
itself tha evidence upon which the trial 
Court bad arrived at a oertain finding, 
(Nanowutty & Zia-ul-Hassan JJ ) 

MAHABIR SINGH vs. RAM RUP SINGH 
& ORs. i 


1836 0,W.N. 906— 165 I.C, 49 


Powers of appellate Court—Question 
of resjudicata not raised by pleadings or 
issues - appellate Court, if can decline to go 
inio tt. 

The appellate Court can rightly decline 
to allow the appellanta to go into the qnes- 
tion of res-fudicata onthe ground thet it 
had not been properly raised by the plead- 
ings or in the issues. (Lord Thankerton.) 


JAGADISH CH. DAS DHABAL DEB ta, 
JOURN HARI MAHTO & Ors 


1936 A.W.R. 717(1)= 1936 O.W.N. 669 
164 1,C, 17=44 M.L.W, 446=38 Bom. 
L.R. 1125-1936 AFIR. 258 (P.C) 


Powers of appellate Court—Trial before 
Judge sitting alone—Question of fact— 
Power of Court ef appeal to overrule Judye 
of first instance. 

In an appeal exclusively from the fint- 
ing of fact arrived at by a. Sudge sitting 
alone, where such decision is” based in the 
trial Judge’s opinion of the trust worthiness 
of witnesses whom he has seen, the Court 
of appeal must in order to reverse the 
decision not merely entertain donbts where 
the decision below is right but be convinced 
that it ta wrong. (Derbyshire C. J. & 
Costello J,) 


DWARKARAM vs. K. C. Day & Co, 
40 C.W.N, 515 


Powers of appellate Court -—Deciston by 
trial Court as to the credibility of a witness 
if may be interfered with by the appellate 
Court. . 

When a judge henrs and seas witnoras 
and mikes a conclusion or inference with 
regard to what is the weight on balance of 
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Appeal- (Con#7,) 


their evidence, that judgment is entitled to 
great respect, and that, quite irreapective of 
whether the judge makes any observation 
with regard to eredibility or not. The 
appellate Court should not interfere with 
auch decision unless it comes to the con: 
clusion that the trial Court was plainly 
Wrong, (PageO. J.k Mya Bu I) 


CHINNA vs, U KHA. 
14 Rang. 11, 


Duty of appellate Court—Trial Judges 
conclusion on the question of fact based on 
credibility of witnesses—- Function of Court 
of appeal, 


An appellate tribunal will generally defer 
to conclusions reached by the trial Judge 
upon a consideration of the trustworthiness 
of tbe witnesses whom he has sean and 
heard and the Conrt of appeal mastin order 
to reversa such findings nat merely entor- 
tain doahts whether the decision ia right 
but be convinced thatitis wrong. (Lord 
Alness.} 


ANTONIO DIAS CALDERA vs. FREDERIK 
AUGUSTUS Gray. 


1936 A.L.J. 638=1936 A.W.R 606= 
44 M., W, 67 = 1936 M W.N. 432= 162, 
LC. 426 =A JR. 1936 P.C, 154 (PC,} 


Power of appellate  Court-~ Appeal 
agamst a judgment ofa Judge sitting alone 
—fnding as gcgards credibility of the wit- 
messes power eof the appellato court to 
ovsrrule, 

On an appeal against a jndgmant? of a 
Judge sitting alone, the Court of appeal will 
not set aside the judgment unless the ap- 
pallant satisfies the court that the Judge 
was wrong and that his decision ought to 
have been the other way. Where there brs 
heen a conflict of evidanas, the court of ap- 
poal will have special regard to tha fact that 
the Judge saw the witnesses. Whena Judge 
haara and sees witnesses and makes a con- 
elusion or inforenca with regard to what is 
the weight on balance of their avidence, ihat 
judgment ts entitled to great weight. But 
whan the finding of the trial court ia hosed 
on an inference from undisputed facta or 
documents, or when the Judge, through in- 
advertence, misdirests himself, or his find- 
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Appeal—(Cont,) 


ings are falsified by some definite and indis- 
putable objection of fact, the trying Judge 
isin no better position than an appellate 
court, and his findings are liable to be seru- 
tinised by that Court. (Costello £ Panck- 
ridge JJ) 


BAIDYANATH SEN ss. 
PAL. 


KUMUD (Cit. 


42 Cal. 713 = 164 1,C, 815=43 C.W.N 
13 


Duty of appellateCourt —Appellate Court, 
tf bound to look into ali evidence in order 
to arrive ai Andings of fact. 


There is no authority which lays dawn 
that the appellate Court before recording n 
fiading of fact must refer to euch and avery 
document or piece of evidence on the record. 
Tt must be assumed that all the relevant 
eyidance was brought to the notice of the 
Judge hearing the appaal, and he had it in 
his mind when he delivered hia judyment. 
{Agha Haider J.) 


MST, ÅKHTARI 
JAWATA, 


BEGUM vs. ALLAH 


AIR. 1936 Lah. 543 = 164 IC. 392, 


Duty of appellate Court Ennciment 
having retrospective effect passed between 
date of decree and date of hearina of appeat 
tf should be taken into consideration in dis- 
posing of the appeal. 

An appellate Court is entitled to take 
into account changes of circumstances 
whiehoeeur between the date of the decree 
of the lower Court and tha date of the 
hearing of the appeal. When therafore,bat- 
ween these dables, a new enactment ik passed 
having a retrospective effect and affecting 
the vested rights of the parties, the appell- 
nte Court, in disposing of the appeal must 
take the enactment into consideration. 
{Barlee € Sen JJ.) 

SHANTINIKETAN CO-OPERATIVE HOUS- 
ING Soctmty, LTD. & ANR. vs. MADHAV 
LAL AMIROHAND & ORS, 


60 Bom. 125=A.1.R. 1936 Bam. 37= 
161 I.C. 96 


Duty of appellute Court—Trial Court 
disallowing question in cross--wamination=— 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


29 CIVIL DECISIONS 30 


Appeal—({ Contd.) 


procedure wholly unjustifable-—Remand, 
whether proper. 

An Appellate Court should remand a onse 
for retrial in aecordance with law when it 
finds that the trial Court unjustifiably dis- 
allowed quastions in cross-examination, end 
that the judge’s manner of dealing with the 
points arising for consideration in the case, 
on the pleading of the parties and on the 
issues raised for determination, was wholly 
unsatisfactory. (Guha t Bartley JJ.) 


CHITTAGONG COTTON MILLS LTD. vs, 
AMAR KRISHNA CHOWDHURY. 
A.R. 1936 Cal. 195=162 I C. 679 


Second appeni—Neo plen containing 
pure question of law, if can be raised in 
second appeal, 

A new plea containing a pure question of 
Jaw not dependent on the decision of any 
question of fact can be allowed tn be taken 
in second appeal. (Bajpai J.) 

Mist. MAINA ys. BHAGWATI PRagap 
& ANR. 

1936 AW.R. 591-AJ.R, 1936 All. 
557=164 LC. 193=1936 A.L.J, 1230, 


Second Appeal—Potnt of law not invole 
sing question of fact, if can be taken in 
second appeal. 


A point of law which doea not require 
for ita decision, any determination of qnas- 
tions of fact can be allowed to be taken for 
the first time in second appeal. (Kkawja 
Mohummad Noor € Saunders JJ, ) 


JoKIRAM SAGARMAL vs. MAHADER 
MARWARI. & Ors, 
17 P.L.T, 57, 


Second Appeal—construction of docu- 
ment ifa question of law. 

The construction of a document of title 
isa question of law, or at ony rate, of, 
mixed fact and law, and therefore may bo 
considered in second appeal. (Mohammad 
Noor & Rowland JJ.) 

JYOTIPROSAD SINGH DEO BAHADUR 
vs, RAJENDRA NARAIN SINGH ‘DEO Ba- 


HADUR, 
ALR, 1936 Pat. 287 = 162 I C. 838 


Appeal—(Condz.) 


Second Appeal —Court's finding on mean- 
ing of words, if a finding of fact. 

The finding of the District Judge on the 
meaning of a word as used in an agreement, 
ia final and canuot be disturbed in second 
appeal. 80 I, ©. 264 followed. (Bhide J.) 


MAHMUD ALI os. MT. GHODAM 
FATIMA, ji 
ALR. 1935 Lah, 902. 


Second appeal—finding of fact by lower 
Court, when may be reversed by High Court. 


A High Court has, in seeond appeal, a 
right to disturb findings of fact if the-e Ënd- 
ings of facet are based upon inadmissible 
evidenes. ( Nanavutry J.) 


IBRAHIM BEG vs. MST. AZIMAN 4 ANHR, 


A.LR. 1936 Oudh 192=1935 0,W.N. 
1388. 


Second appeal — Finding of fact without 
consideration of relevant circumstances if 
can be challenged in second mppeai, 


A finding of fact by the first appellate 
Court without consideration of material 
facta and ciretimstances on which tha trinl 
Court based ite decision is not binding 
in second appeal. (Nasim Ali d Edgely 
JJ.) 

A. H. MOHAMMED ISMAIL & Co. vs. 
SACHHIDANANDA BHATTACHARIA, 


ag t.W.N. 769. 


Second 4ppal— Order passed on appeni 
against order dismissing objection under Or. 
21, r. 90, C.P. Code, if further appealable. 

No second sppeal lies from an order 
passed onan appeal against an order diamis- 
ging an objection under Or, 21, r. 90, Q. P. 
Code. (Currie J.) 


HARO SINGH vs, LABH SINGH & Ors. 
AJR. 1935 Lah. 962, 


Second Appeal—Lower appellate Court 
entertaining Appel which ts not competent 
a High Court, of can interfere in appeal. 


Where the lower appellate Court has 
heard an appeal which it waa not compe- 
tent to entertain on the ground that the 
order appealed against was not appenlable, 
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Appeal~ (Contd.) 


then it is open to the High Caurt to set 
aside the order entertaining the appeal, and 
therefore an appeal lies to tha High Court 
merely an the question of jurisdiction. 
{Jailal J.) 


Maani MAI vs, GANPAT RAI. 


38 P.L.R. 717=163 LC. 122=A.LR, 
1936 Lah. 212. 


| Second Appeal— Material irregularity 
an publication and conduct of sale—secend 
appeal af lies, 


Where there is material irregularity iu 
publishing and in conducting 4 sale, the pro- 
par procedure is to proceed under Or. 21 
r. 90, O. P, Code, and no second appeal will 
lise. 7 Rang, 37 & 47 Mad, 288 distinguished, 
(Mackney J.) 


§. A. RAMAN vs. SM. SUDARANI DASI. 
A.LR, 1935 Rang, 523, 


Appeal to Privy Council—plea abandon- 
ed in India, if can be raised in the Privy 
Council, 


Where a person, in effect. though not 
expressly abandoned in the trial Court his 
attention in regard to a certain matter and 
abatained from pressing his contention in 
the appellate Court, and for that reason no 
avidence was allowed to be taken on the 
paint, held, that such person could not in 
appanl to the Privy Council ba allowed to 
put forward the contention which he had 
abandoned in, the Courts in India. (Lord 
Alness.) 


GHANASHAM DAs JAGNANI vs. RAH 
NARAIAN GANESHI NARAIN, 
17 P.L.1, 1753=1936 O.L.R, 142= 1936 
O.W.N, 234A LR. 1936 P.C, 89 (P, C.) 
160 1C, 901=43 M.L.W, 441, 


Appel to Privy Councitl—Concurrent 
findings of fact arrived at by Courts in 
India — interference by Privy Council. 


When the Courts in India have concur- 
red in finding that a certain grant was not 
permanent and was inalienable the Privy 
Counsil will not in appeal interfere with 
auch findings. (Sir John Walters.) 


BROJOSU NDAR Dep vs, RAMCHANDRA 
PAIKARA & ORS, 


17 P.L,T. 53 


Appeal—(Contd,) 


Difference between judgment on appel- 
late side and final order on appeal. 

There is a vant difference between an 
order made or » judgement passed on the 
appellate side of a Court and tha final order 
passed in appeal. The latter may be inclu- 
ded in the former but the former is necas- 


sarily not the anime ag the latter, 41 Cal. 
388 dissented from; (Wort A. O, J, df 
Dhavle J.) 

KRISHA CH. DER vs. RAIBNDRA 


NARAYAN BiraAny DEQ. 


15 Pat. 659=17. P.L,T. 760=A.1R, 
1936 Pat. 465 = 164 [, C. 287 


Award -- Efect of a valid award. 


A valid award operates to merge and 
extinguish all claims embraced in the sub- 
mission, and after it has been made, the sub- 
mission and the award furnishes the only 
basis by which the right of the parties can 
he pais (Abdul Rashid © Addison 
JI. 


DAMGDAR Dags & Cons, LID, vs, L. 
BASHESHAR Natit & ORS. 
AJR 1936 Lab, 865, 


Award— Mistakes in award, jf can 
vitiate the same 

Whore parties have selected their arbi- 
trator and have agreed to accept the geci- 
aion of the arbitrator, they will be bound 
by the decision, even if there were mistakes 
in it, unless such mistakes nra ro pal- 
pable and gross as to afford strong evidence 

of misconduct, (Pollock J) 


TULSIRAM & ANR, V$, JHANAKLAL & 
ANR, 
LLR. 1938 Nag, 44==161 ILC. 546= 
31 NL, (Sup. 13)=19 NL,J. IST=ALR. 
1935 Nag. 197. — 


Award Failure of Court to specify 
time for sub-misston of award, if renders 
the award defective. 

Where the Court leaves it to the disere- 
tion of the arbitrator to complete his award 
within a reasonable time and this is dono, 
the validity of the award enunot be cha!- 
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Award—(Contd.) 


langed on the ground that the Court did not 
fix any time within which the award was to 
be submitted. There can be nn substantial 
miscarriage of justice merely because of the 
failure of the Court to specify a date’ for 
the submission of the onward, (Baguley È 
Mosley JJ.) 


Ma NGWE & ANR vs, 
Ora, 


U. Minar & 


AIR. 1936 Rang. 240= 163 IC. 590. 


Award Arbitrutor asked to partition 
property giving cash to one nnd movables 
to another —award, if proper. 


Where an arbitrator is appointed hy 
parties to divide movable and immoral 
properties between them, and the nrbitra- 
tors award the immovable property tn one 
and the cash and movables to another, tha 
award is not improper and cannot ba sat 
asida hy the Court. The arbitrator has 
power to divide the property in any way ha 
thinks fit. and aven if the shares are not 
uniform or equal, that does nat giva tha 
Court power to interfere. (Pollock J.) 


TULSHIRAM & ANR vs, JHANAKAL & 
ANR. 
LL.R, 1936 Nam, 442165 1.C. 556=31 


. NLR. (Sup.) 132=19 NAJ. 151=A, 
LR" 1936 Nag. 197, 


Award—Votuchers alleged to have been 
signed hy minors—Obyection raised before 
Court bai not before arbitrator that vouchers 
unlawfully admitted —Oljection, if can be 
entertained by the Court. 


After filing an award in Court an objec 
tian was raised that certain vouchers taken 
into consideration had been signed by A 
minor, and should have been disallowed 
after an enquiry as to the age of tle alleged 
minor which enquiry not having been 
mada, the award was vitiated. The objec- 
tion bad not been raised before the arbi- 
tratora. Held, that under tha circumstances 
the arbitrators were not bound to antioj- 
pate or guess any possible objectionna that 
might be made and then to investigate such 
objections. Even assuming that the person 


3 


Award—(C onta) 


who signed the vouchers was x minor, 
the arbitratora ware not bound to hold 
that legally the objectors ware not bonnd 
to pay the amount due on such vouchers, 
The absence of an enquiry on the part of 
the arbitratora did not under the circums- 
tances almount to judicial- miseonduct 
vitinting the award. (Jatlal. J.) 


RAMDHAN DAs RAMJIDAS vs, SANKER 
DAS DERIDOYAL, 


A.LR, 1935 Lah. 492,= 164 1.C 296 


Atonrd —Desree passed on. award, if 
anpealalle on the ground of award being 
invalid 

When a dearee ia passed on tha basis of 
an award no appeal can be preferred agninst 
the decree itself on the ground that the 
award was not a valid one, 12 Rang. 675 
é n Cul. 167 relied on. (Baguley & Mosely 
dif, 


Ma NewE & ANR. vs. U. MIN SIN 4 
ORS, 


A.LR 1936 Rang. 240=163 |. C, 590, 


Award—- Parties taking part in arbitra- 
tion proceedings after expiry of date fixed 
for filing of award—consent of parties, if 
may he inferred— Validity of the award. 


An arbitrator is a domestic tribnnal, and 
the parties who refer their dispuke to him 
for decision, can, by mutual eomsent which 
can he inferred from their conduct, acqui- 
asce in the procaedinys of the arbitrator and 
in the submission of his award beyond the 
duto fixed by the Court for returniug the 
sameo, Such a consent would be inferred 
where the parties conduct the case and 
take 2 willing part in the proceeding before 
the arbitrator, thongh the date fixed for 
filing of the award bad expired. 50 I. 0. 62 
followed. (Agha Haidar J.) 


ASA vs. MT, VHURAL. 


AIR, 1936 Cah, 
380=38 P.LR, 725, 


466=163, IC. 


Award — Curegistered award, if admiss¢- 
ble im evidence. 
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Award- (Contd ) 


An. award, evan if not registered, iA 
admisstble in evidences. 51 All. 659 reljed 
on, (Agha Haidar J.) 


OFFICIAL RECEIVR, GUIRANWAL & 
OR vs. ABDUL WAHID & ANR, 


A.LR 1936 Lah, 877 


ARBITRATION, 


Duty of  arbitrator~Ariiirator, if 
bound to keep record of his enquiry. 


An arbitrator is of conrse bound to 
maka enquiry, but he is not hound to keep 
n record of mch enquiry. There is no law 
which requires an arbitrator to keep a record 
of his proceedings. All that ia necessary is 
that there should be an award in writing 
by the arbitrator. (Jatlal J.) 


RAMDHAN DAS RAMJIDAS vs, BANKER 
Das DERBIDOYAL. 


A.T.R 1936 Lah. 492=3641.C 296= 
100 


Revocation of  reference—Relation- 
ship of arbitrator with one of the party, 
af a ground for revocation of the reference 
to arbitration. 


Where alter a suit had been referred to 
arhitration, it transpired that the arbitrator 
was working in the firm of one of the parties 
ta tha arhitration, held, that thia fact em- 
stituted n proper ground on which the other 
party cowld apply fop revocation of the 
reference ‘ arbitration, and the Court 
should in such cireamsatances cancel the 
arbitration proceedings. (Skemp J.i 


KARAM DIN vs. MAGAMMAD DIN & 
ORs, 


38 P.L.R 480 


ARBITRATION ACT (IX of 1899) 


Sec. 19—Order rejecting application for 
stay af suit on the ground of important ques 
tions of law being involved —such order if 
open to revision by the High Court. 


An order rejecting an application under 
Sac, 19, Arbitration Act for stay of suit and 
tor referring the matter jn dispute to arbi- 
tration, on the ground that important ques- 
tions of law are likely toarisein the proceed- 
ings which can he better decided by tho 


Arbitration Aot—(Contd.) 


Court than by arbitration. cannot be said 
to ba an order passed in the illegal exercise 
of jurisdiction. Such an order therefnra is 
not open to revision by the High Court. 
(Joi Lal F) 


8.K. LAUL vs. GANGA SAGAR CORPORA- 
TION, LTD, ANR. 


163 I.C. 854=31 P.L.R, 846 


ASSAM BIJNI SUCCESSION ACT (IT 
of 1931.) 


Sec. 1—Scape of the Act. 


Tha legislatura in passing the Bimi Sne- 
cession Act has passed no provision for 
forfeiting or confiscating the property of any 
person. It has merely declared n role of 
succession which according to it is the enn- 
tomary law and has only supplemented that 
law where in ita view, if needed supplemen- 
tery. (Mukherjee € S. K. Ghosh J.J.) 


DEBENDRA NARAIN Roy vs, JOGENDRA- 


NARAIN DEB & Ons. 
A.LR 1936 Cal. 59 


Sec, 1—Bijni Succession Act, if can 
be regarded as a public Act, 


Tha Bijni Suceassion Act. evan thomgh 
it may he rogarded as local and parsonal in 
some of its aspects, is none the less A public. 
Aat, Merely because an Act is a local or 
personal Act, as being confined to certain 
Jocnt limits and as affecting the status of n 
particular description of persons only, ib 
does not cease ta be a public Act tf if is the 
product of the legislature in ita legislative 
capacity and is not the result of a proce. 
dure in which the legislature is called to 
enact a law embodying a conclusion arrived 
nb by it judicially or upon the basis of n 
contract as between rival parties for whose 
benefit the law is intended, If from the 
general tenor of the Act it appoars that it 
purports to determine the status individuals 
not merely interest, but as governing their 
relations with others. the Act, ean hardly he 
regarded asa private Act. (Mukherji d S. 
K. Ghosh JJ.) 

DEBENDRA NARAIN ROY vs, JOGEN- 
DRA NARAIN DEB & Ons. 


A.LR 1936 Cal, 593 
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Assam Bijni Succession Act—(Contd) 
Soc. 4 (2) & (2)-~Scope of the Act, 


The Bijni Succession Aet, 1931, is con- 
fined to the Succession to the Raj and any 
title otherwise than on tha basis of succés- 
sion. which anybody may have to the yro- 
perties of the Raj Or any portion therenf, 
is clearly outside the Scope and purview of 
the enactment. The only title that Snb 
Secs, (1) & (2) of See. 4 purport to declira 
and the only title which Sec. 8 speaks of, is 
title a9 holder of bbe Raj on tha baris of 
succession eithear hy nomination or by sp- 
pointment and no title based on any other 
ground, (Mukherjt € S. K. Ghosh JJ) 


DEBENPRA NARAIN Roy vs. JOGEN- 
DRA NARAIN DEB & Ons, 
A.LR. 1936 Cal 593 


Sec. 4 (1) & (2)—Aet. if operative wit- 
sade the limits af Assam. 


Tha Bijni Suceession Act applina to the 
atang of the holder of the Raj wherever 
the properties appertaining to the Raj may 
ha situate, and the Assam Legisiatare inten- 
ded the Act to operate outside the territorial 
limits of the province of Assam, and the 
lagialature was within ibs authority in Jogis- 
lating on that footing, (Mukherji & S, K, 
Ghosh JJ.) 


DEBRNDRA NARAIN ROY vs. JOGRN- 
DRA NARAIN DEB & Org. 


AJR 1936 Cal, 583 


ASSAM MUNICIPAL ACT (I of 1923) 


Sec. 13, proviso—Suti for declaration 
of validity of plaintiff's nomination and 
invalidity af election of defdts, tf ites in 
civil court when Election Tribunal set up 

Jurisdicttan of Civil Court when Special 
Tribunals set up under special statute— 
person, if may matniain suit in civil court 
after failure in Election Tribunal, 


A question of the validity f the nominn- 
fion ia a question of the qualifieation of a 
candidate, and with regard to such questions 
at least, the judisdietion of the civil court 
is saved by the proviso to Sec, 13 Assan 
Municipal Act. Therefore, a rnit for a 
declaration that tho plaintiff was duly nomi 


Asaam Municipal Act— (Contd ) 


nated as a candidate for election to the 
Municipal Board and that the election of 
his rivals is- not valid, lies in the civil 
Court even though eleetion Tribunals may 
have heen set up, I, however, a person haa 
anproached the Bleotion Tribunal without 
success, he may be debarred on the princi- 
ple of election of remedies to rengitate the 
Rama matter in the civil court, | Guha d 
Bartley, JJ.) 


Goprsgp CH. ADITYA vs. BENODE Lat 
Das. 


49 C.W.N. 553= 185 1,C 606 (2)-A.LR 
1936 Cal, 424 ë 


ASSAM MUNICIPAL ACT RULES. 


R. 13—Nomination paper sent to third 
party although sent back by sch third 
party to chairman, if valid. 


R, 13 of the Assam Municipal Knles is 
not satisfied, and there ia na valid nomina- 
tion when the nomination paper is sant nol 
ta the Chairman as required by the rule, 
but to the Magistrate although the latter 
may in fact send it back to the Chairman. 
(Guha € Bartley JJ.) 


Gorgsy CHANDRA ADITY vs. BENODE 
LAL Das. 


40 C.W.N, 553 165 I.C 60g (2) AIR. 


1936 Cal 424 5 


R, 13 Nomination paper to be sent to 
Chairman at least 15 days before date of 
election—Such paper sent to Chasrman nn 
bih April for election fixed for 18th. when 
Municipal Office closed from March 30th to 
April 4, within time. 


The provision of R. 13 of the rules made 
under the Assam Municipal Act being that 
a candidate shall send his nomination papers 
to the Chairman by a date not later than 
16 daya before the date fixed for election, a 
namination papar reaching the Chairman on 
the 5th April for election fixed to be held 
on the 18th cannot be held to be in time by 
application of Sse. 14 of the Assam Genernl 
Clauses Act. even though the Munleipal 
Olficw may haya remained closed fiom the 
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Assam Municipal Rules Act—(Contd,) 
30th Maroh to the 4th April. (Guha £ 
Bartley JJ) 

GOPESH CHANDRA ADITYA vs, BENODE 
LAL Das. 


40 C.W.N. 553=165 LC. 606 
ALR. 1936 Cal. 424 


(2)= 


ASSAM LAND & REVENUE REGU. 
LATION (1 of 1936) 


Sec.6 })—“Legally derived right”— 
Right hy adverse possession tf included, 


A right founded on adverse posseasion 
for more than the statutory period ir a right 
legally derived, within the terms of Sec. 6 
(b) (D. N. Mitter € Rau JJ.) 


SECY. oF STATE vs, BRAJENDRA Ki- 
SHORE RAI CHOWDHURY. 


A.LR. 1936 Cal. 629 


Sec. 8 (b)--Acquisttion of right of 
landholder if depends on the length of 
possessston, 


The acquisition of the rights of a Jand- 
holder under the Assam Land and Revenue 
Regulation is not dependent on the length of 
possession under the lease but on the lessee's 
holding under a lease which is given for a 
term of 10 years. Sac. 8. el. (h) of the said 
Resulation doss not make it obligatory on 
the lesaaa Sccupying the land for 10 years 
before he cafacquire the status.of a landhol- 
der, ( D, N. Mitter & Patterson, JI) 


KRISHNA Prosan Roy CROWDHURY 4 
ANR, vs. SECRETARY OF STATE FOR INDIA. 


63 CL.J. 52=A,1.R. 1936 Col, 774 


Sec. 32, 35, 39, & 62 — Person obtain- 
ing settlement in violation of the rights of 
a tandholder, if liable to the latter for mesne 
profits, 


JA person who obtains a settlement of 
land from the Settlement Officer and takes 
possesaion of the same in violation of the 
rights of another, who having been in pre- 
vious possession was entitled to obtain 
settlement under See, 32 (1) of the Assam 
Land and Revenue Regulation, is liable to 


Assam Land & Revenne—(Conid.) 


the latter for mesne profits for the period 
of his possession. (R.C. Mitier J.) 
DHANA! NAMASIT vs. HAJI NIvAMAT- 
TULLA, 
62 Cal, 1053= 163 }.C. 102 


Secs. 69 & 82— Sut to set aside sale 
on ground of non-complaince with the provi- 
sion of Sec. 69, tf suit within Sec. 82, 


A suit to have a sale ret aside on the 
ground that the procedure laid down in 
Sec. 69 of the Anaam Lind & Revenue Regn- 
lation has not been complied with, is a anib 
within the provisions of See 82, sth-sec, 
(2)and would he barred if the conditions 
of that reotion are not sutisfied. (Mukherji 
& Jack, JI.) 

SADHIRAM ATOL vs, KUONJA 
RANERJI, 

40 C.W.N, 1359= AIR. 1936 Cal. 715 


REHARI 


Becs. 80 & 82—Order of confirmation 
of sale if necessary — Limitation for suit for 
setting aside sale, when order of confirma- 
lion passed. 


Whara a sale haa become final under 
the Regulation, it is not necessary to have 
an arder of confirmation of sale, If such an 
order is in fact passed limitation does not 
begin to run from the date of auch order 
but runs from the date when the sale be- 
comes final ( Mukherji d Jack JJ.) 

SADITIRAM Attor vs. Kunsa BEHARI 
BANERIL 

40 C W.N. 1359=A.ER 1936 Cal. 715 


Sec, 82 (2)—Two conditions mentioned 
in the sub section, if both must be svtishted. 


The word “or” in Sub-sec. 12) of Ben, 32 
of the Assam Land and Revenua Regulation 
means “and”, and the two conditions men. 
tioned therein before a suit can be instituted 
in a Civil Court must both be sntisfied, 
{Mukherji d Jack JI.) 

SADHIRAM ATOr vs. Kuna BEHARI 
BANEBJE 

40 C.W.N. 1359= A.R. 1936 Cal. 735 
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Assam Municipal Act,—(Con/¢) 


Sec. 154—-Temporary settlement and 
offer of resetilement, tf must be of the whole 
estate. 

The Assam Land and Revenue Regula- 
tion doas not contemplate the partition of 
an estate except in the manner provided 
for in the provisions regarding partition as 
embodied in Ch, (6) of the Regulations: 
and 8 temporary settlement of a part of 
the estate, viz, the basla is in contravention 
of the provisions of the Regulation making 
the action of the Settlement Officer nitra 
vires of the statute: Similarly offer of 
resattlament: should” ba of the whole estante. 
(DN. Mitter & Rau, JJ.) 


SECRETARY or STATE vs. 
DRA KISHORE Roy CHUDHIRY 


ALR, 1936 Cal, 829 


BRAIEN- 


Sec. 154—Land Revenue Settlement— 
proprirty of classification and suitability 
of rent by whom to be decided. 

From the beginning of the Land Ravenve 
Sattlement it has been an invariable rule 
of law that ab every new sottlemant there 
must he a new classification and a naw 
tata of nasessmunt to he determind by the 
Settlement Officer under the direction of 
the Government and with its approval. 
Government is the sole judge of the pro- 
priaty of tha classification and suitability 
of tha rate, and the amonnt of revenue 
rattled by tha Government Officer is final. 
(D. N. Mitte è Rau 17.5 


SBIRWEARY Op STATE vs, BRAJEN- 
DRA.KIsHORE Roy CHOUDRURY & Ors, 


ALR 1936 Cal, 629 | 


Sec. 154 (1) (a)—Composite proceed- 
ings partly settlement and party partition 
—Civil Court, if can pronounce such 
proceedings ultra vires. 

Although the validity of a mere settle- 
ment cannot be questioned in a civil Court 
under See. 154 (1) (a), there is no bar to the 
Civil Court pronouncing a composite pro- 
ceeding partly a settlement and partly a 
partition entirely foreign to the Regulation 
ta be ultra vires. (D. N. Mitter d Rau JJ.) 

SECRETARY oF SPATE vs, BRAJEN- 
pra KISARE Roy CHOUDHURY, 

A.IR. 1936 Cal, 629 


ATTACHMENT 


Property in custody of Court— precept 
received for altachment—date from which 
attachment takes effect, 


When a precept is received for the attach- 
meut of a property in the oustody of the 
Court, the attachment takes effect from the 
date when it is received by thé Court hald- 
ing the property, and the refusal of the pre: 
siding officer toacknowledge the attachment 
cannot affect the validity of an attachment 
which would he otherwise good. (Becket JJ.) 


Kazan CHAND vs, Mort SINGH & 
ANK. 
AIR. 1936 Lah. 914=161 LC, 418 


Attachment — Atichment af property in 
the custody of the Court- procedure to be 
observed after the attachment. 


When the attached praperty is monay, 
the custody Conrt must hold it at the dia- 
poral of the attaching Conrt and must make 
it over to bhat Court when called upon to do 
so. When the money in tha custody of 
Conrt is aubject ta more attachments than. 
ona, the Court must award priority to the 
first in point of time, and if the other 
dacres-holders want to share in the rateable 
distribution, they muet apply for it to the 
fir-t attaching Court. (Becket J.) 


KHAZAN Chand vs. Mori SINGH & 
ANR. . 
ALR. 1935 Lah. 9145161 I.C, 418 


BANKING. 


Relationship between 
customer, 


The relationship of banker and customer 
ia generally that of agent and principal, of 
debtor and creditor, or of pledgor and 
pledges ; there are however cases where the 
banker stands in the relation of a trustee as 
well aa agent for his customer. The banker 
is not a trnstee for his customer in respect 
of money paid in the Bank; nor is he 
responsible ta tha customer for the use the 
latter makes of such money. The position 
however is odt the same where the banker 
uses securities deposited with him for his 
own use, and where there is conversion of 
the securities for the purpo-es of the bank 


banker and 
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Banking—:Contd,) 


and not for the purpose of the customer. 
Tn such circumstances tha bank is certainly 
liable aa for conversion, (Guko & Bartley 
Jd.) 


RANK or Dacca, LED, vs. GOUROOPAL 
SAHA. ; 


ALR. 1936 Cal. 409 


Sale of securities in payment of loans 
due to the bank—Customer if entitled to 
balance maney. 


A customer who had deposited Govern- 
ment promisaory notes in a Bank as securi- 
ties to cover overdrafta or advances is 
entitlod after auch securities have been aold 
by tha bank. for payment of the loans for 
which they ara securities, to enforce his 
ownership to the amount in the bands of the 
bankers. (Guko € Bartley JJ.) 


RANK oF Dacca, LED. vs, GOURGOPAL 
SAHA. 
A.J.R. 1936 Cal, 409 


BAR COUNCILS ACT (XXXVIII OF 
1336). 

Sec. 10—Case referred for enquiry to 
Bar Council — Tribunal constituted — Duty 
of the Tribunal, 


Per Bennet € Ganganath, JJ,— The jndg- 
ment and evidence given ina civil anit filed 
by a party aagninat an advocate are ndmis- 
sible aa evidages in an enquiry ngninst the 
advocate under the Bar Couneils Act but 
ihe judgment and decree are not conelu- 
sive proof, 


Per Iqbal Ahmed, J,—Whben n case ts 
referral to the Bar Conuail under Sec, 10 
af tha Bar Councils Act for enquiry into 
the conduct of an advoonte, it is the duty of 
the Tribunal to enquire into the matter and 
to record a finding on the materinis produced 
before it, irrespective of any finding on the 
point recorded by a civil court. 


IN THE MATTER OP AN ADVOCATE. 


1936 A.L.J, 379=1935 A,W.R. 1229= 
1938 Cr.C. 1225==159 LC, 5612 Al, 
R 1935 A'i, 1023 . 


Sec. 10 (1}-- Professional or other 
misconduct—meaning of. 


Bar Council Act.—(Contd.i 


The words “professional or other mis- 
conduct” in See. 1 (1) of the Indian Bar 
Council's Act should be read in their plain 
and natural meaning, the legislatura thereby 
intending to confer on the Court discipli- 
nary jurisdiction to take action in a ease of 
misconduat professional of otherwise. The 
ward ‘may’ in the sub-section however, 
gives the Court unfettered discreation 10 
take action in suitable cases only and the 
discretion must be exercised judicially, 
(Mukherjee A.C. J. Lort Williams & S 
K. Ghosh, JJ.) 


In THE MATTER OF An ADYCCAPE. 
40 C.W.N. 366 


Sec. 10 (1) -Discretion of the Court, 
how and when to he exercised. 


Subject to the limitation that no hard 
and fast rale can or onght to he laid down 
fettaring the Court’s discration,n very sound 
and workable test ta apply in most eases 
and to all branches of the provision is to 
deter nine whether the proved misconduct 
of the advocate is such that he mnst be 
regarded as unworthy to remain 1 member 
of the hanourable profession to which ha 
has besn admitted or unfit to be entrusted 
with the responsible duties that an advocite 
ir called upon to perform. (Mukherjee, A. 
C. J. Lort Williams & S. K. Ghosh JI.) 


AN ADVOCATE, IN Tur MATTER or, 


63 Cal. 867 =49 C.W N. 366=162 LC. 
179= ALR. 1936 Cal, 158= 1936 Cr.C, 
32t=37 Cr.L.J, 534 


Sec. 10 (1}-—Criminal conviction, if 
primafacte evidence of misconduct and 
if always a ground for disciplinary 
measure. 


While conviction forna criminal offence 
ia prima-facia evidence of miseonduct, all 
crimiral convictions are not grounds for the 
axercise of the Court's disciplinary jurisdic- 
tion. A mere conviction under Sec, 124A 
Penal Code, does not necessarily invelve the 
removal or suspension of a legal practitioner, 
but tha Court mast ascertain and take inte 
consideration the facts on which the con- 
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“Bar Conncil Aot—(Contd,) 


vietion is based. (Mukherjee, A.C. J. Lort 
Williams, & S. R. Ghosh, JJ.) 


AN ADVOCATE, In The Matter of. 


63 Cal, 867=40 C.W N. 366= 162 Lc. 


170=37 Cr.L.J. 534= 1936 Cr.c 
ALR, 1936 Cal, 158 


Sec, 10 (1)—Discip/inary jurisdiction if 
may be exercised by way of supplementary 
punishment, 


The disciplinary jurisdiction vested in 
the Courts should not be employe i merely to 
the nead of tha criminal law of tha land and 
marely to anpplement as it were, by way of 
further panishment, the punishment whioh 
tha advocate himaelf has receivad under the 
law for tha misconduct of which he has 
been giity, (Mukherjee. A C. J, Lert 
Williams € 8, K. Ghosh JJ.) 

AN Anvoca'tE In The Matter of. 

63 Ca’, 867=40 C W.N, 366= 162 LC. 


170537 Cr. LJ, 534=1936 Cr.C, 321 
s=A.BER. 1936 Cal. 158 


Secs. 12 (4) & 10— Finding of the 
Tribunal of Bar Council — Finding put up 
for consideration before Bench uf three 
Judges— Majority reverse the finding and 
suspend advocate—Opinion of majority if 
must prevail, 

Where on receipt of the finding of the 
Tribunal of the Bur Council that the charge 
nduni the Advaocite concerned were not 
proved and he was nob guilty of professio- 
ual missontuet, the finding is pu: up before 
a Bench of three Judges for consideration, 
and the majority of bha Judges disagresin, 
with tho finding of the tribunal suspend the 
advocate from practice for six months, the 
opinion of the majority must preyuil under 
Cl, 27 of Lettera Patent, Allahabad High 
Court. Claus. 8 of tha Letters Patent gon- 
fora jurisdiction on the High Court to 
renova or suspend advocates, whereas Sec, 
10, Bar Counsils Act. laya down the pre- 
cedure according bo “which such jurisdic- 
tion should ba exercised. 


AN ApvocaTE In The Matter of. 
5B All. 406=1936 \,.L J. 383 


, 421 = 


BENAMI, 
Nature of Benami Transaction. 


A Bonami transaction is n perfectly 
gonuine transaction which ia legnily enforce 
14 


+ 


Banami—‘Contd.) 


able, and the term benami should not be 
regarded as being equivalent to not genuine, 
So also to speak ofa benami gift is a con- 
tradiction in term for either there was a gift 
in which case the donee obtained title to the 
property, or thera was not 8 genuine or 
valid gift, And if that was the case the pro- 
perty never passed from the donor to the 
donre, (Page C. .., Baguley,’ Mosely, Ba 
U & Dunkley JJ.) 
Mauno Tun PE & AR. vs. 

TIALDER & ORS, 

14 Rang. 242=A.1R 1936 Rane, 256- 

163 iC, 211 


B. K. 


Conveynnce taken by parents in name of 
children children claiming the conveyance 
to have been in their favour burden of 
proof of advancement. 


4 


Tha doctrine of intended advancement 
ia not in consonance with eilher the 
sentiments or the pruetics of the Buarimana, 
And rach a doctrine does not form purè of 
the law of the land, Where therefore 
certain lands were purchased by their 
parents with their own money in the 
name of their children, the doctrine of 
intended advancement cannot bea vniled 
of by the ebildren for establishing the fact 
that tha conveyance was really intended 
to be fer the benefit of tha children The 
barden is on the children to prove that 
the convayaneca which must prins facie 
ba praattmed to have heen made for the hens- 
fit af the real purchaser waa in fact intend- 
ad to operate solely for the benefit of the 
children, 6 M, I., A. 53 followed. 4 Rang. 
522, 6 Rang. 203 & 7 Rang. 751 overruled. 
(Page C.J. Baguley, Mosely, Ba U. £ 
Dunkley JJ.) 


Maunda TUN Pe vs. B, K. HALDER. 


14 Rang. Z42 =A LR, 1936 Rang. 256~ 
163 \.C. 211 


Production of title deeds — custody dis- 
cussed. 


Ir considering a question of Benami ṣa 
judge is not bound tn come to the con- 
clusion, in the event of a document being 
produced from the custody of the person 
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Benami-- (Contd) 


asserting that title that hia case is made 
out. (Wort & Rowland JJ.) 


MST, BIBI ZAINAB vs. 
AYUB & ORS, 


17 P.L.T. 366= 161 1,C, Sar (2)=A.LR, 
1936 Pat, 136 


MAHAMMAD 


BENGAL, AGRA & ASSAM CIVIL 
COURTS ACT (XII OF 1887). 


Sec. 37 -Parties Mahomedans—- Family 
eusiom aliering personal law, tf can be 
proved, 


Where the parties are Mahomedana the 
Civil Courts in these provinces are not 
bonnd to follow the Mahomedan Law, 
and a family custom which alters the 
personal law of the parties. even though not 
in accordance with the strict Mahomedan 
Law, can be allowed to be proved under 
Sec. 37, Bengal, Agra and Assam Civil 
Courts Act, 17 C. W. N. 97 relied on; 23 
All, not followed. (Sulatman G. J. É 
Bennet J.) 


MST, JAFFO vs. CHHITTA & Ors. 


1936A.LJ, 493=1936 A.W,K. 
= 163 1.C, 650=A,LR. 1936 All. 


449 
443 


BENGAL ALLUVION AND DILU- 
VION REGULATION (KI OF 1835). 


Sec. 3 & 4— Accretion thrown up by 
river—custem of deep stream rule and 
accretion betonging to zaminder proved — 
Sec, 4, if applies. 


Where the custom of tho deep stream 
rula and accretion balonging to the zamin- 
dars ia proved to exist, Sec. 4 of Regulation 
KI of 1825, has no application, as provid- 
ed by that Regulation in Seo, 3; and a 
person owing a particular plot has no right 
whatever to the accretion, thrown np and 


addai by the river to his plot. (Bennet € 
Smith JJ.) 
Krenava PROSAD SINGH vs, Mast, 


BENI KUNWAR & ORs, 
ALR. 1936 All. 631=1936 A.W.R, 
723-1936 A.L, 10582164 [.C, 877 


Sec. 4—Gradual accretion to estate of 
one of riparian owners—land identifiable as 


Bengal Alluvion & Dilluvion —(Contd,) 


belonging to another--land to whom must 
be deemed to belong. 


Under Sea, 4 of Bengal Regulation KI 
of 1825, as interprated by the Privy 
Council, if the land which was gradually 
accreted to the estate of one of tha real 
Proprietors can be identified as the land 
belonglng to another anch proprietor, the 
latter shall be deemed to continue ta be tha 
owner thereof, in spite of the aceretion 
haying been gradual, 6 Pat. 481 followed ; 
12 Rang. 136 distinguished. (Niamatullak 
É Collister JJ.) 


SRI KISHAN DUTT vs, AHMADI BIRI & 
ORs. 


57 AH S83 


BENGAL CESS ACT (IX OF 1880). 


Sec. 4 _ Cultivating ryot— Meaning of 
—Ryot, if may be a tenure-hoider. 


Tha distinction in the Cess Act is 
between a tenure-holder and a cultivating 
ryot, Aryot may be a tanure-holder for 
the purposes of the Secs, Act; and in order 
to have the privileges of n oultivating ryot, 
a person mast be an actual eultivator nf 
the soil, 150. L.J 428,32 C. W.N. 610 
followed. (Guha & Bartley JJ.) 


JITENDRANATH Ray vs. SECRETAEY 
OF STATAR FOR INDIA. 


40 C.W.N- 630-62 C.LJ, 541=161 
1.C. 210 (2)=A I.R. 1936 Ca!, 701 


Secs. 4 & 24—Notes to Ser. 24 & 66 
sn Bengal Cess Manual, if inconsistent 
with definition of “cultivating ryot” 


The note to Sec. 24 of the Bengal Cera 
Act and r, 66 in thg Bengal Cara Manual 
are not ultravires, they being consistent 
and not inconsistent with the definition of 
“oultivating ryot” in Sec, 4 of the Act, 
(Guha & Bartley JJ.) 


JITENDRANATH RAY 
“OF STATE For INDIA, 


40 C.W.N, 630=52 C.L,].. 541=161 
LC. 210 (2)=A,LR, 1936 Cal. 70 


vs SECRETARY 
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BENGAL CES8 ACT (IX OF 1880). 


Sec. 5—Road cess, how assessed in the 
case of mines. 

Tne Bongal Cosa Act provides for the 
imposition of a 6ess on all immovable 
praperty situated in the provinco. For the 
purpose; of the Act, mines, ete, are in 
cludad ia the defisition of ‘immovable 
property.” In the case of mines the cass 
ia assasaad on the annual net profits of 
which tha royalty reesivable hy the land- 
lord isa part. Tt is tharefara n ea im- 
posad on the mines, (Nasim Ali € Edgley 
JI) 

BENGAL COAL Co., LTD. vs. KISHORE 
LAL SINGH DEO & ANR. 

40 C.W.N.1128=A.Lf, 1936 Cal, 459 


Sec. 16—Non-service of notice under, 
if invalidates assessments. 

Ssrviei af notios nadir Sec. 16 of the 
Bengal Cass Act. i3 not merely a matter of 
presslars lint n sebstantive and imnerativa 
provision ipan which the validity of the 
ass3astnant dependa. An assessment with- 
out servis: of notices is ultravires aud 
invalid. (Guha & Bartley JI.) 

JITENDRANATH RAI vs. 
OF STATE For INDIA. 


40 C.W.N, 630= 62 CL... 541=161 IC, 
210 (2)=A L 't. 1936 Cal 70 


SECRETARY 


BANI GAL CHOWKIDARI ACT (VI OF 
1 Ja 4 


Chowkidart Chakran land resumed and 
settiet by Collector with plaintdf—claim by 
pilainiif for fair and equitable rent - pesh 
kash inctuded in jama—right to realise 
peshkash given to Mokraridar—proprietor 
tf can ask for Rwing fair reni. 


The plaintiff was the proprieter of an 
estate to whioh the Chowkidari Chakran 
land appertained. The defendant was the 
Mokraridar in repect of the land by virtue 
of some grants imade by the predecessor in 
interest of the plaintiff. The lands were 
resumed and settled by the Collector under 
the Chowkidari Aot (VI of 1870) with the 
plaintiff. The plaintiff after takiug settle. 
iagut from the Collector made new settle- 
mant of these landa with certnin parsona and 
instituted suits for settlement of fair and 


4 


Bengal Chowkidari Act-—(Contd,) 


equitable rent in respect of these lands. 
The dofandants contended that in the Mok- 
arari granb in respect of the lands, the 
peshkash of the Chowkidnri Chakran land, 
had been taken into consideration in fixing 
the jama of the Mokarari, and the landlord 
waa nos éntitled to get additional rent for 
the:chakran lands. Held, thatthe grants 
did not stand id the way of the Zamindara 
olaim to get fair and equitable rent for the 
disputed lands, (Nasim Ali & Henderson JJ.) 


HRISHIKESRA LAW & ANR. vs SATISH 


Cis. PAL. 
ALL R, 1936 Cal 203 


Secs. 51 & 55—Prohibition contained 
in the section tf extends tv litigation already 
in progress when and estate is taken charye 
of by Court af Wards. 


Sec. 55, Bengal Court of Warda Aob in 
terms simply probibita initiation of limita 
tion on behalf of a ward by the Manger 
except with the authorisation of the Court 
of Wards, There is no indication that the 
prohibition ia to extend to litigation of tha 
Wards which is already in progress and the 
Court of Wards assumes charge of estate 
of the wards The Act soafficiently provides 
for such a cass in Sac, 61 under the pro- 
visions of which the Manager is tn ba 
named as next friend or guardian for the suit 
and to represent the ward. Therefore the 
mere fact that an estate is taken gyer by the 
Court of Wards during the pandency of a 
suit which was instituted before the estate 
was taken over by theCourt of Wards cannot 
take away the jurisdiction of the Court 
to try the snit by reason of the suit having 
been instituted without the permission of 
the Court of Wards, (Macpherson € Dhavle 
Jt, f 

MST, LAIKUNNISSA & Org vs, DURGA- 
DAS MUKHERJEE & ORS. 


15 Pat. 382=A.1.R. 1936 Pat, 114= 161 
LC: 18=17 PLT. 118 


Sec. 55—Prohibition contained in 
section, if extends to litigation already in 
progress when Court of Ward assumes charge 
of the estate of “the ward. : 

Section 55 of the Bengal Court of 
Wards Act simply prohibits initiation of 
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litigation on behalf of a ward by the 
Manager except with the authorisation of 
the Oonrt ef Wards. There is no indica- 
tion that the prohibition is to axtend to 
litigation of the ward whioh is already in 
Progress when the Court of Wards assumes 
charge of the estate of the ward, fMao- 
pherson € Dhavle JJ.) 


MST. LAIKUNIsSA & ORS, vs. DURGA 
DAS MUKHERJEE, 


15 Pat. 382=17 P.L.T, 118=A.,LR, 1936 
Pat, 114=161 IC. 18 


BENGAL ESTATES PARTITION ACT 
(V OF 1897). 


Sec 7—Sut for partition—'Bakasht’ 
lands divided but lands in occupation of 
tenants not divided—effect of. 


Where in a suit for partition ib was an 
admitted fact tbat the Bakasht lands of the 
estate ware divided sometimes previously, 
but that the lands in the oeonpation of 
tha tenants were not divide although each 
of the Pattidars collected has share of tha 
rent from the tenants separately, keld, that 
this finding amounted to a finding that 
there was a complete partition of the pro- 
prietory interest, and therefore could nod 
be a partition made by the Civil Court. 
(Agarwalla & Varma JJ.) 


MUKUND JHA vs, DHARUP NARAIN 
JHA, ° 


17 PET. 104=A.LR, 1936 Pat, 775 
160 LC, 921 (1) 


Sec. 81 - Order by partition officer 
under the section, how can be challenged. 


An order passed by a Deputy Collector 
which acting under Sec, 81, Estates Parti- 
tion Act, exercising the power of a quasi- 
jadicial officer, can not be challenged by 
way of defancato a suit for rent, in the 
absence of the other parties to the partition. 
It can only be challenged by a suit or pro- 
ceeding in which alt the parties to the 


partition ara parties, 29 ©. W. N, 221 
folowed, (Jack J.) X 
NABENDRA KISHORE RAO vs, KERA- 


MAT ALI MUNSHI & ORS, 
AIR, 1936 Cal, 63=161 LC, 214 


Bengal Estates Partition Act—-(Cons? ) 


Sec. 81 (3)— Presumption of due 
service of notice and of regularity of pro- 
ceedings in partition, 

In case of a partition of an estate the 
presumption is that the proceedings were 
regularly held, and that the regular notice 
as reqnirad by Seo. 81 (3) of tne Estates 
Partition Act had buen duly served, ‘Jack 
J) 

Nanenpra Kisnore ROY vs, KERAMAT 
ALI MUNSHI & Ons 
AIR .1936 Cal, 832161 EC, 214 


BRNGAL LAND REGISTRATION ACT 
(VIT OF 1876. 


Sec. 38—Object of registering nimes 
of proprietors or managers - Opening account 
in the name of Shebait when deity is the 
proprietor , if ‘ultra vires. 

The object of registering the names 
of properietory or managers ete, under the 
Bengal Land Registration Act is not to 
maka an inquisition into titles either in re 
venne paying or revenue-free properties, but 
to keep proper record of necessary titles in 
landed properties so as to have a knowledge 
of the parsan who are in actual possession 
and ara rasponsibls for the disohargo of their 
duties. Therefore th: opaning of separate 
agcounts'in tha nama af shabsits where "the 
dsity ia the actual proprietor of an ostate, 
in not ultra vires. (Mukherji È 3. K. Ghosh 
JJ.) 

MANINDRA DEB ROY vs. HAYSESWARI 
THAKURANI & ORS, 

63 Cal, 629=40 C,W.N, 271 


Sece. 52 & 56— General notice by 
collector far registration of applicant's name 
~ matier for decision by  collector—re- 
ference to Civil Court made irregularly — 
jurisdiction 1f affected. 

Whan an application ia made for regis- 
tration of a name under the Land Registra- 
tion Act, a notics, which is n general notice 
is issued by tha Collector and on tha day 
mentioned in that notice the Collector or 
hia Daputy proceeds to consider the ob- 
jections to the appliertion Tha only 
question that the Collector has to consider 
is the question of possession, When the 
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Oollactor rafars tha matter to the Civil 
Oourt, but in an irragular mennar, it does 
nob affect tha jurisdiction of the Oivi! Court. 
(Wort J.) 


SRI SRI NARAIN THAKUR vs, KAMAL- 
RANI DEBI. 


17 PLT, 414=159 LC 821=A,L.R, 
1936 Pat, 167 


Secs. 55 & 78 —Entry in the Collec- 
tor's register, tf constitutes evidence of 
possession - 


Sea. 78 of the Bangal Land R wgistration 
Act provides that no parson whose name is 
not entered in the Regiater can maintain a 
suit for recovery of rent. Therefore when 
th: statutory provision makes a person 
whose name has bean entered in the regis- 
tar tha person axolusively entitled to recover 
ranté, the antrie: should ba held to ba evi- 
dance that the parson whose name appears 
in the register is the parson who isin pos- 
sewion of the property. (James È Ayar- 
walle, JJ.) 

EKRAM Hogsaln vs. ALI Hosgain. 


17 P.L.T, 423 


Sec 78 —Hntries tn Register if con- 
clusive evidence of possession. 


The registers maintained by the Collec- 
tor under the Land Ruygistration Act pur- 
port to ba a racord of possession of the par- 
song Whose names are s0 entered. Sac, 78 pro- 
vides that no person whose nameis not ent- 
ered in the register can maintain a suit for 
recovery of rent. Thus, when this stautory 
provision wakes the parson whose name jg 
entered in the Register the person exclu- 
sively entitled to recover rent the entries 
should be held to afford evidence that the 
person whose name appears in the Register 
is tha person whois in possession of the 
property. (James € Agarwrilah JJ.) 

ERRAM HASSAN vs, SYED ALI, 


17 P.L.T, 423 


Sec 78 —Cosharer in possession of larger 
shara than his registered share in one mouja 
and lesser share in another, tf debarred from 
suing for rent in respect of larger share held 
by him. 


Bengal Land Registration Act —(Conid.) 


A oo-sharer who by an amicable ar- 
rangement among the co-sharers has been in 
possession of a larger share than his regis- 
tered share in some Moujas of an estate and 
lassar share or no share in other moujas ja 
not debarred from obtaining a decree for the 
rant due to him so long as the, total interest 
which he holds in all the monjas represents 
hia registered interast in the entire estate. 
80 Cal 773 followed. (Rowland J.) 


LAL BEHARU SINGH vs. MAHABIR 
Manton & ORS, 
ALR, 1936 Pat, 4142163 IC, 522. 


Sec 81—Application af the section— 
Unregistered proprietor, tf may recover rent 
on strength of written contract between own 
pred: cessor and predecessor of tenant. 


See. BL of tha Bangal Land Registration 
Act applies to a case where the parties are 
suecassors in interest of the contracting 
parties, Consequently and nnregistered 
proprietor can reoover rent from a tenant 
on tha strangth of a written con‘ract bat- 
waan hia predecessor and the tenant. 


(Jack J.) 


SATYENDRA NATH MANDAL vs, NANDA- 
LAL CHOWDHURI, 
40 C.W.N, B88 


BENGAL LAND REVENUE SALES 
ACT (IX OF 1859). = 


Sec. 5—Notice under thf section, if 
necessary when attachment not known to 
Callector, 


A notice under Sea, 5, Benga! Lani Re- 
venta Sales Act is imperativa when the 
astate notified for sale is under attachment 
by s Civil Court even though tha fact of 
suoh attachment may not be known to the 
Collector. The propriety of the attachment 
ia not material; it is the fact of attachment 
T matters, (Mukherji 4 S. K, Ghosh 


MANINDRA DEB RAT vs. HANSESWARI 
THAKURANI 4 ORS, Me 


63 Cal. 629= 40 C.W.N, 271 


Secs. 5 & 8—Non-service of nottce— 
defect tf cured by Sec 8. 
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Sec. 8, Bangal Lind Revenue Sales Aot 
cure only defact in sarvica by posting of 
notices, but the section has no application 
when no order ig passed for the issuing ot 
such noticas and none is actually issue. 
(Mukherji £ S. K. Ghosh JI.) 


MANINDRA DEB RAI vs. 
THAKURANI & Ors. 


63 Cal, 629=40 C.W.N. 271 


HANSESWARI 


Secs. 5 & 33—Sale held without notice 
under Sec. 5—~effect of. 


When a sale is held without the notioa 
sontemylated by Sec. 6, Bangal Revenue 
Sales Act, the sale ia not nullified but is 
held “contrary to the provisions Act” within 
the meaning of S30. 33 of the Act and cannot 
be set aside only on the ground of aubstan- 
tial injury. (Mukherji if S. R. Ghosh JJ.) 


MANINDRA DEB Rai vs, TIANSESWARI 
THAKURANI & ORB, 


63 Cal, 629 =40 C.W.N, 271 


Secs. 5 & 33—Notice under the section 
showing amouni in arrear, part of which is 
realy in arrear but part not —Subsequent 
sale tf void Sec, 33, if applies to such sale 
--Propriior appropriating proceeds of such 
sale, of may question sale in suit commenced 
befere appropriation. 


If the nptica under Sec. 5 of the Bongal 
Land Revague Sales Act he issued in 
respect ofa sum which has not yet become 
an wrar along with otbnar sums which 
have be come arrears, and snbsequently fhe 
estate is sold on the footing of being in 
arraara for the whole amount, the sale 
is nevertheless a sale under the Revenue 
Sale Law and is not avoid sale. To auch a 
sale, Seo, 33 of the Act would apply ; nnd 
if a proprietor by his awn ack applies wW 
portion of the sale proceeds to the payment 
of a different debt, be debars himself from 
questioning the legality of the sale although 
such appropriation may be after the insti- 
tution of the suit in which the sale ia 
questioned. (D. N. Mitter ¢ Patterson JJ.) 


e 
RAMPROSAD CHOWDHURI vs, RAM 
Jadu LAHIRI & ORS. 


40 C,W,N, 1054 


Bougal Land Revenus Sales Act- (Cox/d.) 


Sec. 6 ~ Publication of ale snotifeation 
in Oficial Gazette of must be before 30 days 
from sale— Efect of later publication, 

The publication of the sale notification 
in the official Gazetta which is required in 
certain onsas by Sec. 6 of the Bengal Land 
Ravenuea Snes ot naad not be before 30 
days from the data of the sala. Assuming 
that an interval of 30 days is necessary, later 
publication is only an irregelarity which 
will not invalidate the sala except on proof 
of substantial injury. (Guha € Barilry, 
JJ.) 


RAM RANJAN MBLLICK 
JAMINI SUNDARI DASSYA, 


40 C,W.N. I114=Al.1t, 1936 Cal. 415 


& Ons. vs. 


Sece. 6 & 7—Mention of arears of cess 
in sale-proclamation, if makes sale for 
arrears of revenue illegal. 

Where iu a sale for arrears of revenue, 
the amount due on ueeonnt of ceases was 
mentioned in the s1le-proalamation, bnt it 
was not ainalgimated with or inchided in 
the revenue, the amount -ol revenue in 
arrear and tho amount of cass due being 
separately mentioned, keld, that under the 
cireumstencas, the mention of the ranmount 
of oassea due along with arrears of revenue 
in the sule notifiortion, in pursuance of 
which the revenue sale was held, did not 
make the sale illegal under the law, 
(Guho € Bartley, Jd.) 

RAM RANJAN MULLICK & Ons. JAMINI 
SUNDARI DASYA. 

40C W.N. 1114=A.1.R, 1936 Cal. ,415 


Sec. 14—Recorded co-sharer of includes 
defaulting co-sharer. 


Tha oxpression “other recorded oo- 
sharers in Sec, 14 of the Bengal Land 
Revenue Sales Act, means a recorded 
aharet of a shure other than the share 
exposed for sale. (Afukherj: & S, K, Ghose 
JJ.) 

MANINDRA DER RAT vs, HANSESWARI 
THAKURANI & ORS. 

63 Cal, 629=40 C, W, N. 271 


Sec. 31—Suit for recovery of surplus sale 
proceeds by actual proprietor against record 
ed propeictor if maintenadle. 
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Sec. 31, Bengal Land Revenue Sales Act 
merely directs payment by the revenue 
officar to a certain p:raon, that person being 
tha person whose name is entered as pro- 
priestor, There is nothing in tha section 
which in any way governa the right of a 
person, who ia in fact entitled to the surplus 
sala proceeds, recovering them from the 
person prid hy the collector under the 
section. (Wort d Rowland JJ.) 


BHAGAWATI SARAN BINGH vs. RAI 
KIsENJI. 


15 Pat, 433-A.| R. 1936 Pat, 370= 
161 LC. 171=17 Pat. L.T. 663 


S-c. 31— Cause of action ina suit for 
surplus sale proceeds by actual proprietor. 


A anit by the actual proprietor against 
tha recorded proprietor for recovery of 
enrplus sale proceeds paid to tha latter by 
tha revenue officer tinder Sec, 31, of the 
Bengal Land Ravenne Sales Act ia mainten- 
nble Asa suit for money received by the re- 
corded proprietor for the use of the person 
actually entitled to it. (Wort 4 Rowland 
JF 


BHAGAWATI SARAN SINGH vs, Rat 
KISHENSI, 


* 158 Pat, 433=A.LR. 1936 Pat. 370= 
16t f.C.171=17 Pa’. L.T, 663 


Sec. 31 — Sale of property by recorded 
proprietor —subsequent revenue sale —right 
of purchaser from the recorded proprietor 
to recover from him the surplus sale pro- 
ceeds paid to him by the Catlector. 


The surplus sale proceeds of a revenue 
sale of certain prop:rtv having been ever 
by the Colleotor to the defendant whn was 
the recorded proprieter of the same under 
Sec. 31, of the Bangal Land Revenue Sales 
Act, the plai- tiff sued to recover the amount 
with interest an the ground that he had 
purchased tha property in question prior 
to tha date an which tha revenue sale waa 
held. Held that in deciding tha question of 
the maintenability of the plantiff’s olaim, tha 
real test was not the knowledge of the 
Collector, nor the gunstinn as to whe her 
the defendant had yightiully received the 
money from the Collestar, but to whom the 


Bengal Land Revenue Sale Act.—!Contd.) 


money rightfully belonged. Tho plaintiff 
waa entitled or the surplus sale proceeds of 
the Revenue sale and interest thereon from 
the date when he first demanded the 
Aly sale proceeds, (Wort & Rowland 
JJ. Mi 


BHAGAWATI SARAN SINGH vs, Ral 
KISRENJI, . 


15 Pta. 433=17 Par, L.T, 883-A,LR, 
1936 Pat. 370 = 161 I.C, 171 


Secs. 31460 -Entry in registers of 
collectaraie—effect of, 


A mers entry of one's name in the 
registers of the colleotorate does not either 
nreate or prave title in favour ef moh 
person. Although Sec. 31, Bengal Land, 
Revenua Sales Act does not contain an 
axpress saving aimilar to that in Sec. 60 
of the Act, it cannot be said that marely 
because of the absence of such a saving, and 
entry it the land regirtratinn register create 
ownership in the registered proprietor. 
(Wort è Rowland JJ.) 


BHAGAWATI SARAN SINGH vs. RAJ 
KISHENJL 


15 Pat. 433=A.1 R. 1936 Pat, 370= 
16t 1. C, 171=17 Pat.L.T 663 


Sec. 33--Suit for mere declaratian of 
nullity of sale without prayer fer setting 
aside same, if maintainable. . 


A suit for 4 mere declav&tion that a 
revenue sale was iliegal, ulira vires and of 
no force and effect, witha prayer for 
consequential raliat in the shape of setting 
aside the sale. is not maintainable under 
WA Revenue Sale Law. (Guho 4 Bartley 


RAM RANJAN MULULICK & ORS. vs, 
JAMINI SUNDARI Dasya, 


40C, W.N.1114=A, |. R. 1936 Cal. 
415 : 


Sec. 33— Suit for setting aside revenus 
sale—ground nat taken before Commistoner, 
if can be taken in the suit. 

The wording of Bes. 33 of the Bengal 
Land Revenue Sala Act is very particular 
and as worded, that section requires that 
the ground on which 8 revenue sale is 
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sought to ba set aside should be declated 
and specified. Omission to take tna ground 
in a definite form and with sufficient 
particularity befora the Commissioner is a 
bar to the ground basing put forward as a 
ground in a anit to seb aside the sale, 
(Mukherjee A.C. J. & S. K. Ghosh J.) 


MANINDRA NATH SEN vs, KHUPIRAM 
Das & Ons, 


AIR. 1936 Cal, 142= 161 1.C, 735 


Sec. 33— Suit by reverstoner that sale 
not being fraudulent was binding on him 
as reverstoner, tf barred by Sec, 33, 


A reversioner challengad a Reyenua 
Sala on the ground that the limited owner 
had wilfully defautted in the payment of 
Government Revenue, in consequence 
whereof the Towzi was put up to auction 
and purchased by her Gomasta, His 
statement in the plaint was to nji intents 
and purposes, that the sale was a fraudulent 
collugiva and benami  tranasction, and 
adversely affected his reveraionury rights. 


Held, that the fact that the suit was 
based on a definite allegation of fraud wis 
in itself sufficient Go entitle tha plantit? to 
reliof, awl the sait was not barred ander 
Seo. 33 of the Bina Lind Rayanus Sales 
Act, (S. K. Ghosh € Bdyely JI) 


ASHUTOSH SANYAL & ORS vs. RAM 
SUNDAR Gost & ORS, 


A.1, ib. 1936 Cal, 198=162 iC. 695 


BENGAL LAND REVENUE SETTLE 
MENT REGULATION (VIIOF 1823) 


Sec. 9— Duty of settlement ofiser under 
the Regulation. 


Under tho Bingal Lind Rayenue Sattle- 
mant Regulation, a settlemant officer has 
two distinct functions to perform, it) to 
settle the land ravenna, and (ii) to prepara 
the racord-af-rights, generally known under 
the vernacular namani Wajih-ul-arz, record- 
ing matters speoifiod in Se Sof the Roguila- 
tion. (Sir John Watlis.) 

MAHESH PROSAD SINGH | vs, BADRI 
LAL SAHU. 

631. A 207=63 Ca'. 9490-1938 A, 


L. 
J, 656-1936 A. W, R, 282-40 C,W.N, 
900-63 C L, J, 363=70 M, L, J, 633 


Bengal Land revenue setti ement-—(Conid.) 


1936 M, W, N. 593(1)=43 M, L. W, 
693=38 Bom. L.R, 484=1936 O W. 
N. 313=161 IC. 673- AR, 1936P C. 
108 


Sec. 9—Decision of Board of Revenue 
— Weight to be attached. 


Tha decision of an officer of the Board 
of Revenus in settlement proceedings must 
be ascertained exelusively from the Rubkars 
and Wajib-ul-arzes. in which his decisions 
aa settlement officar are recorded and nob 
from what he or others afterwards said or 
wrote about them. Further, as those 
decisions become hinding, at any rate, after 
contirmation, unless challenged in civil suit, 
thay innat be strictly construed and ba 
axprassed with sufficient clearnesa to bring 
hama to the parties concerned that quer- 
tions of tittla are heing decided against 
them. (Sir John Wallis.) 


Manasa PROSAD SINGH vs. 
LAT; SAHU. 


63 L A. 207=63 Ca’, 990=1936 A.L.J. 
656 = 1336 A W.R. 28-40 C,W.N, 900 
=63C.L.J 363=70 M.LJ, 633=1936 
M.W.N, 593 1}=43 M.L.W. 603= 38 
Bom, L.R.= 1936 O.W.N 313=163 LC. 
673=A.LR 1936 P.C. 108 


BADRI 


BENGAL LOCAL SELFP-GOVERN.- 
MENT ACT III OF 1885). 


Sec. 9 (2)—Son living with father at 
reatlence of latter, if qualified for election as 
member of District Board. 


A son living with his father at a 
residence: balonging to the laiter is not 
qualified for election ag a member of the 
Di-trict Board, inasmneh as under Sec. 9 
(2) of the Bengal Looat Self-Government 
Act and r. 59 af the Klection rules, among 
persons living within a Union, only elactora 
ta tha Union Board are qualified for alection 
ag mambers of the District Board (Jack J). 


KASIRUDDIN TALUKDAR vs, MAFI- 
ZUDDIN AHMED, 


40 CW.N, 7532165 IC, 354=A,.LR, 
1936 Cal, 295 f 


Sec. 138A—Dispute as to quali- 
fications for membership of District Board, 
if within exclusive jurisdicton of District 
Magistrate — Suit for declaration of consti- 
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tution af District Board by reason of ele- 
ction of unqualified persons, tf lies in Civil 
Court, 

\ dispute as to the qualifications of a 
person for membership of the District 
Board isa dispute under the Rules framed 
undar tha Bengal Local Self-Governmant 
Act and ginco under r, 56 read with r, | (è). 
such a disputa is to be dealt with hy a 
District Magistrate whose deaision ja fimm, 
no suit lies in the Civil Court for a decliro- 
tion that the constitution of a District 
Board is illegal by reason of election thereto 
of certain persons who are not qualified for 
elections. (Jack J.) 

KASIRUDDIN TALUKDAR vs 
ZUDDIN AHMBD 


40 CW.N. 573=165 LC, 354=A,1LR. 
1936 Cal, 295 


MAFI- 


R. 67—Tileg il election of some mem- 
bers if invalidates whole election — Election 
of chairman ann vice-chairman, if vitiated 
on such ground. 


Even if one of the elected members of a 
District Board be found not to be duly 
qualified. that does not invalidate the whole 
election, and when the invalid election of 
certain members haa not in any way affec- 
ted the election cf the chairman and tha 
yiga- -ohairman, there is no foundation for a 
claim that the election of the latter should 
ba declared invalid. (Jack J.) 


KASIRUDDIN  TALUKDAR ts. 
ZUDDIN AHMED. 


40 C.W.N, 753=165 IC. 354=A.1LR 
1936 Cal, 265 


BENGAL MONEY LENDER'S ACT 
(VII OF 1933) 

Sec 3-—Applicability of the Section to 
suits, gudgments in which passed before 
Act came inio operation, 

Sec. 3 of the Bengal Monay Lender's 
Act does no: apply when a loan haa been 
incurral and the decision of the trial Conrt 
had been given hafnra the Bangal Manoy 


MAFI 


Lender's Act cama into oparation. (R. C. 
Mitra J.) 
INDRA CHANDRA BAG os, HIRALAL 


Roxa. 
40 C.W.N. 696 = 62 C.L J, 543- AR, 
1936 Cal, 127 


edal by Act IV of 1894. 


Bengal Money Lender's Act—(Contd.) 


Sec. 3—Scope of—presumpiion under 
the section, tf can ba rebutted by cre 
ditor. 

Under Sec. 3 of the Bengal Money- 


Lender's Act, a presumption arises when 
the rate of-interast exceeds 25 per cent per 
annum in the case of unesenred loans that 
the transanetion ia harsh, unoonscionable 
and suhslantially unfair—a presumption 
which may be rebutted by the oreditor by 
landing evidence on the point. It ia not 
the law that the Court cannot in any cir- 
cumatunees give a deoree for interest ab a 
tate exceeding 25 per cant per annum. (R. 
C. Mittra J.) 


INDRA OH. BAG vs. HIRA PAL RONG. 


40 C.W.N. 696 =62 CL-J, 545=A.1R, 
1936 Cal. 127 


Secs 3 & 4 — Provisions of the section, 
if appites to cases in which appeal pending 
at the time Act came into force. 


Seo 3 of tha Bengal Money-lenders’ 
Act does not apply to a soit which had 
been disposed of by trial Court, and in res- 
pect of which an appeal was pending at the 
time the Act came into force, Neither 
does Sve. 4 apply in such case, (D. N. Mittra 
€ Patterson JJ.) 


RADHARANI Dast vs, Ke erra MOHAN 
CHAKRABORTY, 
40 C.W.N, 409 


BENGAL MUNICIPAL ACE III OF 
1924). 


Sec. 30 (as amended by Act IV of 
1894)-~ Ronds over which public have a 
right of way, if vest in Municipality. 

Roads over which tha public have a 
right of way, if they are not private proper- 
ty, vest in the Municipality under Sec. 30 of 
theBeangat Municipal Act, 1884, as amen- 
There may be 
roads over which the public have right of 
way, and yet tha road gua road may still 
be private property ; but such a road can- 
net ba » road over which tha publio ix 
general have a right of way although it ba 
on private rent free lund. (Per Mukherjee 
Mitira & Patie?son Jd.) 

Roads over which the publie hava a 
right of way ina Munisipality vest in the 
Municipal Commissioners. Such roads onn- 
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nat ba private property gua roads. 
Jack S. K, Ghosh, JJ. 


NIROD CHANDRA MUKHARJEE vs. 
CHAIRMAN KAMARHATI NUNICEPALITY. 


40 C'W.N, 1070=63 AL,?}, 436=A,LR, 
1936 Cal. 506 = 164 1.C, 500 


(Per 


Secs. 118,120 & 121—Presentation 
of bill for tax and notice ef demand —Appli- 
cation for review during pendency whereof 
bills for other quarters at original rate pre- 
sented—Reduction of rate on review and 
single notice of demand for instalments due 
with copy bills at reduced rate Distress 
warrant within three months of such notice, 
af legal, when copy of bills presented beyond 
siz month from date when tax become due 
—Tender of tax under protest, if condition» 
al tender and if may be refused ~Single 
notice of demand together with a copy of 
bill for several instalments of tax due— 
Tender af tar of one quarter yllegaily 
refused —Distress warrant in respect of 
instalments, if enterely invalidat-d — Single 
notice of demand for several instalments, if 
legal. 

When during the pendeney of an appli- 
cation for review, billa nt tha original rate 
for the manisipl tax for other quarters 
are presented and on the vite being reduced 
on rayis, s natics of damynd in raspact of 
all the qrters dua together with “ copy 
bilis ” is ser%ad, mah bills being made out 
at the reduced rate, the Manictpaltiy, 


. on nonpayment Of the bills within 15 daya, 


acta within jurisdiction and within time 
in levying distress within three months 
from notice of Remand although the 
copy bills may hava been served more than 
six monthd after the tax for the raepective 
quar.ers became due. But when on sueh a 
notics being served, the assesses, within 


‘the time preacribsd, tendera the tax for 


ane quarter ander proteat but with no other 
condition, the tenders is valid and its refusal 
is illegal and apars from validity of 
vingle notice of demand for several guarters 
whioh is doubtful, such refusal invalidates 
the whole Warrant of Distress whieh may 
have bean issued in raspaot of all the instal- 
wants of tax due including that whieh was 
tendered. (Mukherjee È Jack JI.) 


Hengal Municipal Act—(Conzd,) 


BHAWANI PROSANNA LAHIRI vs. THE 
CHAIRMAN aF THE MuNIcIPAL CoM- 
MISSIONERS, RANGPUR MUNICIPALTY. 

40 C.W.N 977=A.).R. 1936 Cal, 542 


BEWGAL MUNICIPAL ACT (XV OF 
1932). 


Sec. 18 (t), cls (i) & (ii) — Provisions 
of the clanused, tf must be read conjunetively 
or disjunctively Local Government, if hos 
tndependent power under each clause— 
Number of appointed Commissioners in- 
creases under ol, 1 for proper representation 
of industries and, labours Government tf 
bound to direct preparation of special electo- 
rate role for non-industrial voters under cl. 
2 ar may direct election to be held from 
general electorates, 


Clausen (i) & ii) nf Sea. 18 (1) of the 
Bengal Municipal Act are to be read not 
eonjuustively, but disjunetively. The Loen] 
Government has independent option atta- 
ching to each elansa so that npon taking 
actin: under the first, it is not bound to 
take action under the second. Accordingly 
even after tha Govt. has taken action in the 
in the first of the two wars indicated in el, 
(i) and inerersed the namber of appointed 
cominisionars for the proper representation 
of industries and lahaur, it is cot hound to 
direct the preparation of a special electoral 
rala far non industrin) vaters under ch. (ii) 
and may leave the elected commissioners 
to he returned from general electoratan, 
composed of both industrial and non- 
industrial voters. {Mukherjee A C. J. & 
S. K. Ghosh. J.) 

APARNA PROSAD CHUNDER vs CHAIR- 
MAN OF GARULIA MUNICIPALITY. 

40 C.W.%. S33¢AS.R 1936 Cal. 123 
=161 1,C. 749 (2) 
e 

Sec. 23 (2) (iii)— Occupier of holding 
if required to carry on trade or profession 
for 12 months before the election. 

Tha Occupier of a holding ia nob re- 
quired under Sec. 23 2) (iit) of the Bengal 
Municipal Act to garry on a trade or pro- 
fashion far a period of 12 months imma- 
diately preceeding the election within the 
limita of tha Municipality. The provision 
for carrying an trade or profession is not 
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governed by the conditions as to tho mini- 
mum period of 12 months, (5, K. Ghosh J.) 


BIRENDRA LAL CHOUDHURY vs, 
NAGENDRA NATH MUKHERJBR, 


62 C.L.J, 349= 163 I.C. 573 


Bec. 37—Dist. Judge hearing election 
petition if a persona designata. 

The District Judga hearing an election 
petition under Sec. 37 of the Bengal Muni- 
cipal Aot is nota persona designata but the 
on of the District Judge. (R.C. Mitter 

PRANL BHUSAN SEN vs, SANTI KUMAR 
MAITRA. 

63 Cal. 487=40 C.W.N. 124= 165 I.C. 
537 


Sec. 37—Ezception taken to nomina- 
tion paper during serutiny—same objection, 
if can be taken in election petition. 


A ground of objaction taken at the time 
af the scrutiny of the nomination papers, if 
repelled, can be urged in an elaction pati- 
tion under Seo. 37 of the Bengal Municipal 
Act. (B. 6. Mitter J.) R 

PHANI BRUSAN SEN vs. SANAT KU- 
MAR MAITRA. 

SL 437240 C,W.N. 124=165 1,C, 
5. 


Sec, 37—Puolicatton of result of elec- 
tion in Oalcutta Gazette, if prevents pro- 
ceedings for selling aside election to be 
tiken or continued. 

Tne publication of the names of persons 
alacted as Municipal Commissioners in the 
Culoutta Gazette does not prevent proceed- 
inge for setting aside the election being 
taken or continued before ths District 
Judie, (8, CO. Mitter J.) 

PHANI BHUSAN SEN vs. 
MAR MAITRA, 


63 Cal. 487 249 C.W.N. 124=163 LC, 
537 


SANAT KU- 


Sec 37 & cC. P. Cole. Sec, 114 & 
Or, 47 -Order passed by District Judge 
on election petition, if can be reviewed by 
him. 


5 


Bengal Municipal Act— (Contd) 


An order passed by the District Judge 
on an election petition is not appeals 
ble. But the District Jadge can review bis 
own Order passed on such an appleation on 
the grounds mentioned in Bec. 114 & Or. 
47, C. P, Oode. Such power of review is 
conferred’ on him by Rule 5 of the Btatu- 
tory Rules made by the Loeal Govt. 
under the Act. (R.C. Mitter J.) 


PHANI BHASAN SEN vs. BANAT KU- 
MAR MAITRA, 
63 Cal, 4987=40 C WN, 124= 165 LC. 
53 


Sec. 129 (b)—Question of "ownership" 
sf may be decided by the Municipal Com- 
missioner, 

Seo 129, Bengal Municipal Act, leaves 
the decision of the matter of deciding 
“ownership” to the Commissioners them- 
selvas and not the conrt. Where, there- 
fore, agricultural landa within 8 Munici- 
pality were held by ecoupancy raiyats who 
received no rent, on the contrary paid 
rent to the landlord, but the Municipal 
Commissioners decided that the owners of 
the ocoupaney right were to be considered 
aa “owners” within the Municipality, elg 
that the Commissioners wera within their 
rights in so deciding, such right having 
been given to them absolntely under Beo. 
129 (b), Bengal Municipal Act, (M. C. 
Ghosh J.) 

DHARNIKAR PARAH & Ors. vs, CHATR- 
MAN OF COMMISSIONERS OF TAMLUK 


MUNICIPALITY, 
ALR. 1936 Cal, 641 


Sec. 535—Section, if applies tosuit for 
injunction and damages in respect of mui- 
sance caused by defective hackney carriage 
stands, 

Sec. 535 of the Bengal Municipal Act 
does not npply to a anit for injunction and 
damages in respect of nuisance caused by 
defective hackuey carriage stand, ( R. C. 
Mitter J.j 


NIRMAL CH. SANYAL & ANR. vs. MUNI- 
CIPAL CCMMISSIONERS OF PABNA Town, 


40 C.W N. 1353=A.1R, 1936 Cal, 707 
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BENGAL PUTN e 
(VIII OF 19191 I REGULATION. 


Sec. 13—Snle of putni tenure hy putni- 
dar —transferee not registered in Zamindar 
Serister—efect of. 


A Zemindar is not bonnd to recognise 
the \ran-fares of + Putnidar nnder Sec. 13 
of the Bangal Patni Regulation until certain 
conditions are fulfilled, 


Until registration of the name of a pur- 
chaser of the Putni tennre is effected in a 
landiord’s Seristn, the transfer does not 
atfect the Zemindar's right, and in spite of 
the transfer the landlord may ignore the 
tranaferes ‘and may continue to hold tha 
recorded tenant responsible for the rent 
and other obligations imposed upon the 
tenure. 44 Cal. 1064 followed. (D, N, 
Mitter € Patterson JJ.) 


sae Cu. MONDAL vs. DoLGoBINDA 
s. 


63 C.L.J, 287 =40 C,W,N, 1037 2 A..LR. 
1936 Cal. 663 


Sec. 14—Proceedings by which Paint 
sale may he challanged. 


A Paint sale ean ba ehallongad by no 
other proceedings than a suit onder Sac, 14 of 
the Bengal Patni Regulation which must 
be a snit for setting aside the sale, brought 
in strieb aceardance with the procedure 
laid down in that seelion, A anit for a 
mere declaration that n patni gale is 
frandulent, collusive and not anforeibla 
against tha, patnidar is not maintenable, 
(Jack & Edgley JJ.) 

MAHAMMBD BADSHA MIA vs. KUMAR 
ARUN Cn. SINHA, 

40 CWN., 1233 


Sce. 14A—Sale, tf may be set aside 
when deposit falis short af amount required 
but zemindar consents to sale being set 
aside, 


There is an scopo for the application 
of the principle of waiver tn the requisites 
for setting aside a sale under Sre. 144 of 
the Bangsal Pulni Regalation. dAceordingly, 
avon assuming that of tha amounts raquired 
to ba pit in under Sec, 14A, deposit of a 
part with the Collector and tha payment 
of the balance tothe zamindar ont of court, 
is sufficiant complianaa with the section. 
whether there is a shortage in the deposit 


Bengal Putni Regulation—(Conid.) 


and the amount of tha shortage is not in 
fact paid to the zemindar the fact of the 
zamindar having no objection to tha sale 
being set aside, cannot entitle the Conrt to 
set aside the sale. Also the fact of tha 
Zemindar not opposing the setting aside 
of the sae does not constitute a waiver of 
dues, (BR. C. Mitter J, ) 
NANDA KUMAR PANDE vs, SOURENDRA 
NATA iGuase. 
40 C.W.N 792=A.1R,1936 Cal, 129 


Sec, 14A—Application for setting 
aside sale--cdeposit inadequate—Zamindar, 
if can waive it by giving consent. 


By a sala of a patni under the Patni 
Regulation, the auction purchaser nequives 
very valuable rights. Therefore where the 
deposit setting aside the sale is found to ha 
inadequate, tha Court cannot set aside the 
sala on a mere statement by the zamindar 
that he has ua objectian to the sale being 
aat aside. In anoh « ease there can be no 
scape for the application of the principle of 
waiver, (R. C. Miter J.) 

NANDA KUMAR PANDE vs. SOURENDRA 
NATA GHOSH. 
40 C.W.N 792=A,LR, 1936 Cal, 129 


BENGAL BEVZNUE FREE LANDS 
NON-3ADSHAHI GRANT. REGULA- 
TION (XIX OF 1793. 

Resumption proceedings — position of in- 
valid lakhiragdars. 

Sec 4-6—[t isctear from the provi- 
aiana of Sos. 4 ta 6 of Regulation XIX ni 
1798 & Seo. 3 of Regulation IL of 1819 that 
thera was no intention in resumption 
proceedings to dispossess the holders of in- 
valid lakhiraj, but rather to assess them to 
ravenue whera tha land exeeeded 100 
bighaa or to rent undar the proprietors of 
the ‘astate within whose houndaries they 
wara inaluded when the area was less than 
100 bighas, ( Pearson & Jack JJ.) 


JUGAL CHARAN MONPAL vs, Ral 


DEVENDRA NATH BALLAY BAHADUR. 
63 C L.J. 593 


BENGAL SURVEY ACT (V OF 1875. 


Sec, 40 — Decision of boundary disputes 
under ihe section —effect of. 
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When a dispute about the boundary 
between two mouzas is decided in favour af 
one party under Sec, 40, Bengal Survey 
Act, the decision operates as a civil court 
decree and stands good until it is set aside 
by a proper suit by the other party, 
Where no such suit is brought within 
twelva years from the date of decision, the 
title of the other party is extinguished, and 
the party in whose favour the decision 
under Sec. 40 was made, obtains an 
absolute title. ( M. OC. Ghosh J.) 


HUMAYUN RAJA CHAUDHURY vs. 
JYOTIRMOYEE DEBI, 


ALR, 1936 Cal, 452 


Sec 41—Order determining boundary 
line dispute—Sutt for confirmation of posses- 
ston - Plaintiff contending that he has bren 
tn possession fram before —Mainlainabtlity 
of the suit. 


Sec, 62 of the Bengal Survey Act is a 
bar to a suit by a plaintiff against whom 
an order determining the boundary dispute 
has been made under the Survey Aot, for 
confirmation of possession on the allegation 
that he has been incontintous possession 
from before the order, auch an order having 
under Sse. 41 the effect of a oivil court 
decree which is binding on the parties as 
regards the question of possession, It 
amonnt to determination of boundary 
according to actual possession within the 
meaning of the section. { Dhavle & 
Agarwalla JJ.) 


BHUPNARAIN SINGH vs. HIRADAL, 


17 PLT. 408=161 LC. 709=A.1R. 
1936 Pat. 185 


Sec, 41— Adoption of boundary line 
for record-of-rights of netghbouring Mouzas, 
if amounts to determination of boundary. 

The adoption of w boundary line given 
in the Racord-of-Rights of a neighbouring 
Mouza amounts to a determination of 
boundary eccerding to actual possession 
within the meaning of Sec. 41 of the 
ae Survey Act, (Dhavie € Agarwalla 


BHOPNARAIN SINGH vs, HIRALAL. 


ALR, 1936 Pat. 185=161 L.C. 709=17 
P.L T. 405 


Bengal Survey Act—(Conid.) 


Secs. 41 & 62—0rder determining 
boundary line dispute -sutt for confirmation 
of possession on allegation that plaintiff’ has 
been in possession from before order, tf 
barred. 

Sec. 62, Bengal Survey Act, isa bar to 
a amit by plaintiff against whom an order 
determining boundary dispute has been 
made under tha Survey Act, for confirmna- 
tion of possession on the allegation that he 
has been in continuous possession from 
before the order, such an order having 
under Sec, 41 of that JAot, the effect of a 
civil court deores, which is binding on the 
parties, as regards the question of posses- 
aion, (Dhavie & Agarwalla JJ.) 


BHUPNARAIN SINGH vs, HIRALAL. 


A.LR, 1936 Pat. 185=161_1.C, 709=17 
P.L.T, 405 


Sec. 62 -Entry in Record-of-Riyhts 
relating to boundary betwen mouzas— Sec- 
tion applicable, A 


An entry in the Record-of-Rights relat 
ing to the boundary between two Mouzas 
unlike many other entries ia governed by 
Ses. 62 of the Bengal Survey Act, 14 O. 
ja 356 followed, (Dhaule et Agarwalla 
JJ. 

BRUPNARAIN SINGH vs, HIRALAL, 


A.LR, 1936 Pat. 185=161 J.C, 709=17 
P.L T. 405 bed 
d 


BEGAL TENANCY ACT ‘VIII OF 1885 


Sec. 2(5)—" Holding" — definition of the 
term as amended by Act 1V of 1928, if 
retrospective in operation with deference to 
Sec. 30(5)—Tenancy existing prior to 
amendment consisting of some whole parcels 
and undivided shares of certain other par 
cels of land, 4f liable to enhancement of rent 
under Sec. 30 (b). 


The amendment of the definition “hold- 
ing’ in 1928, has no retrospective effect so 
aa to make a pre existing tenancy eonsiat- 
ing partly of some entire pareels of land 
and partly of aindivided shares in eertain 
other parcels, linble to enhancement of rent 
under Sec, 30{b) of the B. T. Act, sneh 
enhancement not being available under the 
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law as it stood before the amendment, 
Guho & Bartley JJ.) 


Sriport CHANDRA Dey vs. KAILASH 
CHANDRA JANA, 


40 C.W.N. 984 = ALR. 1936 Cal. 331 


Sec. 7=Permanent lease by Shebast 
without legal necessity— Rent, liable to be 
enhanced. 


The power of a Shebait of an idol to 
make an alisnation is a limited power, 
Ordinarily a Shebsit cannot grant a 
permanent lease at a fixed rant, hut he may 
do so in case of unavoidable necassity, 
Where, therefore, a permauent tease has 
bean granted by the Shabait of an idol 
without justifying necessity like the preser- 
vation of the property, the rent under the 
tenure is liable to enhancement under 
Sec, 7, B, T. Act. The Court oan, in auch 
R cage, consider the question as ta what 
should be the fair and equitable rent (M, 
0. Ghosh. JJ) 


Hrisnikesn Roy vs. Upenpra Narr 
MONDAL. 


A.LR, 1938 Cat, 432 


Rec 12 —Ekrarnama by tenant relin- 
gutshing interest in Juvour of another—no 
valuable cansideraiton--validity of the 
Hkrarnam?, | 


An ekrarnama yecited that the execu- 
tant thereof without any compnislon ‘or 
duress disclaimed and ralinguished his own 
mokarari title in respect of his share in the 
tenure, in favour of another, and that the 
latter was from that data the owner of bhe 
entire mokarari tonure. No valuable oon- 
sideration was mentioned in the dead. 
Held that the dead could be construed as 
a deed of gift, and the transferee was liable 
for tha rent of the tenure, even though 
the landlord’s fea required to be paid under 
Sse. 12 of the Aot was not paid. {Fazi Ali 
& Luby JJ) 


AJODHYA PROSAD SINGH vs. AMIN- 
uppin AHMED, 


17 P,L.T. 1502159 LC, 722=A.ER, 
1935 Pat. 481 


Bengal Tenancy Act—(C ond.) 


Sec, 18 (2) .¢ 3--Provisions of Sec. 
23, if affected by See. 18(2), 

Sec, 28, B. T, Act, haa no application 
to tenants holding at a fixed rate of rent, 
and the amended Aot has made no altera- 
tion in this respect, Ot (29) of See, 18 has 
no application to Sec. 23, (Jack J.) 


Sis CHANDRA SARKAR vs, PANCHA- 


NAN KOLEY. 
64 CL}. 71 


Sec. 22—Purchase of holding by co- 
sharer landlord—consent of olher co-sharers 
obtained, 


A purchase by the eo-sharer landlord of 
a holding, of one of tha tenant's interest 
with the cossent of the other ao-sharers 
would place the purchaser co-sharer land- 
lord in the position provided for by Bec. 22. 
B. T. Aot. (Wort J) 


NAGA Rat vs, BUCHi Ras. 
A.LR, 1936 Pat, 265= 162 1.C. 875 


Sec. 22(2)—Joint holding —co-sharer 
landlord purchasing raiyati lands — such 
land allotted to him on partition—rights of 
co-proprietors. 

Under Seo, 22 of. (2), Bangal Tenancy 
Act, a co-sharer purchasing land in rent 
execution is entitled, even after he has 
csaved to be a co-proprietor by reason of & 
partition, to hold the raiyati lands purchased 
by him subject to the payment of rent as 
provided in Sec, 22(2) of the Act. What 
ia really available for partition in such 
ciroumstancea is not the land itself, but 
the rent that would have been paid for the 
land by the oocapancy raiyats whose place 
is taken by the purchasing co: proprietor with 
the result that he becomes liable until 
partition to pay a proportionate share of 
the rent to the eo-proprietor or co-pro- 
pristore. These rents would be taken into 
necount in the partition, hut not the land 
purchased by the co-proprietor. 6 P. L, T. 
750 & 7 P.L, T, 87 discussed; 7 P. L, T. 
170, 2 P. L. T, 163 & 3 P, L. T, 13 
followed, {Courtney Terrell C. J. £ 
Dhaula J.) 

DHANESHWAR KUER vs, CHANDRA- 
DHARI SINGH. 


17 P.L,T, 972 AJR. 1936 Pat. 317= 
182 I.C, 820 
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Sec. 23--Sec. 23. if applicable where 
there is no evidence of breach of contract. 


Sec. 23. B, T, Act, has no application 
toa casa in which thera is no evidence that 
there bag been any breach of a contract 
between the landlord and the tenant under 
the terms of which the laiter is liable to be 
ejected, (Jack. J.) 

Sam CHANDRA Sarkar vs. Pan- 
CHANAN KOLEY. 


64 C.L.J, 71 


Secs. 234 87 — Transfer of non-trans- 
ferable holding together with a sub-lease back 
from a transferee, if amounts to a transfer 
of whole interest in holding entitling land- 
lord to re-enter, 


When a non-transferable oceupaney 
ryot holding is transferred on the footing 
that an under-lease will be given to the 
transferor, the transaction is to be treated 
as a transfer of a part of the interest in the 
holding, and the landlord is not entitled ta 
re-enter in the absence of abandonment 
within the meaning of Section 87 of the 
B, T. Aot or rapudiation of the tenancy, 
36 ©. W.N, 478 followed. (Nasim Ali 
J) o ; 

SASTRI CHARAN 
DRA LAL SINGH. 


40 C.W N. 158=162 LC 250=ALR, 
1936 Cal. 168 


RANIK Us. MANIN- 


Sec. 26C.—Transfer fee---Landlord 
who has caused holding to be sold in 
execution of rent decree, if entitled to 
recover transfer-fee from prior transferee 
* fram tenant. 

A landlord who has cansed an oceupancy 
holding ta ba sold in exeeution of a rent 
decrea, ig not, for that reason debarrod 
from recovering transfer fae from a prior 
teansferaa from the tenant, such fee not 
being a price of recognition under the 
aw .Rangal Tenancy Act, (R. O. Mitter. 
J. 


SHARFUDDIN AHMED vs. MAHARAJA 
JAGADISH NATH RAY, 


63 Cal 907=40 C W.N, 502=63 C.L.J. 
255=165 LC. 4262 AIR. 1936 Cal, 
304 


Bongal Tenancy Aot—(Gonfd.) 


Sec, 26C—Transfer of occupancy hold- 
ing, tf complete against the lardlord on 
receipt of notice of transfer or on registra- 
tion of conveyunce, 


Tha title in an occupancy holding passes 
from a transferor to the transferee as soon 
as the conveyance is registered, with affect 
from the date of conveyance, and the 
tranafer is complete even against the land- 
lord, terminating his relationship with the 
transferor, although he may not receiva tle 
notica of transfer and his fees till a subse- 
quent date, (R. ©. Mitter, J.) 


MAHARAJA BAHADUR SINGH vs, NARI 
MOLLANI. 


63 Cal. 1117=40 C.W,N, 6883=A.LR. 
1936 Cai, 279=165 I.C, 17 


Secs. 26 C & 26 E—Co-sharer land- 
lords left out in application for pre-emption, 
if must be added within 2 months of service 
of notice under Sec, 26 C or 26 E, on co- 
Sharer applying for pre-emption. 

It ia not required that co-sharer land- 
lords who were left out in the application 
for pre-emption must be added within two 
months of the date of the service of the 
notice under Sees, 26 C or 26 B on the 
co-sharer landlord who had filed an appli- 
cation for pre-emption. (R C. Mitter J.) 


GAJENDRA NATH MONDAL vs. KUNJA 
BEHARI MISTRI & ORB, 


40 C.W.N, 506-A.LR, 1938 Cal, 388 


Seca, 26C & 26 J—Landlord's fee 
by whom to ba paid— Liability to pay such 
Jee, if dependent on transfer passing title- 
Purchaser from tenant during attachment 
in execution of rent decree, if liable to pay 
landlord's fee when holding sold in execu- 
tion. 


Under Sec. 26 O read with See. 26 
JO), it is the purchaser who has ta pay the 
transfer fee and his liability arises as anon 
as, on tha transfer being acsepted, the 
instrument ia presented for registration, 
irrespective of whether the transfer passes 
title or not. Consequently. a transferee 
who purchases*an occupaney holding from 
the tenant during the subsistence of an 
attachment in execution of a rent decree, 
is linble all the same to pay transfer fee, 
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although the purchase passes no title to 
him against the landlord. (R. O. Mitter 
J.) 


SHARFUDDIN AHMED vs. MAHARAJA. 


JAGADISH NATE RAY & ANR, 


63 Cal, 900=40 C.W.N, 502% 165 IC, 
“corte C,LJ. 255=A.1R, 1936 Cal, 
4 


_ Secs, 26 E (1) & 3—Time for deposit- 
ing landlord's fee—fatiure to deposit the 
same within the time ired—effect of. 


Under Sec, 26 (a) (3), the Court must 
fix tha time within which tha landlord's 
transfer fea should be depnsited by tho 
auotion-purchaser, If within that time the 
faa is not paid the Court must first make 
an order for forfeiture of tha purchase 
money ever though the auction purchaser 
be the deoree-holder himself, unlese it 
decides for reasons to he given not to make 
such an order. Only thereafter the Court 
ean direct the resale if the dneree-holder 
RO desires, such resale to be not in fresh 
execution proceedings but in the rame 
proceedings under Sec, 26 (e) (3), (Guho 
& Lodge JJ.) 


DURGA Cr. Das & ANR vs CHAIRMAN 
OF THE LABANGA SAMAAAYA SAWITY, 


40 C.W.N. 143=162 LC, 135=62 C, 
LJ, 372=A,LR, 1936 Cal, 172 


e 
Sec. 26° F— Rishi of co-sharer land- 
lords to maintain independent applications 
under the section. 


Co-sharer landlorda have indapandent 
right to maka independent applications 
under Sec, 26F, Sub-S<c. (1) of the B T, 
Act. They are not bound to exercise thoir 
rights undar that section only by bacoming 
co-applicants in- an applications filed by 
their co-sharers. (R.C, Mitter J.) 


MURTI DEBI vs MANORAMA DEBI. 


40 C,W.N. 1211=63 C.LJ, 566=A,LR. 


1936 Cal, 490 


Sec, 26F— Right of co-sharer land- 
lord to withdraw his application for pre- 
emplion where other co-sharers have joined 
in that application. 


Bengal Tenancy Act.—(Conid,) 


When a co-sharer landlord has filed an 
application under Seo. 26F, B, T., Act, and 
some other on-sharers have joined in that 
application as co-applicants, the original 
applicant cannot withdraw hia application 
without the consent of his co-applioants. 
(R. C. Mitter J.) 


MUKTI DEVI vs, MANORAMA DEVI, 


40 C.W.N, 1211 =63 C.L J, 566 :ALR. 
1936 Ca!. 490 


Sec. 26F -—Original applicant for pre- 
emntion becoming co-appl:cants in applica- 
tion by another co-sharer — latter application 
dismissed for defect of parties — former 
application, if maintenalle by original 
applicant along with oo-applicanis. 

When an original applicant for pra- 
amption bacomes a co-upplicant in another 
application for pre-amption filed by some 
ather oo-sharer Itndlords but that appii- 
cation is dismissal for defect of parties, 
he ean still maintain his own application 
along with his co-anplicants. (B.C. Mitter 
J.) 

MUKTI DEBI vs MANORAMA DEVI. 

40 CWN. 1211-6863 C.L.J.568=A]R, 
1936 Cal, 490 A 


Sec. 26F —Benamdar made a purty im 
application under the section—Ttight of 
reat owners to be added as party. 


Where the denamdar of the real oo- 
shaver landlord ia made n party to an 
application und w Sec. 26F at the lime of 
filing such npplieitian, the real co-sharar 
can ha added ai ao-npplieants in such 
application. (R. C. Mitter J.) 


Mort: DEVI vs. MANORAMA DEVI. 


40 C,W.N 1211=63 C.LJ. 566- A.LR. 
1936 Cal. 490 


Sec. 26F— Application for pre-emption 
and deposit of money -application dis- 
missed for Qefault—money deposited 
fraudulently withdrawn by a decree-holder 
against landlords—application for pre- 
emplion restored —applicant, if can he 
directed to make fresh deposit. 


An application for pré-emption under 
Seo. 268, B. T. Act, together with the 
necessary deposit was made by a co-sharer 
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landlord. That application was dismissed 
for default, Thereafter a deoree-holder 
against the applicant fraudulently and 
callusively attached the money deposited in 
Court and withdrew the same in exeention 
of hia decree. Later, the applicant for 
pre-emption obtained an order for restora- 
tion of his appiication for pre-emption 
which had been dismissed for default, and 
on hag petition tha executing Court directed 
the decree-holder who had fraudulently 
withdrawn the money depnsited in Court 
to refund the same. On his failing to do 90 
within the time grarited, the Court hearing 
the application for pre-emption which was 
prosided over by the same officer as the 
excuting Court directed the applicant for 
preemption to make a fresh deposit of 
money required hy See. 26F B. T. Act, and 
on his failure to do so, dismissed the appli- 
cation for pre-amption, 


Held, that Sec. 26F. B. T, Act, contem- 
plated two distinob orders. first, an order 
for preemption if the applicants are 
entitled to ib, and second, an order for 
payment of cartain money to the purchasera 
tu which be may bs entitle], although the 
second order is dependant on the first, 
The money required to ba deposited by 
Sec. 26F. B, T, Act, having been depogited 
when the application for pre-emption was 
originally filed, the reqnirementa of the 
statute were satisfied and the application 
for pra-omption could not be dismissed as 
defective but ought to have been considered 
on tha merita. (R.C, Mitter J.) ` 


RARHAL DAS Sow vs. BARALA BALA 
HALDAR & ORS. 


40 C.W.N. 1182=62 C.LJ. 119 


Sec 26F - Applicants under Sec, 26F 
co-sharer landlords of three holdings — 
under Estate Partition Act two holdings 
and part of the third given to one, remain- 
mg part of that third to the two others 
sust for rent for those two holdings purchased 
in execution -—whether the other co-sharer 
entitled to pre-emption. 

The applicant and tha twa opposite 
partias were co-aharer Inndlords in respect 
of three holdings. Under tha Fatnto parti- 
tion Act, two of those holdings wera allotted 
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axctusively to the allotment ef the peti- 
tioner, and partly to the opposite parties, 
The cpposite parties jinatituted suit for 


reut for these thre holdings for a period 


anterior to the partition, obtained decrees, 
and in execution thereof purchased the 
holdings. The applicant applied for pre- 
amption, Held, that the application could 
not ha resisted, (R.C. Mitter J.) 


RAM HASHI GHOSH vs. MAHENDRA 
Natit SINGHA. 
ALR, 1936 Cal, 223 = 162 LC, 564 


Sec. 26(F} (1) & (4)—Deposit if 
musi necessarily accompany applicatson— 
lime for making deposit if may be extended. 


Whether application for pre-emptior 
be an original application under Sec. 26F 
(1), B. T. Act or an application te be joined 
as a 00-applicant under Seo. 26F (4) of 
the Act, the deposit to be made, altbough 
it need not necessarily be made along with 
the application, must be made within the 
time limits imposed by tha statute for 
making the application, In neifher case 
ean the Court extend the time, bat if in the 
latter care, service of notice of the appli- 
cation under Sec. 26 F (1) be delayed by 
the applicant. his application wifl be 
thrown ont, whereas if be delayed beyond 
one month by reason of the fault of the 
Court or its officers, the Court will be 
bound to relieve the othep oo-sharers 
against the prejudice caused, (R. C. Mitter 

SACHINDRA NATH CHAKRAVARTI vs. 
TKAILOKUA NATH CHAKRAVARTI & ANR, 


40 CWN, 1023=AIR 1936 Cal 
576 


Secs. 26F(1) (5) (6) & (8)— Application 
fos pre-empiton by landlord on occupancy 
tenant selling his share—Sutt for pre- 
emption by anothes co-sharer by inheritance 
decreet -- Application for pre-empiton, if 
liable to be dismissed, 

An application far pre-emption under 
Sec. 26F, BIT. Act was flud by a landlord 
in respest of cartain shares in an oceupancy 
holding sold by the tenant. Pending tha 
disposal of the application, another co- 
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shearer of the transferors who had become 
aoo-sharer by inheritance under Mabo- 
medan Law, filed a suit for pre-emption to 
enforea the right under the Mahomedan 
Law, end obtained a deorse. Held, that 
the landlord’s application for pre-emption 
was lable to ba dismissed aa there waa no 
right, title or interest left in the vendeoa, 
and as there could be no order for pre- 
emption against tbe ao-sharer who had 
obtained the decree by reason of Seo, 26F 
(1), (R. C. Metter. J. 


NALINAKSHA DYTT vs 
JALIL. 


Kazi ABDUL 


AIR. 1936 Cal. 398 


Sec. 26 F (1) & Ala) -Defective 
application tinder Sec. 26F' (1) È if justifies 
extension of time under Sub-Sec. $'a). 


If the application under See, 26F (1), 
B. T. Act, does not comply wlth Ses. 188, 
and is not put in order within limitation, 
the Court connot for that reason extend 
the time for the deposit by na vo-xpplicant 
Sub-Bee. 4 (b) beyond the periods of time 
laid dowr in Sub-Ses. 4{n). (R. C. Mitter J.) 

SACHINDRA NATH OLAKRAVARTI vs. 
TRAILOKHIA NATH CHAKRAVARSI & ANR, 


40 C’W.N, 1023= AIR, 1938 Cal. 576 


Sec. 26 F (1) & 4 a) —Time under the 
sectim if runs from services of notice of 
applicatio®. 

The one month allowed under the 
secand alternative in See. 26F (+) (x) of the 
B. T. Act is to be enlentated fram the date 
of the application under 26 F (1) and not 
from the date of tha service of the notice 
thereof. (R. C. Mitter J.) 


SACHINDRA NAH CHAKRAVARTY V3. 
TRAILOKHYA Nari CHAKRAVARTY & 


ANR, 
40 C.W.N. 1023=A,LR, 1938 Cal, 576 


Sec. 26F(1) & 26F. 4) (a) —Co-sharer 
landlord not served with notice of transfer 
applying to become co-applicant tm another 
go sharer's application io preempt -suek 
application, if to be treated &s application 
under Sec, 26F:1)—Other co-sharers, if 
entitled to make application to he made 
ec-applicants within a month of second 


Bongal Tenancy Act—(Conid,) 


application, although they they did not 
apply on the first co-sharer’s applicalion 
and although beyond a month of that 
opplication. 


If a co-sharer landlord, B, was not 
served with the notice of transfer, bis 
application to become a co-appticant in the 
application for pre-emption made hy 
another eo-sharer landlord, A, who had 
bean served with such a notice, is to he 
considered as an application for pre- 
amption under Sub-reo. (1) of Sec. 26F; 
and ag soon as Auch nn application ia made, 
tha remaining co-sharer landlorda, ©, & D, 
would have right te” become co-applicants, 
if they make an application for being mada 
ao within one month of Bs application for 
pre-emption, although they ask for pre- 
emption bayond a month of A's application 
and beyond two months of the service ef 
notice of transfer on themselves. (R, C. 
Mitter J) 


GADHADHAR $,REHEL vs. Gopan Cu. 
Yas, 


63 Cal. 1079=40 C,W.N, 880- A.LR 
.1936 Cal, 343 


Sec: 26F (1) & (4) (a)—Notice of 
apptication to preempt not served on ather 
co sharers in due time through Court's fault 
—Court, tf hax inherent power to relieve 
such Co-sharers against time limit fer 
application to be co applicants, 

Whon by raason of default or mistake 
af the Oourt, notice of an application for 
pre-emption by a engharer landlord has 
bean served on another co-sharer within a 
month, the Coart has inherent power to 
reliava the latter againat the time limi3 for 
making an application for being made a 
co-applicant. iR. C Mitter J.) 

MAHARAJ BAHADUR SINGH vs, NARI 
MOLLANI, 


40 C.W.N, 683=A.,R, 1936 Cal, 279 
63 Cal. 1117-2165 I.C. 17 


Sec. 26 F (4) (a)-Court, if may 
extend time for making depostt. 

The Court has no power to extend the 
time for making the deposit by a en- 
applicant beyond tha period of time 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


81 CIVIL DECISIONS Bo 


Bengal Tenancy Aot—((Contd,) 
mentioned in Seo. 26 F {!) (a). 
Mitter J.) 
SACHINDRA Nata CHAKRAVARTY 4s, 
TRAILOKHYA Nata ÛHAKRAVARTY & Ora, 
40 C,W.N, 1023==A.1R. 1936 Cal, 
576 


(R. C. 


Secs. 26F & 188—No guardian ad- 
litem appointed of minny apposite party in 
application under tha section and order for 
preemption passed-—application, tf bad 
as hit by Sec, 188—proper procedure in 
such cases, 


_ Where there is a ‘minor opposite party 
in nn application under Sc. SAF, B. T, Aot, 
hut no guardian-ad-litem is appointed and 
an order for pre-emption is made, the 
application itself is not bad as being hit 
by Sac. 188 of the Act, but the proceedings 
and the order passed subsequent to the 
filing of tha application are irregular. And 
tha proper procedure is to set aside the 
order ani remit the case in owtar that tha 
prosaadings may bi econ'inued alter 
appointing a proper guardian, of the minor, 
In ramitting sneh a cases, where the time 
allowed for becoming a co applicant has 
expived, the Court cah direct the applica. 
tion to be entertained, where it is made by 
the guardian appointed, promptly, t.e., ag 
soon as he has aasainad his office as guar- 
dian of tha minor. - R. C. Mitter J.) 


MUKTI DEVI vs, MONOROMA Dry. 


40 C.W.N, 121=63 C,L.J. 566=A.1,7, 
1936 Cal 490 


Secs. 26F & 188—Application for 
pre-emption by one co-sharer landlord, when 
matntenadle. 


Se. 188, B, T, Act governs Seo. 26F of 
iha Act and contemplates that an applica« 
tion for pre-emption under Sec. 36F' (1) 
shall ordinarily be made by the whole body 
of co-sharer landlords acting together. One 
or more co-sharers, not being the whole 
boly of oo-sharer landlords, miy however 
maka an application under Ss0. 2531), 
provided thaé two conditions are fulfilled, 
viz, (1) that nlt ths other co-sharer land- 
lords are made parties defendants to the 
proceedings; and (2) that all the other 


6 
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co-sharer landlords are given an opportunity 
of joining in the proceedings as co-appli- 
canta, If these conditions nra not falfilled, 
auch co-sharers are not entitled to pre-empt 
under Sec 26F. ‘Lodge J.) 


MAHAMMAD GARIR HOSSAIN MIYA vs, 
HALIMANÈSSA BIBI. ' 


63 Cal, 102= 162 I C, 255= A,i,.R. 1936 
Cal, 231 


Secs. 26F, 4(a) & 4(b) & Sec. 188-- 
Application fer preemption by some co- 
sharer landlords—Further application to 
«dd some co-sharers as parties Limitation, 


Whi re some only of the co aharer land- 
lords apply for pre-stiption, an appliention 
hy them to ada some co sharers as parties 
is barved unless made within the two limits 
of time mentioned in Sec. 26F, 4'n) that is 
two months of the service of notice under 
Sas. 2°C or 26% on the co-sharers sought to 
ba added ( if there was service ), or one 
manth of the application for pre-emption, 
whichever is later. (R. G. Mitter, J.) 


GAJENDRA NATH MANDAL os. KUNIA- 
BEHARI MISTRI. 
40 C W.N. 506- A.L.R 1936 Cal. 388 


Sec. 26J—Section if constitutes a bar 
ło a suit for landlord's fee —Proper proce- 
dure when suit fled, 


Sac. 267 of the Bongal Tenancy Act does 
not bar a suit for recovery of pypper land- 
lord's faas in s case coming under the sec: 
tion. The proper procedure when a anit is 
filed. is, however, to trent itag an applica- 
tion under Sea, 26J, (Jack J,} 


ANANDA PROSAD GHOSE vs, RANEN- 
DRA LAL CHOWDHURY. 


40 CWN 856=162 LC, 715- AR, 
1936 Cal, 342 


Sic. 26J--Proper compensation under 
the section, 


Tha proper compensation to be awarded 
tn the landlord under Snb Sec. (2) of Sec, 
263 must, subject to the statutory maximum 
depend on tha ecircumstances of each ease 
and it may¢in a cise be a nominal one as 
whers the statement ns to the character of 
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the tenancy in the instrament of tranafer is: 


supported by some judicial opinion, (R, 0, 


Mitter J.) 
SHEIKH ARJEDALI vs, SM. SORBASONA 


Dass. 
40 C.W.N, 1279 


Sec, 26J --Transfer, if must be transfer 
in fact. 


In order to attract tha provision of Sac. 
26J, B. T. Act, there mast bea transfer in 


fact, that is offer and acceptance, (R. C. 
Mitter J.} 
SARFUDDIN AHMED 23, MAHARAJ 


JAGADISH NATH Ray. 


40 C.W.N, 502=62 Cal 900=165 LC. 
Prei C.LJ. 3552 A,LR. 1936 Cal. 


Sec. 26 J—Suit for recovery of land- 
lord's fees, if barred. 


The provisions of See. 267 of the B. T. 
Act do not bar a suit by a landlord for 
racovary of landlord's fees, Where euch n 
suit is filed, the proper enorse for the Court 
to adopt ia to treat the matter ag an appli- 
cation under Suc, 263. 37 0. W. N. 917, 36 
C. W. N. 847, distinguished. (Jack J.) 


ANANDA PROSAD GHOSE vs. RANEN- 
LAL CHOUDHURI. 


40 C.W.N, 886=A,1.R, 1936 Cal. 342 = 
1651 C. 715 


Secs. 26) &11 1— Application under 
Sec. 26J, if one for determining status of 
tenant— Court's power to stay applicatian 
under Sec. 111 in such a case, 


A suit or proceeding can bo stayed under 
Sec, 111 B. T. Act. only if the suit or the 
application is filed for tha determination of 
the status of any tenant The prayer in an 
application under Sec. 26J is not for the 
determination of the status of a tenant but 
for tha recovery of a sum of money, al- 
though the question of status may have to 
ba gone into. Accordingly, the Court can 
have no power to stay the application, ander 
Seo. 111. (R.C. Mitter J.) 

MAHARAJ BAHADUR ° SINGH vs, 
BENODE BEHARI CHOUDHURI, 


63 C.L.5. 153=A.LR. 1936 Cal, 263= 
162 I.C. 814 


Bengal Tenancy Act--(Coxnid.) 


Secs. 26) & 158(c)—Application by 
landlord and order for payment of certain 
sum as iransfer fee— Revision 3f lies against 
order and to what extent, 

When an crder for the payment ofa 
certain sam of money as transfer fee is made 
on an application made jointly under Sees. 
267 & 158(e) of the B. T. Act, mm nppliea- 
tion for revision lies against such 
order subject to the condition that the 
finding aa to the character of the tenancy 
cannot be questioned. (R. O. Mitter J). 


SHARFUDDIN ABRMAD vs, MAHARAJA 
JAGADIHS NATH RAL * 
40 C.W.N. 502=63 Cal. 900= 165 IC. 
426=63 C.LJ, 955=A.LR. 1936 Cal, 
304 


Secs. 26(N) & 26(O)—As introduced 
by Bikar Tenancy Amendment Act, 1934— 
provisions of the sections, if retrospective in 
operation so as to affect iran fers in question 
in pending sutis. 

Sees, 26(N) & WHO), Bengal Tenaney Act 
introduced by the Bihar Tenancy Amend- 
ment Act, 1934. applies to all tranafers of 
aceupaney holdings such as are partionlar- 
ized therein, ineluding those which were in 
question in a pending snit at the date when 
the Amendmnnt Act came into force. (Str 
George Rankin} " 

K, ©. MUKHERJEE ts. 
RATAN KUANR & ORS, 

40 C.W N. 263+ 62 C.L.J. 419=70 M, 
L.J 105=17 P.1.T. 25=A.IR. 1936 
P.C, 49 


Mst. RAM- 


Secs. 29 & 52 (1) (a)—Jamabundi 
signed by tenant showing increase of rent for 
increase of area—sutt for rent at figure of 
such jamaband: on ground of increase of 
area—defence under Sec. 29, B. T. Act— 
jamabandt showing calculation of reni at 
settlement by basic rates for different classes 
of land and also payment by tenant at in- 
creased rate—proof required from tenant 
and from landlord. 


A jamabandi signed by the tenant show- 
ed an increase of rent in raypeat of the 
increased area of an agricultural tonanoy 
created by an oral lease, In e suit by the 
landlord claiming rent atthe figure men- 
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tioned in such a jamabandi on the: ground 
of inorcase of area. the jamaband: together 
with a previous jamabands on which it was 
based and other cironmatances showed that 


_ at the time of the settlement, the rent was 


exlenlatal by referanoa to certain - basic 
rates for different elasses of land and atso 
that the land was oarefally measured. It 
further appeared that the tenant had paid 
wi the increased rate for soms years. 
Heid, that the burden lay on the tennant, if 
he resisted the landlord's claim by invoking 
Sec, 29 of the B. T. Act to prove that the 
jama was held at a consolidated rent within 
Bpecifist houndarias ; and if he fnils therein 
it is still for the landlord to show that tho 
aren has actually increased since the settle- 
ment. (Hdgley J.) 


RADHARAMAN CHCWDHURI vs. PURNA 
CHANDRA MITTRA. 


40 C.W.N. 1330 


Sec, 30 (as amended by Act IV of 
1928)—Tenancy created before amendment 
~—Righi of landlord to sue for enhancement 
of rent. 


In the oase of a tenancy consisting 
entirely of undivided shares of parcels of 
lands or partly of entire pnreals of lands 
and, pavily of undivided shares in paroela 
oi lands, Sec 30, B. T. Act cannot be com- 
bined with the definition of “holding” as it 
obtains in the amended Act of 1928, so as to 
ziva the landlord the right to sus for en- 
hancement of rant in respect of the tenunoy 
created before tha Amending Act IV of 1928 
came into foroa. The amending Aob cannot 
ha given retrospective effect, (Guha £ 
Bartley JJ.) 

SRIPATI CH, Day & ORs. vs. KAILAS 
CH. JANA. 

40 C,W.N, S48— A.I.R. 1936 Cal, 333 


Secs. 30 (a) & 31 (a) —“Prevailing 
rate” meaning of. 

Tha word ‘prevailing rate’ used in Seo, 80 
(a) of the B. T. Act hasa definite meaning, 
It is not average rent. If a decided majority 
of tenants of the locality pay one parti- 
cular rate, that rate is to bo taken as the 
prevailing rate of the locality. It is not 
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necessary that the said majority must be 
paying absolutely the same rate; infinite- 
simal variat-ons are disregarded. In loca- 
lities whera there is net even this amount 
of uniformity but a standard has according 
to tha opinion of the local Government been 
set up, tht legislature bas by .section 31A 
given an artifieial definition of tha words 
' pravailing rate”, and the said definition 
cannot be legitimately invoked in places 
wheere the said seation has not been extend- 
ed by notificition by the local Government. 
(R. C. Mitter J.) 

Saror KUMAR 
SHEIK. 


BOsE vs. ALEK 


62 C.LJ, 342. 


Sec. 38—Suit for rent by landlord 
—Tenant, if entitled io raise plea for abate- 
ment of rent. 


The principle of See. 38, B. T. Act, ap- 
plies not only to suits instivnted by a tenant 
for abatement of rent. but also to a ples for 
abatement of rent taken by a tenant in a 
suit for rent by the landlord in which the 
tanant is a defendant. The tenant is entitled 
to raise sach a plea and what he has to 
show in order to be successful is permanent 
deterioration leading to failure ‘of outturn. 
14 P. L. T. 368 follawed. (Rowland, J.) 


LAL BEHARI SINGH vs. MAHABIR 
MAHTON. 
AIR. 1936 Pat, 414= 163 1.C, 525 


Sec 38 (1) (a)—Nature of deteriora- 
tion contemplated by the section. 


The word “permanent” in See. 38 (1) 
fa) B.T, Act. must be read with reference 
to the circumstances of the case. The 
deterioration referred to in the seotion 
must be such deterioration as would 
continue ta effeat from year to year unlera 
and until something is done to remedy it. 
The fact that it can he remedied by 
expenditure of capital and lahour well not 
prevent its being recorded for the purpose 
of See. 33 and similar provisions of Jaw 
as a permanent deterioration. (Rowland, J.} 


LaL BEHARI SINGH vs. MARABIR 
Manton & ORS. 


ALR. 1936 Pat, 415= 163 LC. 522 
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Sec, 48—Provistons of the new Sec- 
tion if retrospective in operation so as to 
entitle landlord of under-ryot to recover 
rent at contractual rate for period prior to 
commencement of amended law. 


“For a period prior to the coming into 
force of the new section 48 of the’B. T. Act, 
the landlord of an under-ryat ia not entitled 
to recayer rent at a rale in exess of what 
waa permitted by the old See, 49, although 
the suit may be brought after the new sec- 
tion bas come into force, (Nasim Als if 
Henderson JJ.) 


AHMED ARANDA & ANR. vs. BATA- 


RUDDIN SHAH & ANR. 


40 C.W.N, 5869=64 C.L.J. 1 


Secs. 48 C & 178(d)—Zyectment of 
under-ratyat on expiry of lease —lease exe- 
cuted before B. T. Amendment Act of 
1928. 


Under the second proviso, cl, ri) 2) to 
Sec. 48 C of the B. T. Act, an under raiyat 
ig protected from ejectment if he has been 
in }possession of the land for more than 
twalya years ; thia is so syen though hia 
possession as under raiyab may not baya 
extended over the whole pariod ; or fread 
with Sec. 178h} the lene under which he 
holds mig'it hava been exeentad hefore the 
B. T. Amendment Act of 1928 inserting 
tha new Sec. 48 ©, cama into operatien. 


(Jack J.) @ 


BISWAMBAR SHAKRAVARTI & ORS. vs. 
KALIBAS DHUPI. 


40 C W.N. 1275 


Sec. 48D —Decree under the section 
srregularly passed —executing court, if may 
refuse to execute it. 


When a decres for ajectment under Sec. 
48D, B. T. Aci, is pub into exesntion, the 
executing Court cannot go bahind the decree 
and refuse to executa the same on the 
ground that it had heen irregularly made, 
yiz, without first passing a preliminary 
order as required by snb-Sec. (3) of the 
section. (B.C. Mitter J.) > 

SUBAL CH. JANA vs. SURENDRA NATH 


BERA & ORS. 
40 C W.N. 1293 
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Sec, 50 —Tenané when entitled to pre- 
sumpilton under the section. 


In a suit for ejectment by the landlord, 
the defendant plended their status as ryots 
holding at fixed rate, but failed to prove 
uniiorm payment of rent within 20 years 
preceding the institution of the suit. The 
difference in rant was due however to abata- 
ment on account of diminution of area by 
aoquisition under the Land Acquisition Act, 
and not dne to any variation in the rent or 
rate of rent. Held, thet the tenant was 
entitled to the benefit of the presumption 
undar Sec. 50, B. T. Agt. (Nasim Als J.) 


RAJ NANDINI DEBI vs. BARUSAN CHAN- 
NRA BAR, 
A.LR. 1936 Cal. 234= 162 1.C. 8941) 


Sec. 50(2)— Tenani, if can have 4 
fixed rate tenancy combined with an area, 
the rent of which may be enhanced, 


The presumption under Seo, 50 (2), 
B. T. Act, can not prevail in a case where it 
ig admitted that tha area of the holding 
includes a portion which had been com- 
muted ta Nakdi at some time previons to 
the last fwents yeara but since the porma- 
nent settlement, and the tenant can not 
indentafy the plots for which the Sharahnun- 
iyan status waa claimed on the basis of 
payment of a fixed rate of rant for tha en- 
tire holding. Bat this would not imply 
that a tenant may not have a fixed rate 
tenaney combined with an area the rent of 
which may not be enhanoad from time to 
time in accordance, with law, (Dhavle J.) 


KAMESHWAR SINGH & ORS, vs. Hum 
Nata JHA & Ons. 
‘17 P.L.T, 747 


Sec. 50(2)—Presumption under the 
section, tf rebutted by only subsiantial 
variation. 

Tha prasumptian of fixity of rent arising 
under Sec, 50 3) of the B. T. Act, is robb- 
ted by proof of a real variation, however 
amall it may be. The amount of the varia- 
tian is an element in determining its reali- 
ty, bub a substantial variation ia not, in 
itself, essential, (R. C. Mitter J.) 


ARJAD AIA vs. SM. SCRASONA DASSI. 
40 C.W.N. 1279 =64 C,L.J, 51 
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Secs, 50 (2), 102 (b) & 115—Sec. 115 
i can prevent tenant from falling back on 
ec, 50. 


Sec. 115, B. T. Act, when it provided 
that the presamption under Sec. 56. shal! 
not apply to a tenancy after the particulars 
twentioned in Sea. 102 (b) of the Act have 
been recorded, does not mean that if the 
entry in the Record of Rights regarding the 
tenants’ Sharahmuatyn status in challengad 
they will not be at liberty to aupport that 
entry by falling back upon See. 50. The 
Record of rights carries a statutory presum- 
ption of correctness, and the tenant can 
always fall back on Soc. 50, in support of 
the entries. (Dhavle J.) 


KAMESWAR SINGH & ORS, vs, HEM 
NATE faa & ORs. 
17 P.L.T. 748 


Secs, 50(2), 1038, 104H & 115— 


Suit under Sec. 104H—Eniry in favour of 


tenant in Record of rights challenged —pre- 
sumption that the tenant can avail of, 


In « suit under Sec, 10A, B. T. Act, 
when the entry in the Record of Rights in 
favour of the tenants is challenged, it is 
open to them to support its correctness by 
proof including the presumption laid down 
in Sega, 50(2) & 103B’3) of the Act, There 
is nothing to preclude this being done in 
Sec, 115. 27 ©. W. N. 947 followed. 
(Dhaule J.) 


KaMESWAaR SINGH BAHADUR v3. 
BACHA KOERI 4 ORS. 


A.LR, 1936 Pat. 446 = 164 1,C, 98 


Secs. 50(2) & 106—Sui: claiming 
certain jamas to be maurasi alukarart— 
plaintif claiming benefit of presumption 
under Ser. 50(2)—defendant relying on 
collection papers—absence of entries relating 
to jamas in collection papers, if material, 


In a anit under Sec. 106 B. T. Aot, by 
an ocotpancy raiyat, claiming certain 
jamas to be mourasi mukarari, the ptaintilf 
claimed henefit of tha presumption under 
Sec. 50:9) of the Act, by reason of hia 
having been paying a uniform rent for over 
90 years before the institution of the suit, 
The defendant iIinilords in rebut- 
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ting the presumption relied upon their 
collection papers. Heid,that the callection 
papers were admissible in evidenca and 
were relevant to the question whether the 
jamas came into existence after the per- 
manent settlement. The absence of 
entries relating to the jamas in the 
collection papers was to ba” taken into 
consideration, but its evidentiary valine dop- 
ended upon other facts diselased in the casa. 


(Nasim Ali J.) 


ANANDA LAL CHAKRAVARTI & ORS. vs. 
NARAIAN CHANDRA BHATTACHARIJA & 
ORS. 


A.LR. 1936 Cal, 481 


Sec 52.— Enhancement of rent for in- 
crease of area—deduction of 10 per cent to 


“be made on drea found by settlement author» 


tites. 

When additional rent is to be imposed 
under Sec, 52 of the Bengal Tenaney Act for 
increase in area found on measurement 
mada hy the settlement authority as com- 
pared with the area originally settled by 
private survey, it is right that a deduction 
of 10 per cant should be made from the area 
of the settlement survey. (M, C. Ghosh J.) 


. JAYNUDDIN SHEIK & ORS, vs, 
Cu. Roy & ANR. 


RAMESH 


40 C.W.N 1022 


Sec, 52—Difference betweef the old sec- 
tion and the amended section. 


Apart from pottah and kabuliat in a case 
under Sao. 52 of B, T. Act. if the rent 
roll and counlerfoil receipts were produced, 
under the old sub-section the landlord had 
to prova tha practice of settling lands on 
measurement at the time when the area in 
excess was found out before institution of n 
the suit andwhen sash pratica was proved 
by him be got the presumption that the 
area had bean entered on measurement in 
his rent roll. Under the amended sub-See, 
the landlord has to prove the said practice 
prevalent at the time when the rent roll 
containing the areas of the holding was pre- 
pared and if he proves the practica he carriog 
the presumption further back, that is, to the 
data of the oreatian of the tenancy, that is 
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to say, the Court is to presume that the 
tenancy had baen created altar mensure- 
ment. (R. C. Mittra J.) 


7 oe Canning & DAND IMPROVE- 
ENT Co: LTD, vs, SARADA PR 
DALAL, i pa 


39 C W,N, 668= 62 Cl, |. 251 


Sec, 52 (1) (a)—Liabilit 
, m Ł 
to pay additional rent, how WI BS 


By Seo. 62, B. T. Act, the tenant is ial 

ja pay additional rent for all lands blo 
td measurement to be in excess of ths aren 
or Which rent hag been previously paid by 
him. Tho. words “area for which rent hud 
been previously, paid,” mean the area with 
teferanoe to which rent was assessed or ad- 
justed. In order to prove the area for which 
rent was being previously paid it is nob 
necessary for the plaintiff to prove the area 
of the tenaney at its inoaption, In order 
to det-rmine whather the landlord would be 
entitled to additional rent, the question 
whioh has to bs solvad is whether the ten- 
antin ocoupation of the land for which no 
rent bas been assessad and for wnich he ia 
bound to pay rent, If sincs the date of the 
last Asaassmant, ha his enerarched upon the 
adjoining waste of the landlord, he is liable 
for reat for tha land eneroichet, If he 
has nat éneroached upon the adjoining waste 
and is in qgoupation of thu sama area which 
he possessedgwhen the rent was last assessed 
he may be liable to pay the additional 
rent if it is proved that rent was nob 
assessed at a consolidated sum upon the 
entire area found in his possession, but upon 
@b assumed areu, or Upon an area determined 
hy measurement ag the aren in his posees- 
sion. (Nasim dli € Edyley, JJ.) 


GOPAL CH. CHANDA vs. O. K, Naa & 
Co, LTD, & ORS. 
AIR. 1936 Cal, 375 


Sec 52(6)—Scope of the section. 


Sub-sec, 6 of See. 52 of the B. T. Act. 
merely ona ta n rule of evidance and is ac- 
cordingly a rule of procedurs, and therefore 
that sub-section as amended applies to all 
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actions, pending or future, (R. C. Mitter 


Port Canning & LAND IMPROVE- 
MENT Uo, Trp. os, SARADA PROSAD 
DALAL ; 

39 CW.N, 668=62 C.L.J. 251-163 
LC. 745 


Sec, 70 - Order under the section, if a 
decree, 

An order under Sec. 70, B. T. Act is an 
order in a proceeding which dees not stavb 
with a plaint, but with an application on 
which conrt feas ave rob payable as for n 
plaint. Such an order therefore cannot be 
said tn be a decree, Furthermore, the 
fact that subesec. (5) of See. 70 diracts that 
anch an order shall be enforceable as n 
doorse indicates that the order has not, 
proprio vigore, tha fare: of a decces, (dgar- 
walla & Varma JJ.) 


RAME;sWAR PrRosap NARAIN SINGH 
vs. KUNJA BEHARI MANTO. 
17 P.L.T. 36=160 LC. 271)=ALR. 
1936 Pat, 125 


Sec. 73 (as amended), proviso— 
Scope of the section — section tf applies when 
transferee from some co-sharer undertakes 
to pay only their arrears, i 

The provisa to Sec. 73 of the Bengal 
Tenancy Act as amended deals with the 
oases where the liability to pay the entira 
arrears ef rent due on the holding has been 
taken ovar by the transferee. Where the 
transferee has not undertaken to pay the 
whole of the arrears due as when he isa 
transfevea from some of the co-sharer 
tenants and has only undertaken to pay the 
arrears due in respect of their shares, the 
proviso does not apply, and the transferee, 
the transferors aud the remaining co-sharera 
are all jointly and severally liable for the 
antira arrears, (R. O. Mitter J.) 


AMIRUL ISLAM vs, SARADA KUMAR 


Sen & Ors, 
4 6 CW.N, 148=1651C, 249 


Sec, 74 —014 Ksstibandi patta—instal- 
ment including small sum of moltana—rent 
shown as inclusive of moltang—moltana, 
if can be considered as abwab, 
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. The instalments in a kistbandi patta 
inolauded a smali sum as molana costs, 
The racord of rights however showed the 
amount of instalment inclusive of the 
moltana as the rent. Held, that under the 
circumstances, the small excess amount waa 
to- bẹ considered as part of the rent, and 
not as an abwab under Sec, 74, R. T. Act. 
(Mi C. Ghosh J.) 

SACHINDRA Kumar Roy ss. PURNA 


-Cu. Pat, 


AIR. 1936 Cal. 541 


Sees. 76(2)-& 77—Right to construct 
permanent dwelling house. tf extends to un 
recognised tran feree of nonatransferadle 
holding. 


The right to erect a dwelling house is m 
right belonging to tha tenant and to no 
other. It belongs to the tenant by virtue of 
his relationship to the landlord and not by 
virtwe of his rights of occupying the tand. 
An unrecognised transferee of a portion of 
n non-transferable holding does not stand 
to the landlord in the relationship of tenant, 
and as such, there is no justifieation for 
holding that the transferee has fhe same 
right as the tenant, (Lodge J.) 


Jocesh CHANDRA Tas vs. HEM 
CHANDRA GROSH. 


AIR, 1936 Cal. 232 = 162 I.C. 617 


Sec. 87 — Transfer of non-transferable 
holding, partly by private sale by raiyat, 
and partly in execution of d'oree against 
raiyat, $f constitutes abandonment —pur- 
chase by landlord of a part, if gives him 
right to entire hoiding as on abandon- 
meni.. 


The sale of an entira occupying held- 
ing, partly by private treaty by the 
raiyat himself, and partly in execution of 
a money decree against him  sonatitutes 
abandonment of the non-transferable hold- 
ing. But if the landlord purchases a part 
of the holding, he cannot enter on the 
entire holding on tha ground that the 
de has been abandoned. (R C. Mitter 
d. 

SAROJINU Roy vs. RAMESH Cy. Bis- 
WAS. 


62 Cal, 1110=40 C.W.N. 269= 165 LC. 
199=A.1R. 1936 Cal. 536 
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Sec. 87-—Occupation of a part of agri- 
cultural portion of holding by transferor 
of the same-underledse and payment of 
rent by transferee—adandonment or repti-. 
diation of tenancy if established. 

When the holder of a non-transferable 
ryoti holding transfers the holding but 
remaina in possession of a part of the same 
under a sub-lease by the transferee, whether 
auch part be the homestead or agricultural 
land, and the transferea has heen paying 
rent to the landlord in tha transferor’s name, 
thera is neither abandonment nor repudia- 
tion of the tenancy. (Nasim Ali J.) 

Sayrar CARAN BANIK vs, MANIN- 
pra LAL SINGH. 


40 C.W.N, 155= 162 LC. 250=A.1R. 
1936 Cal. 168 


Secs, 94 & 99—Power of District 
Judge to ramove common manager appointed 
by proprietors pursuant to notice under 
Sec. 94. 

Where a common manager ia appointed 
by the proprietors of an cetate themselves 
pursuant toa notice issued fo them under 
Seco. 94, B. T. Act, the District Judge haa 
no jurisdiction under Seo, 99 to remove 
such manager and restora “the estate 
to the proprietors, (Nasim Ali & Edgley 
JJ.) 

JUGENDRA NAta MUKHERJEE vs, 
Kurrish Roy Caowpuury & @rs. 


40°C,W.N, 1312 


Sec, 102 (dd)—Power of Settlement 
Officer to decide disputes between two neigh- 
bouring proprietors, 

Under the provisions of Sac, 102(dd), 
B. T. Aet, x Settlement Officer has autho- 
rity to decide a dispute between two 
neighbouring proprietors. (M, ©. Ghosh 
J. 


HUMAYAN RAJA CHOWDHURY & 
ANR. vs, JYOTIRMOYEE DEBI. 


A.I,R, 1936 Cal, 452 


Sec. 104H Scope of the sectim— 
powers conferred on the Civil Courts by the 
section. 
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Sec. 104 H, B. T, Act, contains a special 
provision of the law entitling the Civil 
Court tio interfera with the fair rente that 
the revenue anthorities ara to settle under 
Secs. 104 to 1043. It empowers any 
person aggrieved by an entry of a rent 
settled in the Settlement Rent Boll, sts. 
ta institute a suit in the Civil Court within 
SIK months from the final publication of tne 
Record of Rights, etc, on any of the 
grounds stated in Snb-sec. (3) and on no 
oihers, (Dhavle J.j 


KAMESHWAR SINGH & Ors. vs, HEM 
NATH JHA & ORS. 
17 P.L.T. 747 


Sec, 1043 - Progressive rent for a 
number of years till a maximum rent 
reached to remain in force for period of 
existing seitlement—on revision of settle- 
ment, rent, tf can be further enhanced. 


The plaintiff sued for a declaration that 
tha rent payable by him for tha raiyati hold- 
ing held by him was not liable to enhance- 
ment, aa according to the entry in the settle- 
meant record, thera was progressive rent for 
a certain number of years tilla maximum 
rent wa? fixed which was to he in force till 
the end of the existing settlement. There 
was no mention about the rent to be paid 
after tha period of that settlement. Held, 
that the rent was not fixed in perpetuity, 
and there could ha no bar to the rent being 
enhanced when there was the occasion for a 
a of s#tlement. (Guha € Khundkar 


MAHIM CH. Guna DEB BARMAN vws, 
SHORETARY OF STATE. 


AIR. 1936 Cal, 300 


Secs. 1044 & 111A—Area of tenancy 
and rent for the same settled by Revenue 
Oficer—maiter if may be re-opened by 
suit for declaration under Sec. IHA. 


Where the main reliefs prayed for, relates 
ta the question of area of the tenénev and to 
the question whether the rent payable by the 
tenant is liable to enhancement or nob, it is 
inoubment upon the plaintiff to proceed 
under Sac. 1013 if he wants to have the 
question of area decided and to have tha 
question of rant settled by Revenue Officers 
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reopened, and this cannot ba allowed to ba 
done by an indirect method of having a de- 
claration under Sec. 111A, B. T, Act. The 
Civil Court would not ba justifled in grant- 
ing a disoretionary relief by way of declara- 
tions, if the remedy hy way of consequential 
rolief is unquestionably barred, and which 
consequential relief is tha nitimnte object 
of the ratief prayed by way of simple Ae 
elaratious. (Guha € Khundkar JI) 


MAHIM Cy. GUHA DER BARMAN vs 
SECRETARY OF STATE. 


ALR, 1936 Cal. 330 


Sec. 105— Suit for assessment af rent 
of land recorded ns liable to rent -suit when 
barred. 


To order that the landlord's right to assess 
rant might ba barved, it is necessary thnt 
there must be an asgertion by the man in 
possession bò hold that land rent free, that 
the assartion must be made to the knowledge 
of the landlord, and that the assertion must 
ha made to the knowledge af the landlord 
beyond twelve years of the institution of the 
proceedings for ataeasment. 39 Cal. 453 4 
57 Gal. 796 relied on, (M.C. Ghosh & B.C. 


Mitter FJ.) 
ANANDA LAL CHAKRAVARTI vs, GIRIN- 
DRA CHATTERJEE, i 
ALR- 1936 Cal, 483 
Secs. 105 & 105A—Proceedings 


under Sec. 105— Raising issues under Sec. 
1056A—Proper court-fee on application— 
Appeal from decision of Revenue Officer 
— Proper court-fee on memorandum of 
appeal, 

In application under Sac. 105, B. T, Act, 
which also raise issues Under Sec, 106A, na 
algo memoranda of appeals against de- 
cisione of Revenue officers in such proceedings, 
the proper court- fes payable is under the 
Government Notification issued under Sas. 
105 al. (8), a fee of 12 49. for exch tenancy 
and in addition therato ad-valorem fee on tha 
value of the relief sought in respect of each 
tenancy; subject to a maximum of Ra. 20/-. 
In such eases, the principle leid down for 
determining the valus of suita and memo- 
randa of appeals nnder Sec. 7({ii) of the 
Court-fees Act should be applied. and ten 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


97 CIVIL DECISIONS 98 


Bengal Tenancy Aoct—(C ond.) 


times the differences between the rent claimed 
and the rent recorded in the Record-of-rights 
should be taken to bs the value of the relief 
sought in raspect of each tenancy, 59 Cal. 
997 followed. (Nasim Als & Henderson TJ). 


CHARUSILA DASI vs. ABHILAS BAURI 
40 C,W.N, 1149- ALR. 1936 Cal, 804 


Secs. 105 & 109—0laim for 
additional rent for Uun-assessed land not 
pressed — Snit for enhancement of rent, 1f 
barred, 


Toe plaintiff instituted proceedings 
under See, 105, Bi T. Act, before the 
Revenue Officer, for additio al rent for 
unassessed land ofa certain tenancy. The 
claim for additional rent was nob prassed, 
Held, that this did not preclude the plaintiff 
from suing the tenant in the Givit Court 
far ineveasing the rent of the tenancy. 35 O. 
W, N. 1147 rolied on. (Nasim Ali cf 


Badgley J) 
GOPAL Oa. CHANDA vs, K. C. Naa & Co. 
LTD. Š 


ALR. 1936 Cal. 375 


Sec. 109 -Suit under Sec. 106 dis- 
missed as time barred — plaintif still conti- 
nuing in possession ~subsequent suri for 
declaration of title by adverse possession — 
suit, of barred. 

Certain landa purchased by the plaintifi 
having been recorded during the revisionnl 
settlement in tha name of the defendant , 
tha plaintiff brought a snit under Sec. 106, 
B. T. Act. This suit was dismissed on the 
ground of limitation, but the plaintiff 
notwithstanding the dismissal continued in 
possession, and twelve yenara later brought 
a suit for declaration of his title acquired by 
adverse possession. The defendants eon- 
tended that this suit was barred by the 
provisions of Sec. 109, B. T. Act. Held, 
that the suit was nob barred because the 
subsequent suit was bised on a new cause 
of action and the aubjeot mattar of the 
subsequent suit was not the sama as the 
subject matter of the previous suit, 
(Courtney Terrell & Dhavle JJ.) : 


NIMA! CH. DAS vs. SURENDRA NATH 
GHOSH, 
17 PLT. 4595 A,I.R. 1936 Ca). 606 
7 
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Sec, 109—Suit barred under See, 109 
as tt stood before amendment, tf may be 
revivedafter amendment. 

The amended provisions of Seo, 109, 
B. T. Aab cannot revive a right which waa 
extinguished. The new provision introduced 
by the amending Aot either. by express 
words or by necessary intendment Las not 
taken away the right of the tenant sprung 
up before the amending Act. Therefore a 
snit for assessment of fair and equitahle 
rent barred under Sec. 109 of the B, T. 
Act before its amendment cannet be 
maintained by reason of the new law 
introduced by the amending Act of 1929, 
{Nasim Ali J.) 


KANDAN MAJHI vs. KULADA PROSAD 
Roy. 
39 C.W.N. 
LC 631 


Sec, 109, Proviso -Proviso if affects 
substantive right or procedure, 
The proviso to Bec.. 109, B, T. Act does 
not affect the right to have a fair rent 
settled or the right of action in respect 
thera», but only tha question of the Court 
in which the right is to be enforced 
and the action brought, which is a question 
procedure, The proviso may therefore be 
and ig to ba given the widest possible opera- 
tion, (Nasim Ali & Edgiey JJ) 


SUPROVAT OH. vs. BHUPATI BHUSAN 
MONDAL. 
40 CWN. 773263 cyf 585=165 
LC, 294= =A,1.R. 1936 Cal, 307 


Sec. 109 Proviso— Application under 
Sec. 105, made before but withdrawn after 
amendment and civil suit insiituted— such 
suit tf barred. 

The proviso to Sec. 109 of the Bengal 
Tenanay Act introduced by the amending 
act of 1928, applies to a case in which the 


1040=62 C.L.). 347=163 


‘application uuder Sec. 105, though made 


before the amendment, was withdrawn as 
well as the suit in the Civil Court instituted 
after the amendment bad come into force, 
Accordingly, such a suit in the Civil Court 
is maintenable, (Nasim Ali € Edgely JJ.) 


SUPROVAT Cu, vs. BHUPATI BHUSAN 
MONDAL. 
40 C.W.N. 773=63 C.L). 585=165 
LC, 294=A1R. 1936 Cal, 307 
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Sec, 111. proviso- Suit for deelara- 
tion of plaintiff's right and declaration 
that entry in settlement record wrong — 
Cause of action. 


A wrong entry in the Record of Rights 
prepared under Chap. X of the B. T. Act 
itsalf furnishes to the person in respect of 
whose righta the wrong entry is made, a 
enuas of action for bringing a mit for the 
declaration of his right irrespective of 
wheather a personal injury to his right is 
threatened or not. But the plaintiff ia not 
bound to institute a suis for declaration 
that the entry is wrong. He osn wait and 
when invasion on his right is made on the 
baia of the entry. he "can come unà sue 
for 8 declaration of his title on the ground 
that the record ia wrong, Such a suit will 
be in time if brought within six years of 
the threatened invasion. (R, C. Mitter J.) 


Kiron UH. Roy vs. TARAK NATH 
GANGOPADBYA., 


40 C.W N. 566=A.1R, 1936 Cal, 456 


Sec. 115 —“Thereafter"—significance 
of the word. 


The word “thereafter” in Sea 115, B. T., 
Act, clearly refera to tha time after tha 
particulars hava been finally recorded after 
recourse fo all tha provisions contained in 
Chap. X of the Act for the attainment of 
finality in this respect, 49 Cal. 919 followed, 
{(Dhavie J.Y 


Ld 
KAMSEWAR SINGH BAITADUR vs. BACHA 
KOERI. 
ALR, 1936 Pat. 446 =164 1,C. 98 


Sec. 115C—Power of Spectal Judge 
to reject memorandum of appeal for non- 
puyment of court-fee demanded -Appeal 
against order rejceting memorandum of 
appeal. 


A Special Judge has power to reject ame ' 


morandum of appeal which is insufficiently 
stamped when the appollant fails to supply 
tha necessary court-feea on being asked to 
do so. No appeal lies against an order so 
rejecting a memorandum of appeal, 69 Cal, 
388 followed. (Nasim Alt & Henderson JJ.) 


CHARUSILA DASSI vs, ABHILAS BAURI 
& ORS. 


40 C,W.N, 1149=A LR, 1936 Cal, 804 
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Sec, 120—Zvidence of land beina 
Khamar of proprietor—standard of proof 
required. 


Seo. 120 of tha B. T. Act, has laid down 
the standard of proof required when certain 
lands are olaiméed to be Khamar lands of 
the proprietor, for example, khas cultiva- 
tion by the proprietor for 12 years before 
the passing of tha B.T Act, village usage 
recognising a parcel of land to he Malik’s 
Khimar and so on in, fact, any piece of 
evidence relevant ander the Evidences Act 
would ba admissible and will have to he 
weighed by the Cout. 53 1, A. 164 reliad 
on. (R.C. Mitter J.) 


UMA CHARAN BISWAg vs. DEBENDRA 
NATH PODDAR- 
43 C W.N. 119-184 I.C 1001, 


Sec. 146A - Rent decree aqainst trans- 
fereg of non-transferable holding after its 
transfer —sale in execution of thé decree— 
rights of the purchaser. 

Tha registered tenant of a non-trensfera- 
ble holding having transferred his interest 
toa third party, the landlord hrought a 
suit for tent against the transferee of the 
holding At tha time of the institution of 
the suit, tha transferee was not in posses- 
sion af the holding and was not entitled to it 
Held, that the suit by tha landlord eonld 
not be said to be a suit for rent against a 
person representing the holding. Therefore 
a person who purchased the holding in 
exeaition of the decree for rent passed in 
the said suit conld gat nothing by the pnr- 
chase, (R.C. Mitter J) 

MAHADEB PAL vs. 
PAL, 

63 Cal, 428=62 C.L J, 147=163 1. C. 


SHIBU CHARAN 


721 


Sec. 148(0)—Decree obtained by 
owner of life estate for rent and puint 
lease granted by her if may be executed by 
executors of her Wall who are also legatees of 
decretal amount and outstanding profits of 
property. 

An application for the execution of a 
decrees obtained by the owner of a life astata 
in certain properties for the arrears of rent 
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af pitni lease granted by her of the said 
properties ia not maintainable after her 
death by the exeoutors of her Will who are 
also legateea of the decretal amount—the 
landlord's interest not haing vested in such 
applicants for axacution, Th makes no 
Aiffayenos that the priini has ceased to asik 
with the damisa af tha grantor. (Guha & 
Bartley, FJ.) 


ARHID KANTA LAHIRI & ANR ve, 
ASWINI KUMAR BHATPACHARTI & ORS, 


49 C.W.N. 589= 165 LC, 531 2ALR 
1938 Cal. 464 


Se-, 148A — Decree, if may ba chal- 
lenged in subsequent proceedings on around 
of non-compliance with provisions of See, 
148A, Sub-see. 9. 


A dacree passed in asnit far rant framed 
ungar Seo. 1484, Snb-sec, 1 of tha R.T. 
Act cannot be challenged in n anbsaqnent 
proceading an tha ground that there wae no 
eamplianea with the provisions of Suob-sea, 
9 y Sac. 148A of the Act. {R. 0. Militer 
d. 


KALIPADA BHANDARI ve, PANCHRARI 
MANDAL & Ors. 


. 40 C,W.N 531=182 I.C, 6232 ATR, 
1936 Cal. 197 


See. 149 3)—Deeree in a suit under 
the section, tf mppealable, ; 


An appeal lies againat a doorse pared in 
a suit under Sa. 149 (3) of the Bengal 
Tenanoy Act. (M. 0. Ghosh J.) 


Granopa CH. BANERJEE vs. DHARANI 
Moran Ror, © 
62 C.L.J, 287 


Sec. £53— Question as to whether certain 
reni is payable or nothing at all, if one de- 
ciding question nf amount of rent annually 
payable — Second appeal, if lies, 


It ia dificult to distinguish on principle 
a ose of fatal suspension of rent from a 
case of abstemant of rent ora decree for 
rent ab s tibg lower than that claimed by 
the plaintiff. Where the question ie whether 
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a certain rent ia payable or nothing at all is 
payable, the question ia one relating to the 
anount of rent payable by the tenant to 
the landlord, and as snch a second appeal is 
competent. 341. O. 851 relied on. (Nasim 
Ali € Henderson JJ.) 


SABARATULLA SHELKH vs. MANIKJAN 
RIRE g 
A.LR. 1936 Cal. 323 


Sec. 153 — Rent decree for less than 
Rs. 50 by munsiff and no question within 
proviso decided either im tha trial or tn 
appellate Court—Second appeal, tf lies. 

Where a Munsiff having jurisdiction 
passes a rent deorea for a smm less than 
Rs. 50/- end does not decide any question 
coming within the proviso to Sec, 163 of the 
B. T. Aot, and no appeal being taken the 
appellate Court also does not deside any 
such question, no second appesl lies although 
an appeal to the lower appellate Court was 
incompetent. (R. C. Mitter J.) 


AMIRUL ISLAM vs. SARODA KUMAR 
Sen & Ons. 
40 C.W.N. 149=165 LC. 249 


Sec, 153(a)—Sutt for recovery of rent 
less than Rs, 100—defendant’s plea of 
deduction on account of mafi — second appeal, 
if maintenable, 

In a suit for rent of lesa thar? Ra. 100/-, 
the defendants. claimed they were entitled 
to set off a certain sum on account of maf, 
Held. that maf not being rent, but only 
payment for services rendered, the dispute 
between the parties was nob for rent, and 
did not fall within the meaning of the excep- 
mn Sec, 153, B. T. Act. (Agarwaliak 

DHARMANATH ns, MANGALA PERSAD, 

17 P.L.T, 24) 


Sec. 153, Proviso— High Court if can 
interfere in revision with an order by the 
Disirict Judge refusin; to enteriatn an 
application under Sec. 158, provtso, 

The High Court hag power in a proper 
casa to interfere in revision with an order 
passad by the District Judge dismissing on 
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application in revision under Sec. 158, pro- 
viso, Bangal Tenancy Act. (Macpherson J.) 


RAMESWAR SINGH vs, MAHABIR PASI 
A.LR, 1936 Pat, 402 


Sec. 153, Proviso — Question between 
the transferor and transferee of ryoti hold- 
ing as to liability for rent for period prior 
to transfer, if question within proviso. 

A question between the transferor and 
the transferee of an oocupansy holding ns to 
the liability for rent for a period prior to 
the transfer is not a quastion within the 
proviso to Seo, 158, B. T. Act (R.C. 
Mitter J.) 

AMIRUL ISLAM vs. SARADA KUMAR 
Sen & Org, 


40 C.W.N. 129=183 I.C, 249. 


Sec. 155 —Lease containing convenant 
not to alienate transferee from lessee, tf 
entitled to benefit of the section. 


See. 155, B. T. Act, anables the Court 
ta relieva against forfeiture in aanib for the 
ejeatment of a tenant on the ground inier 
alia that he haa broken a condition on the 
breach of which ha is under the torma ofn 
contract bebween him and the landlord, 
liable to ejectment. A transferee from a 
lessee who Ts bound by a covenant not to 
alienata is not a tenant, And therefore is not 
entitled to the benefit of the section, 31 
©. W. N. 117 veliad on. (Agarwala & 
Dhavle JJ.) 

THAKUR DAYAL SINGH vs. PROMOTHO 
Naru MITRA, 


1S Pat, 673517 P.L,T. SO2=A.IR., 
1936 Pat. 493= 164 I.C, 811(2}, 


Sec. 155 (1) (a)—Sutt for ejëctmeni 
of a ratyat at a fixed rata of rent instituted 
in 1920-—cause of action arose before 
1928 —provisitons of the new Act, if applica- 
ble, l 

In a suit under Seo. 159 (1) (a), B. T. 
Act, for ajectmant of a raiyat holding ata 
fixed rate of rant, when the cause of action 
arose before the amendment of the Act in 
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1929, the provisions of the old and not the 
amended Act is applicable, aven though the 
suit for ejestment was instituted after the 
amended Act had come into foree (Jack.} 


Saige CH. SARKAR vs. PANCHANAN 


KoLEY. 
62CL.J. 71, 


Secs. 159 & 167— Suit for possession 
of property nurchased at rent sale-—Claim 
resisted by mortgage purchaser purchasing 
property in execution of mortgage decree— 
Right of such persona. 


A suit for possession of property pur- 
chased at a rent sale was sought to be re- 
sisted by cattain persons who claimed to 
have purchased the property eat a sale in 
execution of a mortgage decree held by them, 
Tt was found that the mortgage was subsist. 
ing at the date of the rant sale; the rent 
sule was prior in time to the sale in execu- 
tion of the mart gage deeree but the property 
was purchased by the inortgngees within a 
year of the rent sale. Tha righta of the 
mortgagees under the mortgage were nob an. 
nulled, Held, that the sale under the mortgage 
did not for all purposes extinguish tha 
mortgage and the mortgages who préchased 
nt the mortgage sale could fall back. npon the 
mortgage and use itas a shieli against the 
purchaser at the rent sale, The purchaser 
could not therefore racover possension of 
the property unless he vedeemed the mort- 
gage. 43 All, 469 & 3650. L. J.1 relied on. 
(Guha & Bartley JJ.) 

ANNADA PROBAD CHATTERJEE vs. PHA- 
NINDRA BHUSAN GHATAK. 


A LR. 1936 Cal, 351, 


Sec. 163--Azpiicaiion for attachment 
and sale under Sec, 163 (2) (a), but use of 
wrong form and proceedings taken under 
Sec, 169 (2) (b)—~effect of —if a rent sale. 

Where the landlord applied for attach- 
ment and sale nccording to the provisions 
of Sec. 163(2)(a) of the B.T. Act, but 
through some mistake, a wrong form was 
used and proceedings ware taken under Ses. 
163 (2) (b) of the Act, and it was stated in 
the sale proclamation that the sale would be 
with power to avoid any incumbranep of 
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osaupancy holding though in tha sale pro- 
olamation and the sale certificate the 
property was described as Mokrari interest 
of the judgment debtors, held, that the sule 
had the effect ofa rent sale under 
Chap. XIV of the Bengal Tenanoy Ach. 
(D. N. Mitter @ Patterson JJ.) 
‘MOHENDRA NATH BANERJEB vs, RANT 
HARSHAMUKHE DASSI & Ons. 
40 C.W.N. 108=1641.C, 490. 


Sec, 170 —Erecution of rent decree— 
claim- under Or, 21, 7048 —legality of. 


The remedy by claim under Or. 21, 
r. 58, ©. P. Code, is intended to ha barred 
in all cases where ths holding is put to sate 
for its own arrears: the oniy way of pre- 
venting the same from taking place is pay- 
ment of the deeretal amount. Bat it is 
always open to aolaimant under r. 58, to 
show that the decree sought to be executed 
was rot a rent decree in order to bring it 
within the purview of Or. 22, 7.58. (Agar- 
walla € Rowland JJ.) : 

SuRPAT SINGH vs. SITAL SINGH. 


18 Pat, 614=162 LC, 805=17 Pat, 
L.T, 385=A.LR, 1936 Pa. 480. 


Sec. 174— Application to have sale set 
aside hy person whose interest is affected — 
Deeree-holder, obtaining order of attachment 
but property not actully attached before sale, 
if entitled to apply. 


A dserea-holder who haa applied for and 
obtained an order of attachment of some 
properties has a pecuniary interest in the 
properties and ls entitled to apply to have 
a sale of those properties in execution of 
another decree set aside under Sac, 174, 
B. T. Aot or under Or, 91, r. 90, 0. P. Code, 
although the actual attachment of the pro- 
perties had not been made before the date 
of the sale. (R. O, Mitter J.) 

BULGANDA BASHINT DABRI vs PRAN 
GOBINDA DHAR. 


40 C.W N. 1334=63 C.L.J. 554=A LR, 
1936 Cal, 847. 


Sec. 174(1)—Section, if bars setting 
aside of sale on application by decree-holder 
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auction purchaser on foot of payment of 
decretal amount out of Court. 


Where the auction purchaser af a rent 
sale under the B. 'T. Act is the decree-holder 
himself,and he and the judgment-dabtor, 
on payment of the decretal amount and 
enmpensation out of Court after the sale, 
have agreed that an application, for setting 
aside tha sale in accordance with the adjust- 
ment shall be made by the decree holder, 
the Court ia bound to set aside the sale on 
auch an application, although the procedure 
may he coutrary to Suc. 174 (1) of the Act. 
(H, O Miétter J.) 


BANGA CH. MOZUMDAR vs, NANDA K, 
MozUMDAR. 
40 C.W.N, 3402, 


Sec, 174, Cl.(1)— Person obtaining 
attachment before judgment of property 
subsequently sold im execution of a rent 
decree, tf entitled to apply under the sec- 
tion. 


A person who has obtained only an 
aitachiment before judgment of a property 
which is subsequently sold in exeention of a 
rent decree but who has not before the date 
of his application obtained a decree in his 
suit is not entitled to apply under Sec. 174, 
el, (1) of the B. T. Aut to heye the sale set 
aside. (R. O. Mitter, J.) 


= 
BAIDYANATH CHARAN PANDH os, HEM- 
LATA DASSI & ORB, 


40 C.WN, 759=180 I.C, 1080= AIR. 
1936 Cal, 36. 


Sec, 174, Cl. 3 (b)— Deposit contem- 
plated by the section, if imperative, 


The deposit contemplated by Sec, 174, 
cl. 8(b), Bengal Tenancy Act is imperative, 
and ifthe provisions contained in that 
clause are not complied with, the Court 
would he exercising its jurisdiction in nan 
irregular manner. So, in the absence of 
special gircumstanoas, namelr, that the court 
waa satisfied tifat no deposit was necessary, 
and in tha absences of any reason having 
beeri recorded by the court in writing, the 
sale cannot be set aside naless the amount 
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recoverabla is deposited. {McNair £ 


Henderson JJ.) 


PropopH Cr. BASU vs. KUNJA DAL 
GHOSAL & ORS. 
39 C.W,N, 913=62 CLJ, 308=163 
LC. 73 


Sec. 174(3), proviso (b)—Applica- 
tion to set aside sale on the ground of 
material irregularity and fraud—Deposii 
of amount recoverable in emectiion, tf 
necessary before anplication can be enter- 
tained, i 


The deposit of the amount recoversble 
in execution as contemplated in proviso (b) 
to Sub-Sao, 3 of Ses, 174 of the B. T Act is 
not necessary to be made at thetime of mike 
ing the application. It is only before such an 
application aan be granted that the deposit 
must ba made. 60 C. L.J.1 2,39 C.W.N, 
1176 & 61 Cal. 338 referred to (Cunliffe £ 
Henderson, JJ.) 


AJIT KUMAR BASU vs, SURENDRA 
NATH MONDAL & ORs, 


40 C.W.N. 526-165 1.C,387=63 C. 
L.J. 19=A, IR. 1936 Cal. 430 


Ses. 174(3', proviso ib)--"Allowrd"— 
Meaning of-~Deposit of amount recover- 
able, if must be made before anplicrtion to 
set aside aale can be entart sined. 


Tha word “allowed” in proviso (b) to 
Suh-Ss0. 3 8f Sae. 174 of tha B. T. Act is 
equivilent to ‘granted.” Tharefore it is not 
necessary for the anplicant applying for 
having a aala set aside to maka tha deposit 
of tha amount recoverable ia exeantion as 
contemplated by tha proviso at tha time of 
making the application as a condition prege- 
dent to his appliovtion being entartninad. 
61 Cal. 338; 39 O.W.N. 1176 & 40 O.W.N, 
526 followed; 60 O.L J. 112 considered. 
iS, K. Ghose € Higley, JJ.) 

BHOLANATH ROY CHOWNDHURI & ORs, 
vs. Haat Sypzp MOHAMMAD MASHUD, 

40 C.W.N, 528 


Sec. 17403), proviso [b)— Deposit, 
when to ba made 

The daposit of the decretal amount con- 
templated by Seo 174, 61.3, proviso (b) of 
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tha B, T. Act, can be made st the time the 
application is allowed. 69 C.L.J. R9 followed; 
60 C LJ. 112 distinguished, (Henderson & 
Khundkar JJ). 


GUNARBINNESSA CHOWDHURANI & Ona. 
us, GOPANDRA PROSAD SUKUL & Ons. 
63 Cal, 49-62 C.L.J. 356=39 C.W.N, 
1176=163 LC. 72=ALR, 1936 Cal, 
275 


Sec. 174 (3), proviso (b)—Deposit 
of amount recoverable in execution when to 
he made. 


The deposit of the amount recoverable in 
execution contemplated by the proviso to 
Suh-Sec, 3 of Bac. 174 of the B. T. Act has 
to ba made not along with the application 
to have the sale set asida but has to he made 
before such application is allowed, that is to 
aay, tha proper time for the Court to call 
for the deposit under that provision is after 
the Court has come to the conclusion that 
tha sala ought to ba set aside, (BR, C. Mitter, 


KALIPADO BHANDARI vs. PANCHKORI 
MANDAL, 


40 C W.N, 532=162 LC. 623=ALR. 
1836 Cal, 137 


Sec. 174 (5) -Sale in excoution of rent 
decree abtained by co sharer landlord — 
application by another co-sharer Sor setting 
aside sale refused but sale declared to be one 
in execution of money decree on finding of 
non servicer of notice under Sec. 148 (a) (7) 
—decree holder whose sule upheld, if entitled 
to appeal against Anding as to character of 
sale—reviston, if ites, 

Tf on the application of a co-sharer land- 
lord for setting aside a sale held in execution 
of erent decrea of another co-shnrer the Court 
refrsad to seb aside’ the sale, but on the 
finding that notice under Beo, 148 (a) (7) 
hud not bean served observed that the sale 
ja to ba considered to ba a sule in execution 
of money deores, the co-sharer, ut whose 


- instance the sale was held, can and has to 


praocead against the observation by way of 
an appaal under Sac. 17405), and therefore 
no ravision lies, (Khundkar J.) 


KHAGENDRA NATH BaRUT vs. 
KUMAR Das & ANR. 


BARAT 


40 C,W.N, 1812 
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Sec. 178, proviso I—Kabuliyat 
purporting to be for reclaiming purpose— 
interest stipulated at the rate of one anna 
per rupee per mensem tf legal and valid, 


Where it appeared from the terms of a 
document executed in 1876 that it was a 
demise in favour of tenants of land covered 
by forests consisting of timber and nails and 
the purpose as evidenced by its contents 
was reclamation and all the terms u nally 
present in a radlaimation were present in 
the documant in question, held, that the 
doctiiment in question wis 4 bonafide lense 
for reclaiming purpose such as bo attract the 
operation of Sec. 178, proviso T of the B T. 
Act, And ag such the claim for interest at 
the rate of one anna per rupee par mensem 
under tha terms of such document waa 
legal and valid. (Guha € Khundkar Jd.) 


UPENRA NATA DAS & ORS. vs. 
BURENDRA NATH ROY SARKAR & ORS, 


63 C.L J. 283 


Sec, 179—Contract in mourast 
mokarart lease that tenant would surrender 
land on payment of selami paid within a 


fixed period if valid—occupancy right, if 


may be set up against such contract. 


Where tha tenant af the time of taking 
manrasi mokarari lease of oertain lands 
atipulated by a saparate ekrarnama that ha 
would surrende: the lands and tha mourasi 
mokarari patta, if within a certain period 
fixed, the landlord repaid the amonnt of 
salami taken by him held, that the contract 
was valid and hinding one between tha 
parties, and tha tenant sould “not defeat it 
hy setting np an oconpanoy right. (Guha € 
Bartley JT.) 

SHIB NARAIN GHOSE vs GOPAL On. 
GHOSH. 


49 C.WN, 1368 


Sec. 182— Right of occupancy acquired 
in homestead land—effect of subsequent sale 
of agriculinral land. 

Where a ryot heing a sattled ryot of s 
village aequires occupancy right in a piece 
of homestead land nuder Sec. 182 of the 
B, T. Act, and subsequently sells away the 
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agricultural holding, such sale dopa not 
divest him of the occupancy right in tha 
homestead land, (Nasem Als J.) 


Hart CHARAN MANNA & ORB. vs. 
SAUGRENDRA NATH GHOSH & ANR 
" 40 CWN, 182(1) 


Sec. 182 - Holding cequired by raiyat 
snbsequant to hamestead—benefit of Sec. 182 
tf can he claimed. 


When a raiyat holds his homestead 
otherwise than as a part of hia holding, he 
is entitled to the benefit of Sec 182, B. T. 
Act, althongh he may have become n ‘rniyat 
subsequently to the taking of his residential - 
fenancy, 40 C. W.N. 599 followed. (Hagley 


Py 


KALI KUMAR DEB & ORs. vs. 
TAR, OF STATE. 


SECRE- 


A.LR, 1936 Cal, 528 


Sec. 182-—Old section, if governs 
tenancy of homestead terminable by notice 
to quit when tenant snbsequentiy acquires 
status of ryoé. 


Where a ryot holds his homestead other 
wisa then as a part of his holding, he is 
antitled in repect of the homestead to 
the benefit of Sac, 182 of the B. T. Act, ml- 
though'he may have become a ryot subse- 
quently ta hia taking the residengial tenanoy 
and althongh in respect of the latter he 
may have accepted hy Kabuliat a tenancy 
terraingble by sotica to quit. 'Nasim Alt 
€ Handerson JJ.) 


PULIN On. DAW vs. 
NASRAR. 


40 CWN, 599= 163 LC. 406=AI1R, 
1936 Cal, S65 


ABU BAKHAR 


Sec. 182 (as amended in 1928) 
Provisions of the section tf applicable to 
tenanetes in existence at the date of passing 
of amending Act. 

Sec, 182, BT. Act, as amended hy the 
amending Act of 1928, became applicable 
to tenancies which were in existence at the 
time of the passing of tha Act. Raiyata and 
under—raiyats holding tenancies on that 
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date became entitled to the bonefit of 
the new section and wera entitled 
to hold their homestead anhjest to the 
provisions of the Act as amended, 
cideuts of their homsstead ware from 
that date to ba governed by the, provisions 
of the nuw “Act applicable to raiynts and 
under raiygts, (Edgley J.) 


KALI Kumar DEB & ORS. vs. SBCRE- 
TARY OF STATE. 
A LR. 1936 Ca), 528 


Sec. 188— Duty of applicant under 
Sec. 26F (1)—such applicant if must 
invite other co-sharers to join as co-applicant 
or express consent—application without 
such statement, if bad, 


Sec. 184 of the B. T. Act only requires 
the co-sharer applicants under Suc, 268 (1) 
ta make the other co-sharer landlords par. 
ties either in the application originally filed 
ov by an application or amendment made 
within ona of the two periods of time 
mentioned in Sub Seo. 4. (fa). He ia not 
required to invite the other oo-shwers 
to b2come co-applicants or ta express con 
sent to their so doing ani ommission to 
insart such statement doss not affect his 
application. (R, C. Mittra J.) 

SACHINDRA NATH CHAKRAVARI vs, 
TRAILOKHYA NATH CHAKRAVARTI & ANR, 

40 C.W.N. 1023=A.1R, Cal. 576 


Sec. 8, Art 3— Rule of special limita- 
tion af applies when dispossessi m is by 
tandlord as auction purchaser and through 
Court —usufructnary mortgagee from tenant, 
if subject to rule, 


Ths rule of special limitation that a 
tenant must bring a suib for recovery of 
possesion within two years from tho dis- 
possession by the landlord, is not excluded 
when the landlord dispossesses as action 
purchaser in exeoution of a money decreas 
and takes delivery of possession through 
Court. Usufructuary mortgagees from the 
tenant who are in possession at the time of 
such dispossession are equaily affertad by 
the rule, 31 O. W. N. 634 followad. (Nasim 
Ali & Henderson JJ.) . 


SHAIK ALAM vs, ATUL Co. RAL 


40 C.W.N. 173=163 LC. 84=A.LP, 
1936 Cal. 299 


The in- 


Bongal Tenancy Aot- (Contd.) 


Sch. 3. Art.3 Principle of construce 
tion —dispossession by co-sharer landlord 
if comes within the article. 

The provision as to the special period 
of limitation in Art, 3 of Schedule TII of 
the B. T. Act mast be considered strictly 
against the party seeking to apply the same, 
The dispossession effected by the act of 
delivery of possession hy the Court to a oa- 
shnrer landlord is not such dispossession 
as would bring the case within Art 3 of 
Schedule ILI of tha B, T. Act. (Guha & 
Lodge JJ.) 


Gosto BEHARI PRAMANIK vs. AMIYA 
KUMAR Das. 


63 Cal. 503= 40 C,W.N. 135=165 1,C. 
13 


Sec. 7 (1)(3)—Person entitled to vote 
as having place of residance within Union— 
Mere residence, if suficient, or title to place 
of residence necessary—Son living with 
father at residence of latter, tf entitled to 
vote as person having place of residence or 
asa member of joint individed family when 
cess paid by father. 

In order to be qualified to vote nt a 
Union Board Election as a person having na 
place of residenca within the Union,.it is 
not enough that one livas within tha Union 
but it is further neoessary that ona should 
have some title to the placa of residence. A 
aon living with his father at a residence 
belonging to the latter is therefore not 
qualified. Sven father, and son in sucha 
case may be regarded as membare of a joint 
undivided family if the cess is paid not by 
tha family but by the father; the son is 
not qualified to vote as a mamber ofa joint 
undivided family, even though he may be 
nominated by the father, (Jack, J.) 

KASIRUPDIN TALUKDAR vs. 
ZUDDIN AHMED & ORS, 


40 C.W.N. 753=165 IC, 354- A.LR, 
1936 Cal, 295 


MAFFI- 


Sec. 31—Provistons of the section if 
excludes public pathway over private land — 
Power of control how to be exercised. 

See, 31 of the Bengal Village Salf-(sovt, 
Act does not apply to public kalot the 
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subsoil under which is private property and 
accordingly the section gives no power to 
the Unien Board to exercise control over it. 
Even if Sec, 31 applies to such a kalot the 
Union Board can exercise control and the 
power of making improvements only ip a 
manner consistent with the rights of user of 
the public, Consequently, where the public 
have acquire’ right of user of pathway ns 
foot passaga during the dry months and aa 
a boat passage during the rainy season, the 
Union Board acting nnder Seo. 31, cannot 
raise if ao as ko obstruct totally its use 
aga boat passage. (Guho d Bartley, JJ.) 


LALIT MOBAN SAHA & ORS. vs, DEBEN- 
DRA NATH THAKUR & Ons, 


40 C W.N. 838=165 LC, 281=A.L R, 
1936 Cal. 444 


Sec. 31—Passage used as a footpath 
Jor 9 months and as a boatway for three 
months, if a water way, 


A passage which is used as e footpath 
for 9 montha of the year and aaa boat way 
for the remaining three months of the year 
cannot be said to ba a waterway within the 
meaning of Sec. 31, Bengal Village Salf- 
Government Act. (Guho € Barley JJ.) 


LALIT MOHAN SAHA & ORS, vs, DEBEN- 
DRA NATH THAKUR 4 ORF. 
40C W.N. 838=162 LC. 281=A..R. 
1936 Cal 444, 


Sec. 64—Protection of the section, tf 
avatluble to Union Board not properly cons» 
tiluted. 


A Union Board or a member thereof is 
entitled to the pratection of Sac. 64 of the 
Bengal Village Self-Government Act whan 
the Board has been sotually fanetioning 
although thera may be a defect in its conati- 
tutior, The protection of the section ts not 
limited to legal proceedings brought for acts 
done bonafide under colour of office bni 
extends to proceedings in respect of acts 
alleged to be malafide. ‘M.C. Ghosh, J.) 


Hem Cu. Roy CHOWDHURI vs, TARA- 
PADA SANYAL, 


8 


40 C,W.N, 500 


Bengal Village Self Government Act.— 


(Conid,) 


Sec, 82-—Application to set aside 
expart deeree—deposit of decretal amount or 
security, if necessary, 


Deposit of the decretal amount need not 
be mado or security for the same need not 
ba furnished when the application to set 
asida n deorae of a Union Coyrt is made 
under Sac. 82 of the Bengal Village Səlf- 
Government Act; this is ao even though the 
application comes to be tried by a Munsiff 
having Small Cause Court powers, (H.C. 
Mitter J.) 


SM, PRAFULLA SUNDARI Roy CHOW- 
DHURANI vs. AZIZUNNESHA & ORS. 


40 C.W.N. 349=62 C.L.J, 295 


Rules 6. 8.9. & 38--Jurisdiction of 
Civil Court to decide questions relating to 
tha eligibility of candidates for election. 


Rules 6, 8,9 and 38 framed under the 
Bengal Village Self-Government Act (1919) 
bar the jurisdiotion of the Civil Courts to 
try the question whether a particular person 
was a qualified voter or not, and consequent- 
ly whether his election was void on the 
ground of his not bsing a qualified voter. 
(Guha & Bartley, JJ.) 


PURNA CH. CAOWDHURIU vs. ALEP 
BISWAS. 


40 C.W.N. 543=62 C.L.J. 538- A.LR, 
1936 Cal, 64= 161 I.C, 183 


BENGAL WAKT ACT. (XIII OF 1934). 


Sec. 70 (1), (4)—Commissioner, tf 
entitled to question order appointing 
Receiver without notice to him in appeal 
pending when Act came into force. 


The words “suit or proceeding” in Sec, 
70 (1) of the Bengal Wakf Act do nob in- 
clude an appeal, Accordingly, and also 
having regard to Sec, 83, clausea (a) & (b) of 
the Act, the Commissioner of Wakf is not 
entitled under Sec. 70(4) to question an 
order appointing a Receiver made in an 
appeal pending at the date when the Bengal 
Wakf Act came into force although the 
order as also the application thereof, may 
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have been after that date, 
Patterson JJ) 


COMMISSIONER OF WAKFS, BENGAL 
vs. MAHMUDA BIBI & ORs, 
40 C.W.N 8J6=A1.R. 1936 Cal. 480 


BERAR CUSTOMARY LAW. 


Right to Joshipan claimed as founded 
on immemorial user—~ Factis that must be 
proved. 


Whore the right to Joshtpan in a parti- 
cular villaga is founded on a cnstomary 
right which has been in force in the village 
fram time immemorial, it is not snough for 
the person claiming the right to prove that 
he belongs to Watandar Joshi inmily and 
has oceasionally exercised Joshipan rights 
in the village; he must establish that he and 
his forefather haye officiated in the parti- 
cular villaga from time immemorial to the 
exclusion of syery one else. (Vivian Bose, 


(D. N. Mitter & 


GANGADHAR MAROTI vs. BUNDAR 
NARAIN SANTHAN, 
LLR. 1936 Nag 13=A.I,R. 1936 Nag, 


932184 }.C. 825 


BIHAR & ORISSA MUNICIPAL ACT. 
(VIT OF 1922.) 


Sec. 107 (2)—Alteration of assess- 
ment without notice—Legalety of 


The meaning of Sab-See, (2) of Sec. 107, 
Bihar and, Oriasa Munisipal Act is to lay 
down a congition precedent to the altera- 
tion of an assese¢ment. Tha increased taxation 
cannot ba recovered until th: alteration of 
the lease has basn made aa n condition pre- 
cedent. Similarly, the effect of sub-sec. (2) 
is ia maka the issue of at least one month's 
notice of the proposal to make the alt ration 
a condition precedent to the making of the 
alterntion itself. Therefore the Commis- 
sioners ave not entitled to altér any nssess- 
ment without a muntha uotice as contem- 
plated by Sec. 107 (2) of the Act, and it is 
no answer to the assessee’s case that ha bad 
the benefit of the notieca inasmuch as the 
merits of his objection was entertained by 
the Commissioners, (Courtney Terrel, C.J.) 

LUCHMENARAIN DAS 1%. CHAIRMAN, 
CUTTACK MUNIOIPALITY. 


17 P.L.T. 420= A,IR, 1936 Pat, 322= 
163 LC. 131 


Bihar & Orissa Municipal Act— Conid.) 


Sec. 377—Object 
seciton, 


Seo, 377, of the Bihar & Orissa Munici- 
pal Act, like the English Public Authorities 
Protection Aot, and similar legislation in 
India, ia for the purpose of protecting public 
authority from suits in respect of acta 
bannfide purporting to have been perforin- 
ed under the aegis of lawful title, but in 
whioh inspite of the donafdes of the publie 
anthority the law hae been overstepped and 
tort has been commilted. The section is 
not intended to apply to suits for the re- 
covery of sums of money other than damages 
for tort which are lawfully recoverable 
either under Statute or ab Common Law. 
{Courtney Terrel, C. J.) 


LUGHMINARAIN DAS vs, CHAIRMAN, 
CUTTACK MUNIOIPALITY, 


17 P.L.T. 420=A.1.R 1936 Pat. 322 
= 163 1,C. 131 


and scope of the 


BIHAR & ORISSA VILLAGE AD- 
MINISTRATION ACT (IIT OF 1929). 


Secs. 57, 58 & 59— Panchayet 
Court, if has jurisdiction to transfer a 
decree for execution to Civil Court. 


When in execution of a Jecres passed by 
a Panchayet Court, a proportion of the 
decretal amount waa realised, and the said 
Court transferred the decree to the Civil 
Court for executian, for realising the balance 
of the decretal nmounb, keld, that there was 
no proviaion anywhere in the B, & O. Village 
Administration Act, enya in tha Specinl 
Panshayet Court of Chhotonagpur, for tho, 
transfer of a decrees to a Civil Court for 
execution (Courtney Terrel C.J. & Khawja 
Mahammad Noor J.) 


BANWARI Lau & ANR. vs. BADRIRAM. 


17 P.L.T, 12=160 LC, 345=A.LR, 
1936 Pat. 150 


BIHAR TENANCY ACT, 1935. 


Sec.  26N—Sale befere 1923— consent 
of landlord, if may be presumed, 


In a sale held befora 1928, the annsent 
of the landlord may be presumed, even if 
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the purohaser is one of the co-sharers. 
(Wort J.) 


NAGA RAI vs. BUCHI RAI, 
A.LR, 1936 Pat. 285— 162 1,C. 875 


BOMBAY CITY ' MUNICIPAL ACT 
(III OF 1888). 

Sec. 212—Land leased out by Govern. 
ment—lessee defaulting im payment of 
Municipal taxes ~Munivipality if entitled 
to have a charge on the land. 

Tha Scheme of the City of Rombay 
Municipal Act is to lavy taxas in respect of 
land and buildings. and then to impose 4 
liability to pay the tax on persons having 
cartain interests in the land and buildings, 
with tha ultimate remady, if tha taxes ara 


not paid, of a charga under Sao 212 on the. 


land or bnitdings, The tax ig charged 
apseifieally npon the building or land and 
not upon as particular interest therein. 
Hanes where land belanging to Government 
Is langsed ont by if to a parson, and the 
lease is subsequently determined, the 
minio'pality is antitled to have a charge on 
the land in respect nf unpaid municipal 
taxes. (Beoumont C. J. & Bangnekar J) 
SECRETARY OF STATE vs, MUNICIPAL 
CORPORATION OF "HE CITY OP BOMBAY, 
& ANR. 
59 Bom. 581 


Sec. 212—Ta» leviable by Munici- 
pality on Railway lands, if a vharge m 


-~ such lands. 


A railway administration being liable 
under Sec. 135 of the Railways Act to pay 
Municipal taxes in respect of property own- 
ed by the Raitway within the municipal 
area, a aharge for the payment of unpaid 
taxes is created on the lands within the 
municipal area vested in the municipal 
administration. (Beaumont C. J. k 
Rangnekar J,) 

SECRETARY OF STATA vs. MUNICIPAL 


CORPORATION OF BOMBAY. 
59 Bom, 714, 


BOMBAY COOPERATIVE SOCIE 
TIES ACT (VIII OF 1925.) 


Sec. 72A-~(Added by Bombay Act 
VIII of 1983)—Society registered under 


Bombay Co-operative Societies— (Conid) 


the Act cf 1925, of a Company within the 
meaning of Sec. 3, Land Acquistion Act. 


By virtue of the addition of Sec. 73A 
to the Bombay Co-operative Societies Act, 
1933, by Act 8 of 1933 (which Actisa 
validating, Act and is necessarily retros- 
pective in operation), a Society registered 
under the Bombay Co-operative Societies 
Ack must be deemed to be a “Company” as 
defined in See. 3, Land Acquisition Act. In 
consaquanes, it is now permissible aud legal 
for tha Local Government to acquire landa 
campulsorily for the benefit of such A 
Socisty, and if the acquisition proceedings 
are regular, the land vests in the Local 
Government. (Barlea € Sen JJ.) 


SANTINIKHTAN CO-OPERATIVE Hous- 
ING Sactety, LTD & ANR. vs, MADHAB 
LAL AMIRCHAND & Ong, 


60 Bom, 155=A.1R, 1936 Bom. 37 


BOMBAY HIGH COURT RULES, 


Rule 874—0rder for payment in 
favour of Solictor made under R. 847, tf 
may be execution, 


An order for payment in favour of a 
solicitor made under R. 874 of the rnies 
made under the provisions of Sac. 129 O. 
P. Q. is capable of boing exeented ar if it 
were a deeres. (Jai Lal J.) 


SHiv DIAL BUKRHTAWAR LAL vs. KANGA 
& Co. 


38 P.L.R. 1101=A1R. 1936 Lah, 369 
= 162 LC. 486 


BOMBAY (REVENUE JURISDIC. 
TION ACT, (X OF 1876.) 


Sec. 4—Inam tenure if 
under S. 4. 


Inam tenure is not a tennre of the kind 
apecified in Sec. 4 Bombay Revanue Juris- 
diction Act. To all tenures comprised 
under Sac, 4 thera is attached an element 
of grace and of precariousness. (Lord 
Roche.) 


VINAYAK RAO DHUNDIRAJ BIWALKAR 
vs. SECY. OF STATE. 


ALR. 1936 P.C. 312 =164 IC. 753 
=64C.L.J, 178=38Bom, LR, 1265 


included 
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BUDDHIST LAW, 

Adoption- Keittima—pre-requisites for 
keittima adopiton. 

A keittima child is a child of another 
taken and brought up to the knowledge of the 
publie with the intention that tha child 
shalt inherit. No formal ceremony is 
necessary for this from of adoption, The 
intention of the person adopting that the 
child shall inherit and the publiloity of the 
intention are the principle pre-requiaites 
for a form of adoption. (Mosely È Ba U 
Jd. 

MA THAN NYUN vs Daw SHWT THIT 


14 Rang. 557=164 IC. 292-A.LR. 
1936 Rang, 344 


Adoption—Apatitha child — definttion— 
ahan between apatitha and ketttima 
child. 


An apatitha child is one who has been 
adopted casually and without any intention 
expressat on the part of the adoptive parent 
that it shall inherit, An intention either 
express or implied on the part of the adop- 
tive parent that the adopted child shall or 
shall not inherit forms the dividing lina 
between a keittima child and an apatiths 
child. In other respects the position of an 
apatitha child ir tha same as that of keitti- 
mu (Mosely € Ba U JJ.) 


Ma THAN NYUN ses Daw Sttwe THIT, 


14 Rang, 557=164 LC. 272=-A,1.R. 
1936 Rang, 344 


Adoption~-Girl hroughi up from 
childhood —property acgaired jointly with 
her money lent out in her name—status of 
the girl. 

Where a girl was brought up from her 
childhood by a widow, who gave her orna- 
ments and jewellery and purchased pro- 
perty and lent out money in the joint 
namas of herself and the girl and deseribed 
the girl as a joint donor with har of a taza- 
ung, held, that though these facts fell short 
of proving the girl as a ketittima adopted 
daughter of the widow, it certainly proved 
her status as the apatitha child of the 
widow. (Mosley & Ba U JS 


Ma THAN NYUN vs. DAW SHWE THIT, 


14 Rang 457=A,IR. 1938 Rang. 344 
=1641.C. 272 


Budhist Law—(Conéd.) 


Adoption—Intention to adopl— manner 
in which it should be signified. 


In order to establish an adoption on the 
basis of ane who will inherit to the entire 
exclusion of relations by blood, thera mnst 
bo an intention of taking the adoptea a n 
son nv daughtar who will inherit and such 
intention must be publicity signified, This 
intention may ba expressed at the time of 
the taking or later; or may be inferred 
from n long course of conduct making such 
intention public, Tha fact that a child has 
hasn brought up as a natnral daughter 
does not necessarily indieate that 
the child shanld inherit. The fared that 
there is a natural daughter living requires 
stronger evidence than in an ordinary case, 
in which the alleged adoptive parents are 
childless, ta prove such intention, and such 
intention should b; clearly shown either by 
direct evidences or cirenm-taneas from 
which it may bi safely inferred. (Dunkely 
& Mya Bu JJ.) 


MA SEIN May vs. Ma BATING. 
AIR. 1936 Rang, 459= 165 1,C, 358 


Marriage— Wife if can claim from hus- 
hand during subsistence of marriage money 
due as damages under a prenuptial 
contract, 


Sines a Burmese Buddhist wife cannot 
cisim saparate poseesaiOn of tha joint estate 
ora portion of it from her husband, and 
during tha subsistence af the maringa the 
promrty halonging ta one belongs to both, 
it is obvious thet a Burmass Baddist wife 
cannot make a claim against her husband 
during the subsistence of the marriage, for 
the recovery of a sum of money dua ns 
damages ander a pre-nuptial cantract owing 
to breach of some of its terms by the hns- 
band. (Mya Bu & Baguley JJ.) 


U Po Kn vs. Ma G71, 
ALR. 1935 Rang. 497 = 160 1.C, 824 


Marriage —Promise of marriage by a 
man below age of majority if can form 
a binding contract. 

The Burmese Budhhist law doss not 
form the rule of decision of the question 
as to the-validity of a promise of marriage 
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by a Burmese Bulthist young man below 
the aga of majority fixed by the Indian 
Majority Act. Therefore a Barman is not 
competant to enter into a valid or binding 
contract to.imarry in fnture nntil ha has 
completed tha aga of 18 years. 40 I, O, 
491, 521. O. 653 and 65 I, G, 411 overruled 
(Page C. J, Mya Bu, Baguley, Mosely if 
Ba U. JI) 


MAUNG Ton AUNG vs. MA B, Kyi, 


14 Rang 315=À.J.R. 1936 Rang. 212 
165 LC. 569 


Marriage —Deserfion of husband by 
wife if dissolves marriage. 


According to the Buddhist Law. if a 
wife deserta her hushand. the marriage ia 
auinmatically dissolved at tha end of one 
year from the date of desertion ; and nn 
further expressed aet or volition on the 
part of the deserted party is necessary to 
effect such æ dissolution, 5 Rang- 537 
reliad on. (B4 U.J) 


S. A. 8. CHBTTIAR FIRM vs. GYI 4 ANG. 


14 Rang. 329=A.LR, 1936 Rang, 274 
=163 LC. 690 


Marriage—Co-habitation necompanied 
by agreement to marry in future, if can 
create change of status. 


A marriage betwaen Barmess Buddhista 
is created hy co-habitution coupled with 
intantion to heeoms husband and wile, 
Thaya must bha an agreament to become 
hushand and wife in present, but such an 
agreement iiffers altngather from a contract 
to marry in future, the latter agreamant 
baing antesedant to and forming no part of 
of tha propose? marriags. Co-habitation 
uccompanied by an agreement to marry in 
futura does not create a change of statua, 
although in eases whera the parties to tha 
agreemant are compatent to hind  themsel. 
yes hy a contract bo marry, and the agras 
mant is broken, the co- habitation in certain 
cireumstances may affect tha quantum of 
the damages that ara awarded as compensa- 
tion for tha breach of the enntract. (Page 
C. J., Mya Bu, Baynley Ba U JJ) 


Mauna Ton Aung MA E. KYI. 


14 Rang. ZIS=A.LR. 1936 Rane. 212 
162 L.C 560 


Budhist Law—- Contd.) 


Partition—Suit for partition on re- 
marriage of surviving parent—Haxtent of the 
estate subject to partition. 


In a suit by a person for the partition 
of tha estate of his parents on the remarri- 
nga of his garviving parent, the estate subject 
to partition is tha : state held by the survi- 
ving pavent at the date of the marriage and 
not suo an estate to which the surviving 
puant might ba legally entitled. (Page C, J. 
€ Mya Bu, d,) 


Mauna Sain Ba vs. Kywe 4 ANR. 
ALR. 1936 Rang. 107=161 FC, 584 


Succession— Woman other than undi; 
sputed wife claiming estate of deceased as 
another wife—proof required, 


Amongst the Burmese, theterm “wila” 
may be very loosely used. Therefore, 
whera on the death ofa person, a woman 
other than his undisputed wile claims a 
share in his estate as being another wife of 
his, sha can only sneceed by showing a 
clear and unequivocal recognition of her 
statue as such in tha legal sense of the term, 
(Ba U & Parker JJ.) 


Ma HUA MIN vs. Maune HLA U & 
ANR. 
ALR. 1936 Rang, 464 


Succession — Property obingned by 
womu from her father on his mmarrying— 
woman contracting a second marrtaye— 
righi of her children by her first marriage 
to the property, 


Where property waa obtained by a 
woman from her father on his second 
marringa as being her share of the joint 
property of har father's first marriage, and 
the woman cantracted a second marringe 
and there were children by ber first marrin- 
ga, held, that the property which was the 
letieipwa property of her first marriage 
devalyeil upon her children by her first 
marriage, wha obtained a vestet interest 
in it upon the remarriage of their mother, 


(Dunkley J.) | 


Kyr MAUNG & ANR. ts. S. N. V. R. 
CHETTTAR FIRM. 


164 I.C 392=1936 Rang, 336 
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Succession —Person inherting estate, if 
takes ‘if subject to payment of ancestor's 
debts. 

A Burmese heir to an estate takes the 
the property of his ancastor subject to the 
payinent of the ancestor's debtg Where 
a second wila of a Burmese who takes by 
inheritance the property belonging to the 
first wife, such property is aubject to atta 
chmsnt and sale in satisfaction of the debts 
of the Grat wife, 9 Rang, 524 follower. 
(Dunkley J) 

S. P. L, A. CHETTIAR Firs vs, MA PU. 

163 1,C, 604=A,LR. 1936 Rang, 262 


Succession — Interest taken by second 


wife in property of her husband. 


According to Buddhist Law the second 
imarriaga an one-bhitd 
interest in the property brought by her 
husband to the marriage. Where the share 
of the husband before his sacond marriage 
in Lettatpwa property of his first marriage 
is one-half, bis second wife acquires an one 
third interest in that one-half. that ia to 
say, an one-sixth interest in the whole 
property. (Dunkley J.) 


S P. L.A Omar Fram os. MA PU, 
163 iC. 6)74= ALR. 1936 Ring 262 


Succesgion — Burden of proving nequisi- 
tion of prong iy during coverbure, 

A Burmese wila who elaims certain 
property as having heen neynirad hy her 
hushand Auring covertura must astablish 
antisfactorily that it was acquired after 
her marriage, (Dunkley J.) 


S.P. b, A. CHETTIAR FIRM vs, MA PU. 
163 LC. 604=A.LR 1936 Rang. 262 


BURDEN OF PROOF. 


Special plea by Purdhanashin lady that 
she did not understand nature of transaction 
entered into by her -- Burden of establishing 
her case. 


Tn angut on a mortgage executed by 
husband and wife, the wife who was a purdana- 
shin lady alleged that she signed tha 
document on being requestod to do so by 
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Burden of Prof—(Coxid,) 

her husband, and did not understand the 
real contents of tha document, Held, that 
the pleas raised by the wile were in tha 
nature of special pleas resting on facts 
within the special knowledge of the wife. 
Ib was therefore incumbent on her ta 
establish her case founded on the special 


pleas. (Guho € Bartley JJ.) 
SURESU CH. SEN vs. SM. NARANT 
DASL. 


ALR. 1936 Cal. 378 


Onus of proof on whom lies, in suit and 
in appeal 

Ths plaintiff mast proye his case, but 
in an apperl where the defendant contends 
that the judgment of the trial court should 
ha upset ha is tn show that tha judginent 
ja wrong. (Lord Wright.) 


RICHARD THOROLD GRANT os. AUS- 
TRALIAN KNITTING MILLS LID & ORs. 


1935 O W.N. 1327 


BURMA RURAL SELF GOVERN. 
MENT ACT. (IV OF 1921.) 


Sec. 2 & 28—“ Public market," mean- 
ing of. 

Under Sec. 3, of el. (h) Gi), Burma 
Rural Sslf Government Act, a “public 
market’ means any market halonging to a 
District Council, or constructed, repaired or 
maintained out of a District Fand, and 
does nat ineltde any land not vested in 
tha District Council, or any building not 
helonging to the District Council or not 
constructed. repaired or maintained out of 
the District Fund. (Dunkley J.) 


JAHOO GANI vs. U Po THAT, 
ALR, 1936 Rang. 331=164 I.C. 141 


Sec. 28 (1) (c)—Shops to which the 
provisions of the section applicable. 

Cl. (e) of Sec. 28 (1), Burma Rural 
Self-Government Act, only gives the right, 
to levy fees for exposing goods for sala on 
roads or streets. Only temporary stalls 
established on a road or streat itself come 
within its purview, and shops established 
in buildings built on private property, but 
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abutting on to a road or street do not come 
within the clause, (Dunkley J.) 


JAHOO Gant vs, U Po THAT, 
ALR. 1936 Rang, 331=164 IC. 141 


Sec. 79(1) (e) -Rule framed under the 
sectton—Chap. I, r, 84-—-application under 
r. 34 for dlaring selection of a chairman 
void, tf lies. 


The rules framed for the election of n 
chairman of the District Council under Bec, 
79(1) (a) of the Burma Rara! Self-Govern- 
ment Aet do not provide for any question- 
ing of the election of chairman by pelition 
to the Court. Therefore an application 
made to tha Court purporting to be mnda 
under r. 34 o Chap. 1 of the Rules framed 
undar the Act. for declaring the colection 
of a chairman of the District Council void 
is not maintainable. ‘Moseley & Ba U. 


Govt. ADVOCATE, BURMA vs. U Po 
SHWE & ANR, 


AR, 1936 Rang. 110=161 LC. 335 


CALCUTTA HACKNEY CARRIAGE 
ACT, (I OF 1919.) 


Sec 60 —Act of 1891 extended to a 
certain town in 1913 and certain place 
appointed by Municipality as hackney 
carriage Stand—Act of 1919 repealing 
earlier Act, not ertended—Old hackney 
carriage stand still maintained cansing 
nuisance tn 1933 —such nuisance, if 


aciionnble, 
Although the Hackney Carringo Act, 
1891 may have bean extended by notifica- 


tion to a particular district in 1913, and the 
local municipality may have then appointed 
a place asa hackney carriage stand under the 
power so conferred, still, if the Act of 1919 
by which the earlier Act was wholly 
repealed has not been extended to such 
district, the local municipality has no 
statutory authority since tha Act of 1919 
to appoint any pluos as a hackney carriage 
stand, and therefore, if nuisances resulb in 
1933 from the maintenance of the-old 
stand, the municipality can claim no 
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Calcutta Hackney Carriage Act—(Contd,) 
(R. C. 


statutory indemnity from aotion, 
Mitier d.) 

NIRMAL CH. SANYAL & AND, vs 
MUNICIPAL COMMISSIONERS oF PATNA 
Town, 

46 C W.N. £353=A.1R, 1936 Cal. 797 


CALCUTTA HIGH COURT APPELL- 
ATE SIDE RULES. 


Chap IV, rr. 7 & 9— Petition, if must 
ba supported by afidavit when facts stated 
matters of record, certified copy whereof 
Aled. 

Where all the facts stated in n petition 
are supported by the certified copy of the 
order-sheet which is attached to the peti- 
tion, an affidavit in support of such 
facts is nob necessary, 82 Cal. 146 4 8C.L I, 
808 followed, (R. C. Mitter J.) 


RAIBALLAY MONAL vs, 
NARAIN MONDOD. 
40 C,W.N, 1408 


RAJENDRA — 


CALCUTTA EHIGE COURT ORIGI 
NAL SIDE RULES. 


Chap. X, r. 36 (as amended in 1922)— 
Default relevant under the rule. 


The defanlk which it ir proynsed to 
consider under Chap. X, r. 36 of the 
Calentta Original Side Rules is defanit in 
the conduct of the suit during the entira 
period between ita institution angi the date 
an which aetion is taken undg the rule, 
not merely failure of the suit to appear in 
the prospective list within six manths from 
the date of institution, But there can be 
no dismissal unless the failure to appear in 
the prospeative list is continuing at tha 
date which action is taken, the default for 
which the anit is liable to dismissed being 
auch continuing failure. 358 Cal. 736 aflirm- 
al. (Gord Thankerton,) 


SRINIVAS PROSAD SINGH vs. KESAVA 
PROSAD SINGH & ORs. 
63 TA. 12-62 Cal. 662240 C.W.N. 
321=1936 A.L.J, 101-1936 A.W-R. 
22-70 M,L.J. 94 -1936 M.W N, 327 
=43 M,L W. 228= 38 Bom. LR, 146= 
159 .C.549=A.I,R. 1936 P,Ç, 9 


Chap. X. r. 36 (as amended in 19%2)-— 
Proper ground far action — Mere suspicion of 
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Calcutta High Conrt Original Side Rules 


—iContd,) 


improper or veratious conduct not war- 
ranted by record, uf proper ground, 

Although the right which every litigant 
has to have bis cage heard and disposed of 
must not be abused, even though the 
defendant does not complain of the plein- 
tiffs delay, on the other hand, the Court 
is not entitled to deprive the litigant of his 
right except on clearly ascertained grounds, 
and to the exelasion of grounds which reat 
merely on suspicion. Suspicion of an 
abject to harass the defendant which is 
not warranted by any wnterial on the 
record ig an unjustifiable ond improper 
consideration to take into account in the 
judicial exercise of the discretionary power 
of dismissal under r. 36. RB, 386 is conceived 
mainly inthe publie interest and not in 
the interest of ths defendant who ean 
usually force progress under r., 7, (Lord 
Thankerton.) 

SRINIVAS PROSAD SINGH ts. KRSAVA 
PROSAD & Ors. 

63 LA, 12=63 Cal. 662=40 C,W.N 
321=1936 A ZG. 101=1936 A. W.R, 
202=70 M.L.J. 94=1936 M:W.N, 397 
=43 M.L.W. 228= 38 Bom. L R, 146= 
159 I. C. 549= A.LR. 1936 P.C. 9 


Ch. 26, r. 10 & Ch. 36. r. 77 (2)— 
Sherif s poundage—attachmnnt of property 
before judgment by sheriff—hunkruptey of 
judgmentedebior after seizure but Lefore 
sale by shetif— sherif, if entitled to pound- 
age in such cases—levy, meaning of—right 
to poundage in absence of levy, 

The word “levy” means the turning of 
goods into money and when there has heen 
no levy, no poundage can be earned. 
Where the bankruptey of the judgment 
debtor supervenes, after seizure but before 
sala by the sheriff, the sheriff must hand 
over the property tothe Official Assignee 
and he is not entitled to any poundage, 
(Me Nair J.) 

GRAHAMS TRADING Co. (INDIA), LID. 
vs, NARROTHAMDAS HARJERBANDAS & 
ORS, 

26 CWN, 1317 


Chap. 36, r. 72—Review of taxation 
by a Judge, 


Caloutta High Court Original Side Rules 
—(Cont?,) 


The question whera there have been 
different cases set up by the parties and if 
20 whether thera wera such decision as ta, 
justify representation by separate Counsel 
are not pure mattera of the Taxing Master’s 
diseratian ineapable of being reviewed by 


n Judge. (Me.Nair J.) 


NIMAI CH, DE vs. BROJENDRA NATH 
MITRA & One, 


40 C.W.N. 577 


Chap 36. r. 82—Spectal Referee's 
Bill of essts —Time requisite for an efec- 
tual meeting. 

The time requisita for an effectual meet- 
ing within the meaning of r. 32 of Chap, 36 
of the Rules & Orders of the High Court, 
Original Side, shonld be computed on the 
basis of a four hour sitting, (Derbysbhire, 
C. J £ Costello J.) 


MANMATHA NATH CHATTERJEE vs, 
SARAT CH, MALLICK & ANR. 
40 C W.N. 1133 


CALCUTTA MUNICIPAL ACT, (111 
OF 1923, 


Secs. 26 & 46(1) Plural voting, if an 
oftence. > 
Jf an elector has been entered more 
than once in the electoral roli under 
different members, he does not eommié an 
offence in exercising tha right to which he 
has become entitled under Sec, 26, Calcutta, 
Municipal Act, and voting in respect of 
each af auch insertions, It cannot be 
stated with certainty that provieo (b) to 
Sea. 46 (1), does not justify the exercise of 
n second vote, even though the insertion 
of the name of the voter for the second 
time in the electoral roll was wrong, (Mc. 
Nair J) 
NASIRUDDIN AHMED vs. HAJI MAHAM- 
MED YUSUF. 
63 Cal. 825=40 C,W.N. 741 =1651.C, 
869 


Sec. 46—Particulars of allegations 
made in plaint. if can be furnished in 
afidavit in reply after expiry of time for 
fling application. 
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Calcutta Municipal Aot- (Contd.) 


Seo. 46 of the Calontta Municipal Act 
does not prevent petitioner who has filed 
his petition within the period spesified in 


. the section from stating in his affidavit 


in reply, after expiry of that period, any 
further particulars of tha allegations mads 
in the petition. (Me.Nair J.) 


NASIRUDDIN AHMED ys Hast MAHAM» 
MED YUSUF. 


63 Cal, 825=40 C.W,N. 7417165 1C, 
489 


Sec, 46—Provtsion of S days time in 
the Section tf applies to giving particulars 
by adding other instances of personation, 


The proviso in See. 46 of Calcutta 
Municipal Act, giving 8 days time within 
which to file the election petition, is intended 
to provide the person electod with an oppor- 
tunity of meating the chargesnt once and thus 
to enable the matter to be speadily deter- 
mined, and substantiated to ensblaa frosh 
election to be held withoné delay. There 
is hawever nothing in the seetion which 
prevents an applicant, after such 8 days, 
from giving further partionlars—by adding 
other instances of personation. In such 
eases tha tiding principla in ordinary 
particulars which is to prevent the defence 
from baing embarrased and enrure a fair 
and effectua! trial, should be made to 
apply. (McNair J.) 


NASIRUDDIN AHMED vs’ HAJI MA- 
HAMMAD YUSUF, 


63 Cal. 825=40 C.W.N. 741=165 
L C. 489. 


Sec. 127, cle. (a) & (b!— Assessment 
of same building under both clauses, if 
permissible, 


For the purpose of See. 127, Onlentta 
Municipal Act ' building” includes a part of 
B building, When part of n bnilding is 
used for residential purposes and part for 
letting purposes, the rama building may be 
assessed under both ols. (a) & (bi of Seo, 
127 ofthe Calentta, Municipal Act -auch 
part ns ia used for letting purposes being 
assessed under cl. (2) and such part as ig 
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Calcutta Municipal Act— (Con) 


used for residential purposes being assessed 
tinder ol. (b). (S. K. Ghosh & Guho JJ.) 


CORPORATION OF CALCUTTA vs. MoTI- 
ORAND CHOWDHURY & ORS. 


40 C.WN, 818, 


Sec. 391—License, if must be taken 
for cinema when police license, if must ba 
taken. 


Sec. 394 of the Calontta Municipal Act 
covers cinemas and the application of the 
seotion to cinemas is not axeluded by the 
Cinematograph Act. Consequently for open- 
ing or keeping open s cinema within the 
limits to which the Calcutta Municipal Act 
applies, a license must be taken from the 
Corporation although a police license may 
have bean taken. When auch license is 
not taken and the Corporation prevents the 
opening of the cinema, it does not exceed 
ita authority and is not liabla for damages. 
(M. C. Ghosh, J.) 


CORPORATION OF CALCUTTA vs. THE 
MonaRcu Biscopr Co, 


40 C,W.N, 497=63 CL. JL=AIR. 
1936 Cal. 145= 162 I.C. 666, 


Sec. 523 (1)— Couri of Small Canses 
or High Court which has jurisdiction to try 
suit within local jurisdiction, but above pect 
mary jurisdiction of former—division of 
jurisdiction between Courts of Small Causes 
interse and Small Cause Court and High 
Court, principle of, 


The words “haying local jurisdiction”, in 
Sec, 523 (1) of the Caleutta Municipal Act, 
refer to the Court of Small Onnses and the 
words “aa the case may be” refer to pecu- 
niary jarisdiction, tha reanlt being, that 
under the Section the division of jurisdic- 
tion as between the different Courts of 
Small Causes is local while that between 
the Court of Smail Causes and the High 
Conrt is pscuniary. Consequently when a 
claim under the section amounts to n figure 
above the pecuuiary jurisdiction of the 
Court of Small Causes, the High Court and 
not tha Court of Smati Cunsas has jurisdise 
tion to entertain the suit, although the 
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local jurisdiotion may be with the latter, 
(Nasim Als & Henderson JJ.) 


BHUIYAM BHASKAR CHANDRA MA- 
HAPATRA v3, THE CORPORATION DP CAT 
CUTLA, 

40 CWN. 764 


Rules in“ Assessment" and Collection 
Manual, if have force of law. 


The rules in the “Assessment nnd Col 
lection Manual of the Corporation of 
Calcutta” have not the force of law nnd 
may be ignoved if they are inconsistent with 
tha provisions of the Calcutta Municipal 
Act. (S. K. Ghose Guho JJ. 


CORPORATION OF CALCUTTA vs, MOTI- 
CHAND CHOWDHURY & ORS. 


40 C.W.N. 818, 


CENTRAL PROVINCES DEBT CON- 
CILIATION ACT (II OF 1932) 


Secs. 2(c) & 8(2)—Definition of “debt” 
— scope of, 


The definition of “debt” in el, (0) of Sec. 
2, ©. P. Debt Conciliation Act is wide 
enongh to inelude any linbility for = cash 
payment on account of net cash and com- 
pensation for equalisation of shares nnder 
4 partition decree, and the decreahnlder 
entitled te reulisa auoh amonnt dno is a 
creditor, (Bollock J.) 


PANNALAL vs, BAIJNATH & ORS. 
AiR. 1936 Nag, 145165 1.C, 412 (1). 


Sec. 15(2)—Suit by creditor - dismissed 
debtor's application under Sec. 4. 


The words “sues” in Sec. 15 (2) of the 
GC. P. Debt Cangiliation Act is used inn 
comprehensive sense so aa to include the 
entire muit until the passing nf the decree. 
Sac, 15 (3) therefore comes into operation 
not onty when the certificate is granted 
bolora the inatitution of the snit, but also 
whon it is granted during the pendeney of 


tho anit. {Niyogi A. J. C.) * 


SUKA LAL vs, DAMROO & ANR. 
19 NLJ, 24. 


C. P. TENANCY ACT (XI OF 1898) 


Secs, 46 & 47—Right of occupancy 
tenant to transfer his holding — Rights'of heir 
in case of transfer by occupancy tenant. 


Under See 46, CO, P. Tenancy Act, the 
transfer by sn ocenpaney tennant of his hol- 
ding is restricted, Under See, 47 when an 
aceupancy tenant does transfer his holding 
his heir is entitled to ba put in possession 
by the Revenu? Oilicer, Tha section eror- 
tes no interest in the hair, under tha general 
rule, (Wort & Fazl Ali JJ) 


S. M. De Souza vs SECY. OF STATE. 
A.LR, 1936 Pat, 542, 


CENTRAL PROVINCE LAND 


REVENUE ACT (II OF 1917), 


Secs. 73 & 80-—Settlement officer 
allowing deductian ar exception from rent— 
force of the dectsion. 

A settlement officer has power to allow 
a raduetion or exception from ront and his 
decision is binding an the landlord during 
the currency of the settlement, (Pollock J.) 


KAMLUSAo vs. KISAN & ANR, 
ALIR, 1936 Nag, 221-164 1, C, 941, 


Sec. 80— Section, if has resirospeciive 
operation, 

See. 80 of the C. P. Land Revenue „Act, 
1917, which requires the defeated party to 
aua within one year cannot have a retrospec- 
tive operation, and cannot apply to a’person 
who ia governed by the ©. P. Land Revenue 
Act of 1881. (Subhedar & Niyogi A. J. Cs.) 

YADGAR FIURSAIN va, MOULANA M, D. 
R. & ANR, 

31 N.L,R, 202. 

Sec. 88(2)(c)—Proprictor —meaning of. 

The word “proprietor” in Sec. 188 (2) 
fo) of tha C. P, Land Revenue Act, onnnot 
ba taken to mean a recorded proprietor 
ouly but includes an unrecorded proprietor 
ns woll. Subhedar & Niyogi A. J. Cs.) 

YADGAR HUSSAIN vs. MOULANA M.B.R. 
& ANR, 


31 N,L.R, 207=A.LR, 1936 Nag 71 
=163 I.C, 79. Epas ra 


Sec 16 (2) (1)—Efect of notification 
No, 1621-ATI —suti for agricultural profits 
-- limitation, 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


133 


GO, P. Land Bevonne Act—(C ons.) 


The effect of the notification No. 1521 
KI) dated 26.4.28 ond notification No. 185 
dated 15.9.27 is to make the agricultural 
yani 1923-39 consiat of 14 months from Ist 
April 1928 to 3lsé May 1929, A snit for 
agricultural profits in tha year 1997-98 
has therefore to be brought within 3 years 
from 1st April 1928 according to See. 160 
ofthe 0. P. Lind Revenus Act, (Pollock 
4.3.0.) 


MADHURNATH vs, FATLAL SAO & Ong. 


31 NLR. 335A.) R. 1935 Nag, 244 
= 159 LC, 950, 


Secs, 187 & 189— Imperfect partiticn 


of Mahal -- Lambarday, if ceases to be such, 


Per Grille, J. C. and Gruer, A. J. C— 
Onan imperfect partition of a» Mahal, a 
lambardar dogs not automatically ceasa to 
exercise his power when his propristory 
interest ina Patti of that Mahal ia lost, 
The Mahal continues to ba the Mabal and 
foes not lose its character as such on an 
imperfect partition into pattis, and the lam- 
bardar of the Mahal continues to be the 
lambardar until he is removed. A lambar- 
dar is appointed by Statute and is only 
removable by Statute. Per Subhedar 
A, J. C.—A person who has heen 
appointed lambardar of a Mahal ceases to 
be a lambardar when the Mahal is imper- 
fectly partitioned. Tha legislature obvi- 
ously contemplated that while the mppoint- 
ment of a lambardar must be exprassly 
made far each mahal or patti, it left the 
formal removal of a lambardar so appoin- 
tad absolutely in the discretion of the 
appointing authority and did not east upon 
it the duty of formally removing him when. 
ever in the oyo of law heceasa: to funobion to 
such, 

Kesho JAGANNATH SAGDEO os, RAQJI 
Gopal BAGDEO. 


31 NLR, 132=A.1R, 1936 Nag, 44 
=1611.C. 816. 


Sec. 188 (2) (c)—Right of Lambardar 
to sue for commission. 

A Lambardar becomes entitled to his 
commission when ha has paid the land 
revenue and the fact that he is required 


CIVIL DECISIONS 138 


C. P. Land Revenue Act— (Conia. 


to vender account within six months does 
not prevent bim from suing for the re 
covery of the commission bafore the lapse 
of six months. (Subhedar if Grille, J. C. 8.) 


“KESHO JAGANNATH SAGDEO ps. RAOJI 
GOPAL SAGDRO, 


31 NLR 132=A.LR, 1936 Nag, 44 
=1811. C, 806, 


CENTRAL PROVINCES LOCAL SELF 
GOVERNMENT ACT (IV OF 1920). 


Secs. 4, 21,36 & 79 - Vice-Chairman 
of a Local Board, if a publie officer within 
the meaning of Sec. 21 (10. of the Penal 
Code. 


Having regard to the provisions contain- 
ad in Sees. 4, 36 read with 21 and 79 of the 
O. P. Local Self Government Act, the Vice- 
Chairman of the Loeal Board must be 
deemed to be an officer whose duty it is to 
perform official duties enumerated in Seo, 
91, para 10 of the Penal Code, (Bose J.) 


ANNA CHAMPAT RAO DESHMUKH vs, 
EMPEROR, 
19 NLS. 221, 


CENTRAL PROVINCES MUNICIPA- 
LITIES ACT ‘II OF 1923). 


Secs. 163 & 199— Health Oficer, as 
Secretary of his Deperiment,if can issue 
notice under his signature. 


Rule 10 of the Municipal Rules and 
Bye lawa framed under Sec. 250% 27 of the 
C., P. Municipialities Act empowers the 
Health Officer in hia own Department to 
perform the duties and exercise the powers 
of the Secretary, The rulo is in no way 
uliru-vires oy inconsistent with Sec 168 of 
tha Act. A notice under See. 199 of the 
Act under the signature of the Henlth 
Officer requiring a person to construct a 
pucca drain is not invalid by reason of the 
fact that the notice was not siguod by the 
Health Officer in his capacity as Secretary 
of the Health Department, Any defeet in 
form, would further be cured by Sse, 168 
(4: of the Act. (Gruer € Bose JJ.) 


LOCAL GQvERNMENT vs, GANPAT RAD 
VENKATRAO NAIR. 


19 N.L.}. 192. 
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CENTRAL PROVINCES TENANCY 
ACT (XI) OF 1898) 


Secs. 46(3) & (5)—Scope of the section 


Sec, 46, sub sec, (5), O. P. Tenaney Act. 
does not determine the question of validity 
or otherwise of the transaction itself. For 
that purpose reference must be made to 
sub-see, (3)!which alona interdicts car- 
tain transfers, Sub-Sec. (5) merely shuts 
out the evidence which would furnish 
proof of the transfer, but does not enlarge 
thu sphere of tha prohibition. The registr 
tion or non-registration of the document 
does not affect he inherent charnetor of tha 
transfer which is to be judgod by another 
provision. (Str Shadi Lal) 


PARASHURAM BALAJI DESHMUKH & 
ANR, vs. ASARAM & OTHERS. 


LL.R. 1936 Nag, 104=19 N.LJ, 228 
=71 MLJ. 856=41 C.W N. 101-64 
CEJ, 302=17 Pat, LT. 937=164 LC. 
345=A,LR. 1936 P,C. 301, 


Sec. 46 (3) & (5)—Registration of 
document embodying transfer which is partly 
valid and partly invalid— effect of, 


A document embodying transfers of 
which soma are valid, but others are invalid 
being prohibited by statute, if admitted to 
registration, cannot be breatod as as un- 
rogisterəd dacumant, The document would 
bə inoperaive in regard to the property, 
the transfer of which is prohibited, but so 
far as “the remnining properties are 
concerned berea is no law under which 
their transfer oan ba invalidated, 
(Sir Shadi Lal) 


PARASHURAM BALAJI DESHMUKH & 
ANR. os, ASHRAM & OTHERS. 


LLR, 1936 Nag, 104=19.NLJ, 228 
=ALR. 1936 P.C. 301=164 IC, 345 
241 C.W.N. 10t=64 CLUJ, 301 17 
P.L.T, 937=71 M.LJ. 856, 


Sec, 46(5)--Duty of Registering Officer 
under the Section. 

Under See. 46 (5). Registration Act. the 
Registration Officar ia not required to enter 
upon an enquiry as to whether a certain 
propsrty sought to be transferred would or 
would not amount to an osoupansy right. 
Such an enquiry is beyond his province. 
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His funotion is to peruse the instrument 
and to sea whether it purported to maka 
a prohibited transfer, and if he thought 
ex-facie that the instrument did not embody 
such transfer, ha is bound to admit it te 
registration. (Sir Shadi Lal.) 


PARASURAM BALAJI DESHMUKM & 
ANR, vs. ASARAM & OTTERS. 
LLR. 1936 Nag, 104=19 N.LJ. 223 
=ALR 1936 P.C. 331-164 LC, 345 
=41 C.W.N, 101=64 CLJ. 301=17 
P.L T. 937=71 M L.J. 856, 


Sec. 83— Decree for arrears of rent by 
Court other than first class Subjudge, if 
appealadle, 

A decres for rent passed by n 
Subordinate Judge who is nota Subordinate 
Judge of tha first class. is nappentable. 
(Subhedar A. J.C.) 

Aterar Att KHAN vs, RAM KRISH- 
NA & Ors, 


31 NLR. (Supp) 18=160 1, 
ALR. 1935 Nag. 257, 


128 


CERTIORARI 


Circumstances in which writ of certi- 
orari will be issued. 


Whenever a body of persona having 
legal authority to determine questions affect- 
ing the rights of subjecta and having the: 
duty to act judicially act in excess of their 
legal authority, they are subject to the con- 
trolling jurisdiction of the Court whieh is 
exercised hy the issue of a writ of gerti- 
orari, But the rights of subject referred to 
abora must be rights which can be legally 
enforced and not mere honours or prece- 
dence, claimed or recognised as a matter of 
courtsey or usage. {(Pandrang Row, J.) 


EMSERUMANAR JEER SWAMIGAL vs, 
Boarn or ComMissloNERS vor HINDU 
RELIGIOUS ENDOWMENT, MADRAS & Ors, 


71 M.L.J. §88=44 M.L.W. B39= 1936 
M.W.N. 954=A IR. 1936 Mad. 973. 


Election set aside on the ground of im- 
proper votes having been received—resiut of 
election not materially affected by reception 
of the votes—interference by certiorari 
whether proper. 
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An election having been set aside on the 
ground that the Polling Officer had wrong 
fully invalidated certain ballot papers 
and thereby disenfranchised a number of 
yoters, the petitioner who hai been return: 
ed by a majority of 114 votes applied for 
a writ of certiorari to quash the order of 
tha Election Commissioner declaring the 
election invalid, It was found that even 
if the réjectad votes had been duly admit- 
ted, the resul of the election could not 
have been materially affected. Held, that 
the Election Commissioner having declared 
the election void without considering the 
very question upon ‘which his jurisdiction 
tn declare the election void depended, there 
was a proper case for interference by cerbi- 
orari, and the Commissioner's order was 
liable to be qnashed. (Venkata Subba Row 
& Cornish JJ.) 


Y., MABARALESWARAPPA vs. S., RAM 
Cu. Row & Ors. 
71 M.LJ, 199=A.LR 1935 MAD, 669 


=44 MLW, 101=1936 MW.N. 720 
=165 I.C. 433, 


CESS. 


Claim for cess based on valuation role, tf 
may be questioned in Civil Court by showing 
that the Itecord-of-Rights on which valua- 
tion roll was based was incorrect. 


When a Cess Valuation Roll has bean 
prepared in accordance with the record-of- 
rights a4 itt stood at thetime, the tenant 
cannot question the said roll collaterally in 
a civil suit brought for rent and cess by 
showing that the rocord is wrong, for 
example, that it has recorded the land as 
forming different tenures, whereas they 
form a aingle tenure. (Guha & Lodge JI) 


KAMEswaR SINGH vs. KULADA PRO 
SAD Sau. 


40 C W.N, 153=62 C.L.J. 303, 


Valuation roll prepared on the basts of 
record-of-rights—entries in the Record of 
rights erronesus—liabsliiy of the tenants. 

When a valuation roll has been prepared 
on the basis o! vecord-of-rights, and port of 
the entries in tha reeord-of-rights ia found 
to be erroneous and incorrect, that fret 
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does not render the valuation roll prepared 
under the Cess Act ultra vires. It is not 
open either to the landlord or to the tenunts 
to question the valuation roll unless it was 
prepared without jurisdiction, and until and 
unless the valuation role is declared to be 
ultra vires by a competent court, the liabili- 
ty of the tenants as to payment of 
cess must remain, (Guho & Ledge JJ.) 


KAMESWAR SING vs KULADA PROSAD 
SAHU, 


40 C.W.N. 153=62 C.L.J, 303, 


CHARGE. 

Compromise decree creating charge in 
favour of a third person — Compromise deed 
not reigstered--Third pariy, if can enforce 
the charge. 


Where the parties to a suit come tos 
compromise and the terms of the com- 
promise are incorporated in the decree, a 
person who is nota party to the suit and 
who gets a maintenanee allowance “under 
the compromise,” for payment of which a 
charge is created over certain property, 
eaunot enforce the charge unless the com- 
promise deed is registered. (Rachhpail Singh 
d, 


MT, TiyJO vs. CHIRANJI DAL. 


1936 A.L.J. 2388-1936 AW.R 586 
2161 1,C, 45 =ALR. 1936. All 621, 


CHARITABLE & RELIGIOUS TRUSTE 
ACT (XIV OF 1920). 

Sec, 3—Order under the section, if open 
to revision, 

An order of the District Judgo under 
Sec, 3 of tho Charitable and Religious 
Trusts Act, is open to revision hy the High 
Court under See 118. 0. P. Code and Sec. 
44, Punjab Courts Act. (Bhide J.) 

MUHAMMED YAR vs. KHALILUL 
RAHMAN. 


17 Lah, 768=38 P.L.R. 900- AIR. 
1936 Lah. 695=165 1.C, 664 (1), 


Sec, 3—Mosque built for the publie by 
sudscriptions, tf a public trust, 

A mosque built with funds collected 
from public subsersptions and aged by the 
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Mahamedan public for offering prayers, 
is a public trust, and therefore an applica- 
tion is maintenable under See. 3 of tha 
Cnaritable and Religious Trusts Act 
requiring certain information fram the 
mutwali, and such an application abould ho 
decided on merita {Bhide J} ° 


MUHAMMED Yar vs, Keane. 
RAHMAN, 
17 Lah, 768=38 P.L.R. 900=A.1R, 


1936Lah. 695=1651.C 661 (1) 


Sec. 3—Deed containing trust for public 
purpose and a trust for private purpose— 
Applicability of the section, 


Section 3 of the Charitable and Roligious 
Trusts Act, 1920 can be applied to a desi 
which contains more than one trust, one 
of which may be a trust for the publie pur- 
pose of a charitable or religous nature and 
the other for a private purpose. {Ganganath 


NAGESWAR Prosad SINGH vs, RAM 


SawRup SINGH & ANG. 
1936 A.L.J. 5646-1936 A.W.R. 420. 
163=1.C, 234=ALR, 1936. All. 411 


CHOTONAGPUR ENCUMBERED ESTA- 
TES A T (VI OF 1876) 


Sec. 12A— Application BH section— 
discretion of the Court. 


Tha 8rd sub-section of Sec. 12A of the 
Chotonagpur Enoumbered Estates Act ron- ` 
ders void guy transfaction to which it is 
applicable, but the question as to whether 
it applies to g particular transaction entitles 
the Court to consider tha construction of 
the section and the determination of its 
applicability rests with the Court. (Lord 
Thankerton.} 


Binpeswart CHANDRA SINGH vs. 
BAGESWARI CHARAN SINGH. 


63 LA, 53215 Pat. 203217 P.L.T. 
28-40 C W.N, 289=62 C.L.J, 521= 
1936 A.W.R. 8421936 A.L.J, 104= 
70 M. L.J. 122=1936 M.W.N. 3215 
43 M.L.W. 159=38 Bom. LR., 339= 
38 PLR, 325-1936 OWN, 127= 

ALR. 1936 P.C, 46=160 1,6, 68 


CHOTANAGFUR TENANCY ACT VI 
(OF 1906.) 

Sec. 6—Settlement for cultivation— 
planting orchard on land and gathering 
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fruits from existing orchards — distinction, 
af any. 

There is no dilference between taking 
sditlemant of land for the purpose of plan- 
ting an orchard, which may bo held to be 
cultivation, and taking settlement of a lard 
upon which sn orchard alrendy exists, in 
other words, taking settlament for gather- 
ing all the fruits from an oxisting orchard, 


(Wort & Rowland JJ.) 


KAMAKHYA NARAIN SINGH v3. INDER 
Maw RAM SHAU. 


AER. 1936 Pat. 265.= 162 LC, 981 


Sec, 1 1— Preliminary issue on point of 
lamalation in rent suit decided in plaintiff's 
Savour—defendant, if has a righi of appeal. 

The defendent ina rent suit having raised 
an objection that the suis was barred by 
the provisions of Sea. IT, Chotonagpur Ten- 
wucy Act, tha Court framed a preliminary 
issue on the point, and uliimatoly decided 
it ia favour of the pinintilf, The defendant 
thereupon appealed from the said order to 
the Deputy Commissioner. Heid, that no 
appeal lay from the order because a decision 
on such point in plaintiff's favour was not 
a decree declaring or determining the right 
of the parties conclusively. (Saunders J.) 

RAM RAcHHayA SINGH & ORS. 


vs. DAMAR SINGH. f 
A.LR, 1936 Pat, 356 = 161 1.C.694, 


See. 46 — Mortgage beyond five years, if 
illegal, 

There is nothing in tha Chotonagpur 
Tenanoy Act which provides that a mort- 
page by a yyot of his right in hia holding 
for a period exceoding five years is illegal, 
{Wrot 3) 

BAIJNATH PROSAD SINGH vs. 
WAR SINGH & Ons. 

A.LR 1936 Pat, 63=160 1,C, 1066, 


MUNKS- 


Sec. TAA — Provisions of the section tf 
applicable to vacancy “existing at the date 
of application, 

See. 74A of the Chotonagpur Tenancy 
Aat introduced by the amending net of 1920 
empowers the filling up of a yacaney at 
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the date when the application is made, ir- 
respective of whether it ocourred before or 
after the provision came into foree, provided 
the custom of headmanship exists nb the 
Gate. (Macpherson € Khaja Mohammed Noor 
JI.) 


JAGDISH CH. Dro DHABAL DEB vs. 
BANKARSHAU BHUMJI. 
15 Pat, 488=17 P.L.T. 445,= 162 1.C, 
582. 


Sec, 74A— Question of limitation in 
proceeding under the section, if can be cha 
Uenged tn a separate sutt. 

When a question of limitation is decided 
ina proceeding ander Bec. 74A of the Cho- 
tonagpur Tenancy Act, that decision wha- 
ther rightly or wrongly made, is, subject to 
appeal or revision, final between the parties, 
and cannot ba gone into again in a subse- 
quent suit between the same parties. (Mac- 
pherson & Khaja Mohammed Noor J.) 


JAGDISHA CH. DEQ vs. SANKARSHAN 
BHUMJI. 
15 Pat, 488=17 P L.T, 445,=162 J.C. 
582, 


Secs. TAA, 139 & 258 - Deputy Com- 
missioner appointing a person as village 
Headman without jurisdieiion—sutt in the 
Civil Court, if barred, 

Seo. 744, Bub- See. (5) or Sec. 139. ol. 
(b), doas not bar a suit in the Civil Court 
where the appointment of the defendant ns 
n Village headman was made by the Deputy 
Commissioner without jurisdiction, (Mac- 
pherson & Khaja Mohammed Noor JJ.) 


JAGDISAH CH. DEO vs. SANKARSHAU 
BRUMI, 
15 Pat, 488=17 P.L.T, 445=162 IĊ. 
582. 


Secs 46 & 47—Mortgage of raiyati 
holding, and sale of such holding in execti- 
tson of morigage decree, if permissible, 

Although under Sec. 46, Chotonagpur 
Tenancy Act, the mortgage by a tenant of 
his raiyati holding in any portion of it, is 
permissible, yot by reason of the plain pro- 
visions of See, 47, that holding cannot be 
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sold in excontion of the mortgage, decree, 
(Macpherson & Fazl Ali JJ.) 


MST, JAMUNI v3. BHOLARAM, 


15 Pat. 414=17 P.L.T, 650=165 LC, 
574<=A,IR 1936 Pat. 561. 


See. 47—Sale of raiyati holding tn 
etecution of mortgage decree~ purchaser of , 
holding at certificate sale for arrears of rent 
if can object to the sale, 


Where the mortgages of a portion of a 
raiyati holding proceeded to sell it in execu- 
tiou of his mortgage decree, and therenpon 
a person who had in the meantime purchas: 
ad the entire holding at » certificate sale on 
the ground that See. 47, Chotonagpur Ten- 
aney Act prohibited such a sale, held, shat 
such person could not be said to baa repre- 
sentative of the judgment-debtor and there- 
fore had no locus standi to make the objec- 
tion. {Macpherson & Fazl Ali JJ.) 


Mest. JAMUNI vs BHOLARAM, 


15 Pat. 414=17 PLT, 650,=165 LC. 
674=A.LR. 1936 Pat, 561, 


Secs 208 & 212~—Sale of th? holding 
for arrears of reni~-decretal amount deposi- 
ted after statutory period—sale, if can be 
sot aside, 


Where the sale of a holding for srreara 
of rent under Sec. 208, Chotonagpur Ten- 
annoy Act, was seb asid by the Churt, and 
it appeared that the deposit of fie deoretal 
amount contemplated by Sec, 212 of the 
Act was made after the statutory period, 
held that the Court had no jurisdiction to 
accept the deposit, and therefore the order 
setting aside the sale was without joris- 
diction and could be challenged hy a suit. 
(Agarwalla € Varma JJ.) 

JAINANDAN RAM TEWRAI vs, PURIA 
TRAON 


15 Pat, 698=17 P.L.T, 673,=165 JC, 
812=A,LR, 1936 Pat, 590. 


Secs. 214 (b) & 258—Right of Civil 
Court to set aside deeree passed without 
gurisidiction, tf can be barred. 

Soe. 214 (b) of the Chotonagnur Ten- 
crey Act doos not conslitute a bar to the 
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inherent right of tha Civil Court to set 
aside a decree passed without jurisdiction. 
This right is also expressly recognised by 
Sec. 258 of the Act. (C. Agarwalla & Madan 
JJ) 


JAINANDAN RAM TEWARI vs, PURAT 
ORAON, ? 


15 Pat, 698=17 PL,,T, 673=165 LC, 
; S12=A,].R, 1336 Pat. 590. 


CIVIL PROCEDURE CODE V OF 1908) 
Seca, 2 (2), 47 & 48—Application for 


execution —order allowing amendment af 
petition made after expiry of twelve 
years—order, if appealable. 


A decrasholder after several unsucces- 
aful attempts to execute his decres, finnily 
filed an exeontion petition asking for the 
arrest of the judgment debtor and ntbach- 
mont of his movable properties. Later he 
applied for leave to amand his petition, by 
including a prayer for the attachment of the 
judgment-debtor's immoveble propetty. This 
application was made after the expiry of the 
twelya years period prescribed by Sea, 48 
C, P. Code. The executing Court however 
allawed the dacresholder to make the amen- 
dmant sought for. Held, that the order 
allowing the amendment was incidental and 
and interlocutory and not final, nnd therefore- 
the app al to the lower court was incompe- 
tank. Held, however, that the order of 
the executing Court allowing theamendm nt 
was not fiistified and was liable to ba set 
asida in revision. (Venkatasubba Rao, J,) 


VALUTHA NDI BEBRANKUITY vs. ÀM- 
ATH MAMMU & ORS. 
71 ML.,J, 256 


Sec. 2(9) & ({11)—Registered kabu- 
liyat ta cultivate malikmakbuza land for 
fixed period for a certain sum annually - 
tenancy, if created. 


Where the defendants exeeuted a regis- 
tered kabnliyat to plaintiff (Matskmakbuza 
holder} to cultivate plaintiffs land for a 
particular period agreing to pay a certain 
sum every year in returns keld, that the 
defendants were thereby constituted te- 
nants of the plaintiff, and the money satipue 
lated to be paid hy them annually to the 
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Plaintiff was “rent” within the meaning of 
the Act. (Vivian Bose J.) 


BABURAO BHIKAJI vs. SANDE & ORS. 


LLR, 1636 Nag. 5=165 i C, 122= 
A.LR. 1936 Nag. 80, 


Sec, 2 (15) & Or. 3, r, 1— Recognised 
agent -- Right to argue and plead a case. 


Or. 3, r. F, C. P, Goda provides that any 
appearance, npplication or act in any Court 
may be made or done by a recognised agent, 
The rule maana no more than that he ean 
appear, make applications and take such 
steps as may ba necessary in courses of the 
litigntion for the purpose of the ease of his 
principal being properly led before the 
Court, It osnnot justify n recognised agent 
being allowed ta argue and plead. (Sri- 
pastava € Nanavutly JJ.) 


JIYAN LALL & ORS, vs. PROPERTY OF 
RAMRATAN æ ORS. 


1936 O.W N. 351=161 LC, 538 (1}= 
ALR. 1936 Oudh, 262, 


Secs. 2 (17) (b) & 80 Dispute 
between two coemuiwalsis about profis— 
District judge placing one mutwalt in 
management--sutt by other mutwali for his 
share of profits—notice under sec, 80, tf 
necessary. ; 


Where a dispute arises between two co- 
mutwalis about the profita from the wakf 
property, and ory the matter coming up ber 
fore the District Judge, ha arranges with 
their consent that one of them shonld take 
charge of the property, manage it, collect 
rents and after making certain deductions 
divide the profits themselves, the mutvwallis~ 
pub in charge of the management cannot be 
said to ba a prblic officer within the mea- 
ning of sao, 2 (17) (b), C. P. Code, In a 
stit by the other mutwalli for his share 
of tha profits, itis therefore not neasasnry 
for him to give any notice to the defendant 
mutwalli under Sec. 8,0 0. P. Code. 
{Allsop J.) 


ABDUL RAB vs, MOHAMMED HASAN 


KHAN, 


1936 A.W.R, 1012=1936 A,L,I, 1212, 
165 1. C., 681 =A I.R. 1936 All, 801. 
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Sec. 4—Insolvency Aci, if governed by 
C, P. Code.. 


The Provincial Insolyaney Act is a 
special law, and in the absence of any apecific 
provision to the contrary the Code of Civil 
Procadure cannot limit ov otherwise affect 
the provisions of the Insolvency Act, 
{Oollister € Bajpai J,) 


WALI MUHAMMED vs, HINGAN LAL. 
58 All, 639=1936 A.L.J} 9=1936 A.W, 
R. 61=A..R. 1936 All 80=161 LC, 
311, 3 a 


Sec. 11—Circumstances under which 
decisi n in former suit may operate as res 
judicata in subsequent susi, 


In order that a decision in a formar 
agit may oparata as rea judicata in 
subsequent suit if is necesanry that the 
Court which tried the former suit was a 
Court competent to try the subsequent 
suit. Mere compstency to try the issue 
rriand in the subseqneant suit is not enough. 
Farther, ib ia the competenay of the original 
Gourb which dsaided tha former anit that 
must be looked to and not that of tha 


appellate Court in which that anit waa“ 


ultimately desided on appaal. and in order 
to determine whether the Court which 
decided the former snit had jurisdiction to 
try the subsequent suit, regard must bo 
had to the jurisdiction of the Canrt at the 
data of tha formar suit and not its jurisdio- 
tion at the date of tha sniisequant suit, 
(Harries J.) 


KALYAN DAS vs. SUDERSHAN LAL, & 
ORS. 
1936 A.W.R, 1091 


Sec. 11—Application for execution— 
adjustment pleated—application dismisssd 
not being pressed--fresh  application— 
question as to iruth of adjusiment, if enn 
be raised. 


In an application for execution of n 
decreas, the judgment dehtor pleaded that 
n amallar among than that claimed, was 
dua by reason of an ndjuatment, Subsequ- 
ently the application for exsention not 
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having bean pressed, the Court dismissed 
the same with the remark “not pressed”, 
Subsequently, the decrea-holders again 
applied for execution. The judgment- 
debtor contended that the question as to 
the truth of the adjuatment pleaded by him 
could nat be gone into by tha Court as it 
had been decided by the order on the 
previons application. Held, that the mle 
of resgudicata did nob apply to the cnse 
as the question of adjua! ment had not been 
decided either expressly or impliedly in 


tha previous applicntion for execution. 
(Pandrong Row. J.) 
LACHIBAM SANTOKACHAND AMME- 


OMAND FIRM vs. TARACHAND JAYRUPSI 
FIRM, 
71 MJ, 4909-1936 M,W.N. 810=44 
M.L W, 561, 


Sec,11—-Decision when may operate 
as res judicta as between co-defendants, 


In order that a decision may operate as 
resjudicata as between co-defendants, three 
conditions are requisite ;- (1) thera must he 
a conflict of interest between the defendants 
concerned; (2) iè must ha necessary to 
decide the conflict in order to give the 


` plaintiff the relief ha claims; and (3) tha 


question hetwaen the defendants must have 
have been finally decided, Where the 
question of liability of the defendants 
inter se has not been required ta be desided 
in a anib, the judgment given in that 
suit camat operate as res syiscaia ina 
subsequent suis between the co-defendants, 
(Nanavatty € Zia-ul Hassan JJ.) 


VIGAR ALI BRG v3, MOHAMMED SRO- 
PAT ALI KHAN & Ons. 
1936 O,W.N. 982, 


Sec, 11.— Parties not litigating under 
the same title—-plea of resjudicata, if 
available. 

Where the parties in n suit aro not 
litigating under the same fille under which 
they litigated in the foriner suit, the plea of’ 
1er judienta cannot be availed of. (Srivas- 
tava A.C. J. & Smith J.) 


GUR DIN Sart vs. BADRI & ORS, 
1936 O.W.N, 1003-164 I.C, 1003. 
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Sec 11. Judgment obtained by fraud 
or collusion — Sec, 11, if applicable. 


It is always open toa party to show 
that a judgment against him was obtained 
by frand Or collusion or that thara was want 
of juyisdietion and in such ensos See, 11, 
C. P. Code, woul’ not apply. (Sulaiman O. 
J.A Bennet J.) 


MST, PARBATI vs, GAIRAT SINGIL. 
1936 A,W.R. 1009= 1936 A.L.J. 1162, 


Sec. 11—Competency of Court to iry 
suit—change in valuation due to rise m 
market value of properties involved, if can 
ba taken into account, 


Tn determining the guostion of compe- 
tency fur the purpose of Sac. 11, C. P. Carle, 
the court need not take into aecount any 
chango in valuation 1esulting from r mora 
rise in tha market value of the propertios 
involved. Ifthe property concerned in the 
kwa suits are the samo, the fact that fifty 
years ago thay were worth only m amount 
which wonld have brought a suit relating to 
them within the jurisdiction of a particnlar 
Court is no reason for holding a prononnce- 
ment of that Cours in respect of tiile thoro- 
to not final merely heeanse according to 
the presant dry market value the samo pro- 
parties are worth more than the limit of 
tha pecuniary jrrisdiction of that Courh, 
(Varadachariar & Mockett JJ.) 

DURJATI SUBBAYYA vs. ANANTARAJU 
NAGAYYA & Ors, 

ba 71 MLJ. 619, 


Sec, 11—Principle of consiructive res 
judicata, if applicable to execution proceed- 
ings. 

Tha principle of constructive res-judi- 
cata is part of the general principle of res- 
judicata nnd is therefore applicable to oxe- 
cution proceedings nlao. {Vivian Bose J.) 


MT, LAXMEBAI vs, SEWAKRAM, 
LL.R 1936 Nag, 124, 


Sec, 11 —Question of tile decided by 
Insolvency Court—deciston, if operates as 
res sudicteta hetwecen the partics. 


©. P, Code “CGon'a)) 


Where m question regarding title to 
certain propirty had been decided hy tho 
Iusolyency Courtnat the instanca of a person 
who submits to it, the decision operates as 
ras-judiesta whore the sama question is 
raised in a subsequent suit by tho same 
person seeking a declaration that tho pro- 
party belonged to the insolvent. 59 Cal. 
1135 & 51 Ail 559 relied on, (Vivian Bose 
7) 

KUSHABYBAI vs, BAISAKHU. 

LLR. 1936 Nap 28. 


Sec. 11 — Objeciians to award decided 
an arbitration procecdings — matter, if can 
be raised again in separate suit, 


Where objections hawa been preferred 
daring arbitvatisn proceedings and have 
heen disallowed, the principle of finality 
applios and the same matter canunt be 
agitated in n separate civil suit. (Abdul 
Raschid & Addison JJ.) ` 

DAMODAR Dass & Sons DTD. vs. L. 
Basuastlwar Nari & ORS. 

A.LR, 1936 Lah, 865. 


Sec. 11—Suit for rent against defen- 
dant alleged to be for poesession of the 
land—atit dismissed —subsequent suit for 
or in tha alternative for assessment of fair 
rent, if maintainable. i 


The plaintiffs had in a previous snit 
claimed rent from the defendant on the 
allegation that the plaintiffs hada three 
annas odd interest in n certain mahal and 
that the landa which the defendants were 
in possession of had fallon entirely within 
thoir path, That snit having been dismissed 
on the ground that the plaintifls had fniled 
to establish that the land for whioh the 
plaintiffs were claiming ground rent had 
fallen entirely within their path, the 
plaintiffs Lronght another action for recovery 
of rent claiming that they had separate 
path and the land was clearly within that 
path and that the defeidant were in 
passession. Heald that tho latter suit was 
barred by ves judicata, (Wort J.) 

JAI NARAYAN LAT, & ORA, Kashi LAL 
& ANR. 

163 1,C, 138. 
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Sec, 11— Suit dismissed as prematura— 
second sit, if barred, 


In order to craatean effective bar under 
the rule of res-judicata, asuit must have been 
finally heard and desided. A snit dismissed 
on the ground that it is premature cannot 
be said to have been so heard nnd desided, 
(Din Mohammed J.) 


SHAM SUNDAR vs. CHANDU LAL & ORR. 
98 P.L.R, 1282 A,1,R, 1935 Lah. 994. 


Sec. 11—Scope of the section. 


Seo, 11 of the C. P, Code is exhaustive 
in respect of eases falling within its terms. 
and with ragard to snch eases the Cours is 
nat entitled to traval outside the section 
and apply goneral principles (Mukherjee 
€ S- K. Ghosh JI) 

FECUNDER ALI MIRDHA & ORS. vs. 
SULORUDDIN Bugiya & ORS, 

40 C.W.N, 174, 


Sec. 11---Scope of the sectian. 


Sec, 11, O. Code is not exhanstivo of 
the lew of res-judieats and the general prin- 
ciples underlying the rulo can be invoked 
in Falarence to mattera on which the ssotion 
is silant or with regard to proceedings to 
whio it does nob in terms apply ; but as 
regards matters apecifioully provided for in 
the Coda, the Courts are bound to limit the 
operation of the rule in secordance witb 
the conditions laid down by the legislature 
and have na power to ignore the expres 
provisions of the statute in order to give 
effact to ganeral principles (Tekchand J.) 


LAHORI SINGH vs, OFFICIAL RECEIVER, 
SIALKOT. 


38 P.L.R. 757 = 163 LC, 520, 


Sec. 11—Doctrine of resjudioata— 
applicablity io evecution proceedings, 


The doctrine of res-fudicata applicable 
to execution procesdings dasa not rest on 
See. 11, O. P. Goda, and distinctions are 
sometimes made between positive decisions 
and mata dinmissals for defnult, Where 
there has been no dismissal for default, 


CIVIL DECISIONS 180 


©, P. Code—(Contd.) 


but on the contrary, the question whether 
A was nob the representative of B which was 
directly raised by the re pondent, was danlt 
with by "the Court and desided adversely 
to the reapondent, it is impossible to ignore 
the foroa of that decision, whether right 
or wrong as res judicata on general 
principles, 51 Cal. 548 4 56 All, 687 
oe (Wort A. O. J. € Dhavle 
J, ; 


KHARTAR SHAH vs. SYAM LALL. 
163 1,C. 38=A-LR, 1936 Pat, 616, 


Sec. 11—Rule of res-judisala, if ap- 
plicable to proceedings tn insolvenzy. 


The proceedings before an insolvency 
court ara not s “suit” within the menning 
of Sec, 11, ©, P. Code, Therefore the 
lechnical limitation laid down in that sec- 
tion cannot be taken into aceonnt in such 
proceedings, and the general principles 
underlying tha rule only are tn ba invoked. 
(Tekchand J} 


LAHORI SINGH #5. OFFICIAL RECEIVER, 
SIALKOT, 
38 PLR. 757=163 1.C, 520. 


Sec. 11—Prinetples of res-fudicata— 
trink of issue or suit when barred, 


In order that tha trial of an issue may 
be barred under Ses. 11 of the C. P. Code 
by reason of such issue having been decided 
in a previous suit, it is neces@ry that the 
previous suit must have been tried and the 
isana desided bya Court which would have 
jurisdiction to entertain the subsequent 
suit. (Mukherjee & S, K. Ghose Jd.) 

SECUNDER ALL MIRDHA & ORS, vs. 
SupoeRUDDIN Bauiyva & Ors, 

40 C.W.N. 174. 


Sec. 11—Decision obtained by frand, 
if can operate as resjudicata. 

The decision in a previous fnit which 
was obtained by means of frand cannot 
operate as res-judiaata in 4 subsequent suit. 
(Lhom & Igba? Ahmed J.) 

GOPAL Das vs. SRI THAKURSI 

ALR. 1936 Al’, 422, 
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Sec. 11— Question of res judicata not 
raised by pleadings or in issues —appellate 
Caurt, if can decline to go into it. 

The appellata Court can rightly decline 
ts allow the appellant to go into the ques- 
tion of res gudicata on the ground that it 
had not been properly raised bythe plead- 
ings ot in the issues. (Lord Thankerton) 

“ SAGADISH OH. DEG DHABAL vs. GOUR 
HARI MAHATA. 

1936 A W.R. 717=1936 0.W.N, 669= 
44 M.LLW. 446=38 Bom, LR, 1128= 


AIR, 1936 P.C., 258 (P.C,)=1641C, 
17. 


Sec,—11 Decision in suit by widow 
for protection of her own rights if opefates, 
as yes-judicata in a suit by reverstoner. 

A decision in a suit by n widow ora 
limited owner in raapect of and for the 
protection of her own rights in certain 
property bars 9  subseqnent suit by 
reversioners in respect of that property 
even though such a suit may not be of a 
rapresentative oharncter. 38 Mad 406 4 
= All 831 followed. (Thom & Iqbal Ahmed 
JJ.) 


GoPAT DAS vs. BRI THARURSII 
AIR. 1936 All, 422. 


Sec. 11—Decision against persons in 
their personal capacity, if can bar a subse- 
guent suisagainst the same parsons in their 
representatM@e capacity. 


The decision in a suit for possession 
and management of an estate againat certain 
persona in their personal capacity cannot 
Operate ua res-judicata so as to bar a 
subsaquent suit against the snme persons 
in their position as Shebaits or managers 
and in raspeot of the property of the idol. 
54 Cal, 770 fallowed 32 Cal 129 distin- 
guished. (Thom & Iqbal Ahmed JJ.) 


GOPAL DAs vs. BRI THAKURII, 
ALR, 1936 Ali, 422, 


Sac. 11 «Decision in representative 
suit in respect of publio or private right, 
when bindingin subsequent litigation. 

Aman may litigate bonafide in respect 
of a public or private right claiming it in 


©. P. Code- (Conid,) 


common for himself and ofhers, and by 
virtue of Beo, 11, O.P. Coda, bind all persons 
interested in such right by the finding 
arrived at in his suit. In suoh cases it may 
not ba necessary even to name tho persons 
axpressly in tha suit, Or, on the other 
hand, under Or, 1, r. 8, O. P. Code, he may 
obtain the lenye of the Court to sue or be 
aed on behalf of or for the benefit of all 
persons so interested. In these circum- 
stangas he has to observe all the formalities 
iaid down in the section, and if he fails to 
do so, persons other than himself will not 
be bound by any decision arrived at in 
that suit. (Addison A, O. J. if Din Moha- 
mmed J) 


BISHEN SINGH & ORS. vs. BAKHSHISTI 
SINGH b ORS. 


ALR 1936 Lah. 13-38 P.L,R, 783. 


Sec. 11—Suit in repres:ntative charac- 
ter conducted without negligence, disposed 
of under Or. 17. R. 8—Dectsion, if operates 
as 1¢.=;udioata, 


When persons litigate bonafide in respect 
of a public or private right claimed in com- 
mon for themalvay, and others, all parsons 
interested in such right shall, for the pnr- 
pose of tha section, ha deamed to be claim” 
ing under the persons so litigating, So 
when a suit of n representative character 
conducted without negligenee, is disposed 
of under Or, 17,r, 8,0. P. Code. it must 
ba taken to have been desided on merits, 
Such decision will therefore fatl within 
the seope of Sea, 11 O, P. Coda, (Bhide J.) 


NILA vs. PUNUN, 


38 PLR, SO9=A.LR, 1936 Lah, 385= 
165 1.C, 808, 


Sec, 11—Dectsion of the Court regard- 
ing the applicability of a provision of law 
in previots suit, how far operates as res 
judicata, 

The decision of the Court in a previous 
guit bö the effect that a certain provision 
of law. is not appliesble to a certain tran- 
saction operates aa ras judicata, and the 
isanes ng to its applicability cannot be tried 
anew in wiew of the expresa prohibition 
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contained in Sec. 11 of the O. P. Code. 56 
Cal 728 distinguished. (Lord Thankerion.) 


BINDESWARI ORARAN SINGH vws 
BAGESARI SINGH. 
63 LA. 53215 Pat. 203=40 C.W.N, 
289-17 P.L.T. 28=1936 A.W.R. 94 
= 1936 O.W.N. 127=ALN 1936 P.C. 
48=1936 A.L.J. 104=38 Bom, LR. 
339-62 C.L] 52t=38 PLR. 3252 
1636 M.W.N, 321=43 M.L.W. 159= 
70 M.L.J, 192 


Sec. 11— Decision in a suit becoming 
final during the pendency of proceedings 
itt the appellate Court in another -—rule of 
resjudicata, tf applicable. 

There is nothing to exclude from the op- 
eration of the ruleofres judicata jadgmenta 
coming into sxiatence during tha pendency 
af proceatinga by way of appeal or revision, 
if such judgments ara allowed to besome 
final. 33 Cal, 1101 followed ; 29 Mad, 333 
distinguished. (Varadchariar J.) 


RANGACHARIAR ws. J. RANGASWAMI 
IYENGAR, 
58 Mad, 777=70 ML J. 223=161 IC, 


219 (I= 1936 M.W N. 243=43 MLW. 
189- AIR, 1936 Mid. 190, 


See. 11— Previous suit comprising part 
of subject matter of subsequent sust—triat 
“in respect of such part when barred. 


So far as a trial of a suit is concerned 
ifa part ofthe subject matter of a subsequent 
suit had been the subject matter of a pre- 
vious stit, the trial in respect of mch part 
will be barred evan though the previous 
suib was tried by a Court whieh had no 
jurisdiction fo try the subsequent seuit, if 
the other requirements of See. 11 of the O, 
P. Code ara present. Or, if it is possible to 
treat the entire cause of action upon which 
the latter suit is founded as divisibla and 
if in the earlier suit one of the component 
parta of the causa of action was relied upon, 
then the previous decision will stand as 
a bar to the extent of the matter involved 
in the earlier suit. (Mukherjee & 9. R. 
Ghosh JJ.) 


SECUNDER ALI MIRDHA vs. BADAR- 
UDDIN BHUNIYA, 
40 CWN. 174. 


C. P. Code —-—{f ontd.) 


Sec. 11 —Suit for rent in respect of land 
alleged tobe within plaintiff's patti dis- 
messed —subsequent suit claiming rent or 
alternatively for assessment of fair rent, 
if barred, 


The plaintiff sued for recovery of rent 
in respect’ of land alleged by -bim to be in 
hia patti, He could not prove his allega- 
tion, and the snit waa dismissed. He 
therenpon brought another suit claiming 
rent, or alternatively for assessment of fair 
rent in respeot of the same land which ha 
claimed to be within hia separate palis, 

Heid, that the second suit was barred 
by rea judicata. (Wort J.) 


JAI NARAIN LAL & ORS, vs. KASHILAL. 
17 PLT. 715. 


Sec. 11—Two suits tried together and 
one judgment delivered—appeal in one sutt— 
finding of trial Court, whether res judicata 
in appeal, 


When two suits involving common issues 
ara disposed of by one judgment, and an 
appeal is filed against the decree in the 
other, the matter decided in the latter suit 
does not become res judicata so ns to bar 
its re-agitation inthe appeal. (Mukherjee 
€ 8. K, Ghosh JJ.) 


BAHADUR SINGH SINGHEE vs, JYOTI- 
RUPA DEBI, 


40 W.N. 1176. 


Sec. 11 —Sust for redemption decreed— 
amount not paid—transfer of interest of 
morigagor—sutt for redempiton by trans- 
Jeree if barred, 


Where the mortgagora brought suits for 
redemption against the mortgagess and the 
suits were decreed ard a time was fixed for 
deposit of the mortgage dues, which how- 
ever wore not paid, and subsequently 
certain persons on whom the interests of 
tha mortgugora in the mortgaged properties 
hrd devolved again brought suita claiming 
a right of redemption, keld, that no final 
decree having’ bean passed in the previous 
suit, the right of redemplicn had not been 
extinguished. and therefore the subsequent 
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suit for redemption-was not barred. (Agar- 
walla & Rowland JJ.) 


Joti Law SHAH vs, 
SHAH 


15 Pat. GO7=A.LR. 1936 Pat. 420=17 
P.L.T. 564=163 I.C, 908. 


SHEODHAYAN 


Sec. 11--Suit for declaration of right 
to mohuntship—defendant contesting suit 
but not claiming the endowment properties, 
af debarred from suoh claim in a separate 
suit. 


Tha plaintiff saed for a deelaration of 
his title to the office of the Mohunt of nn 
Asthal and for possession of the properties 
of the ¢Asthal. Objection was taken that 
the suit was barred by res judicata ns ina 
previous suit, in which the right to hold 
the office of Mohunt was in issue, the 
plaintiff who figured as a defendant, did 
not put forward any claim to the properties 
appurtenané to the Asthal. Held, that 
the rule of res fudicata did not apply, and 
the suit was not barred. (Mukherjea & S. K, 
Ghose JJ.) 


GOVINDA RAMANUJ DAS MAHANTA 
vs, MAHANTA RAM CHARAN RAMMANUJ 
DAS. 

63 Cal, 325=62 CL}. 163=164 LC, 
33 


Sec, 11—Judgment-debtor - objecting to 
execution remising to pay decretal sum on 
fixed date and agreeing to objection being 
dismissed on default — Decreial amount not 
paid and objection dismissed —same objec- 
tion if can be taken in subsequent appli- 
cation, 


A jadgment-debtor who had filed an 
abjection to the execution of the decree 
against him under Sec. 60(i}(6), O. P. Code, 
promised to puy up the dearetal amount by 
a certain date, sad agreed thatif he failed 
ta do so, his ebjection might be dismissed, 
Oa his having failed te pry according to 
the agseament, his objection was dismissed. 
Subsequently, he filed another application 
under Sec, 606i){e) taking similar objections. 
Feld, that ns tha praviods application 
under See. 60{i)(c) had not bean heard and 
decidal, hia second application was not 
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barred by the principles of res judicata, 
(Agha Haidar J) 

RAMCHAND vs, OO.0PERATIVE SOCIETY 
OF KHARAR & ANR, 


38 P.L R. 691= A.R. 1936 Lah, 930. 


Sec, 11. Expl 1V—Rule of ros judi- 
cata, tf applicable to pro torma defendant. 

The decision on an issue in a suit is nob 
res judicaia against a pro forma defendant 
ngaimst whom no relief is claimed and 
between whom and the plaintiff or the 
other defendants therg is no issue or cross 
issue, (R. C., Mitter J.) 


RARHAT, DAs Ray & Ors, vs, HARI- 
DAS SARKAR & ORs, 
40 C W.N, 1298=64 C.L.) 3, 


Sec. 11, Expl. 4—Decision in a pre- 
vious exparte rent snit, if operates as res- 
judicata in subsequent suit for reni, 


Tho principla of Sec. 1!, C. P. Code, 
applies by reason of the explanation whieh 
axtenda it to cases in which a matter which 
ought to hava heen raised as an issue will 
ha treated ay if it had baen raised and 
Aecided against the party wha ought to 
have raised it. As hetween a Iandiord 
and hig tenant, the quastion of the relation- 
ship of landlord and tenant is a matter that, 
neoassnrily arises in a rent suit and mnst 
ba considered to have been decided in 
favour of the landlord whenever an exparte 
deorsa is obtained by him against his 
tenant. Therefore an exparte decree in a 
previous rent suit operates as res judicata in 
the subsequent suit for rent batween them 
and the question of relationship of landlord 
and tenant is concluded, (James È Row- 
land JJ.) 


Pinent SINGH vs. RAMSARAN MAHTO, 


17 P.L.T. 633=165 f,C. 68232 A LR. 
1936 Pat. 566. 


Sec. 11 Expl, 4— Representatives of 
judgment-debtovs tf entitled to raise abjec- 
tion which could have been but was not 
raised by the judgment debtors in previous 
execution proceedings—Applicability of the 
section to execution proceedings, 
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Under the ordinary rules of Ras-judicata 
execution proresdings are equally affected 
by the principles governing tha rule. In an 
exacutioñ case a notice was served on the 
judgment-dobtor that the deoree-holder was 
merely a benamdar, but no objection was 
raigad by him. On his death his represanta- 
tives objectad to the axeention of tha decree 
by the deeree-holder assignee, Add, thot 
they are bound by the rules of Reasjudicata 
and therefore estapped from raising the 
objection nob riised by their predecessors. 

6 All. 260 referred; 60 Cat. 1181 distin- 
goished. (Mosely € Mackney Jd.) 


K. M, Espor ys, HAMIDA BIBI, 


A,LR. 1936, Rang. 218=163 LC, 671. 


Secs. 11, Expl. V—Application for 
personal decree, nature of-—Effect of refu 
sal to grant leave ~Bresh application if, 
barred. 


Av application undor Or, 84. R. 6 is not 
an application for execution, but a substan. 
tive original applie.tion fer a new decreas in 
tha suit. Ths pracadure applying to the 
application would ba govarned by See, 141, 
0. P. Code. Tharefore, where a definite 
applieation had bean made for a deeree 
under Ov, 34, r. 6, O. P.Code, and no prayer 
was granted by tha Court for passing a 
personal decree, the provisions of Expl, 5 to 
Sec. 11,0. P, Codo would apply, with the 
vegult that the relief whieh was not expresa- 
ly granted shall ba deemed to haya been 
refused. (Agha Haidar J,} 


DESRAJ vs, FAZAL KARIM. 


38 PLR 700=A.LR. 1936 Lah. 388 
=163 EC, 119, 


Sec. 13{a}—Court of competent juris- 
diction, if means competent by the Territor- 
tal Law or competent under Private Inter 
national Law, 


A question under See. ISA of the O.P., 
Cada, a8 to whether the foreign Court was a 
courk of compitenk jurisdiction mast bo 
determinod in regard to personal action not 
by tha territorial law of the Foreign State 


©. P. Code—(C ontd,} 


but by the rnləs of Private International 
Law. (R. 0, Mittra J.) 


‘CHOREMaL BALCHAND vs. KASTURI 
STAND SERAOGI, 


ae 1033 =40 C.W.N, 591=63 CLJ. 
175. 


Sec. 20 — Place of suit for money due on 
contract, if may be Court within whose guris- 
diction creditor resides where no place for 
payment specified -—suit, if may be brought 
in Couri within whose jurisdiction contract 
to be performed. 


The principle of English Common Law 
that the absenes of n place of payment 
specified either exprassly or by mptication 
in the contract, the debtor must seek ont 
tha creditor provided the Jntter resides 
within the raalm applies in India under the 
Civil Procedure Oode. Consequently, in 
sudh a case the creditor's rasidenca must he 
taken to ba the place where the payment is 
to be made and therefore a suit may be 
brought in the Court within the local limits 
of which such residenes ia sitaute, nan guit 
on n contract ean be brought in India in 
the Court which has territorial jurisdiction 
over the place where tha contract haa to be 
porformed. (R. O. Mittra J.) 

PUnSIMONI Bret vs. ABDUL LATIF 
Mia, 

40 QQW.N. 392. 
[4 


Sec. 21—Decree hy Court hearing no 
jurisdiction over subject matter of action— 
failure to object to gives jurisdiction 


It ia an eatablished principle of law that 
in a cage which tte Conrt is competent to 
try, if the parties withont objection join 
issue and go to trinl, the defondant cannot 
subsequently dispute ita juriadiction upon 
the ground that there were irregularities in 
the initlel procedura, which it objected to 
né the tine would have led to the dismissal 
af the suit. Soe, 21, C. P. Code applies to 
auch a case, but that section has no 
applicablity to, a onse in which a Conrt 
which has no jurisdiction over the subject 
maita; of the action passes a decree which is 
wholely, void., and the maxim applies that 
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censent cannot give jurisdiction. (Subhedar, 
Neogt & Staples A. J. Cs.) 

MURIIDHAR Srinivas v3. 
RAM SADUURAM, 


31 NLR, (Supp) 57=161 LC. 8775 
ALR 1936 Nag. 1, 


GoRAKII- 


Sec 24—Requiremenis of the section. 


All that See. 24, C. P. Code requires is 
that the suit should be pending ina Subor- 
dinate Court which had jurisdietion at the 
tims the snit was filed. If a suit of the 
valuation of Rz. 2,600 in filed in the Court 

of Munsiff having jurisdiction to try suits, 
up to the value of Rs, 6,000 and subsaquent- 
ly that Mnosiff ja transferred nnd if suoce. 
ded by » Mnnasilf having jurisdiction only 
up to Rs. 2,000 the Diatrict Jalg evn brang- 
fer the snit under See. 24, from the 
Court of the Munsiff ta another Court, 
(Allsop & Ganga nath JJ.) 


BECHAN MISIR 99, MARKANDE MISIR. 


1936 A,W.R. 234=1936 ALJ. 452- 
AJR. 1936 All, 335 = 162 IC, 903, 


Bc. 24 — Three suits deoided by one judg- 
ment —two appeals flel before District Judge 
and one before High Court —Application 
to transfer appeals to High Court, if main- 
tainable, 

Threa suits were heard tognther by gon- 
gent of the parties and disposed of in one 
judgment® Separate appeals ware filed, two 
before the ®istrict Judge and one before 
the High Court. An application was made 
for thy transfer of the appeals filed before 
the District Jndge to the High Court for 
being heard along with the appeal filed in 
the High Court. Held, thabalthough many 
of the grounds inthe appeals were the sams, 
one of the grounds havidg bean subsequant- 
ly riized in the nppevl before the District 
Judge, the appeals ought net to bo heard 
together and moreover as thare aan ha no 
great hardship to the parties by allowing 
the appeals to ba disposed where they had 
bean filad, if was nob necessary bo transfor 
the appoal. (Vsrmea J.) 

Saiya PRASAD 
AGARWALLA. 

A.LR 1936 Pat. 345 -= 163 1,C. 962, 


Siyam vs, RAMIAS 


C, P. Gode—(Coxid.) 


Sec. 24 (2)—Suit cognisable by a 
Munsif on the smail Cause Court Side 
transferred to Bench of Honorary Munsiff 
—retransferred to Additional Munsiff— 
Additional Munsiff, if to be deemed to be 
Court of Small Causes, 


A suit cognisable by a Munsiff on the 
Small Causa Court Side of his jurisdiction 
was transferred to n Bench a Honorary 
Munaiffs. Subsequently the casa was 
transferred to an Additional Munsiff, who 
was not invested with Small Cause Court 
powers. Held, that when tha suit wos 
transferred to the Banch ef Honorary 
Munsiffa, it became snbject to the pro- 
visions of the U, P. Honorary Munsilfs 
Act, 1696, and in view of the proviso to 
Sec. 8(2) of thai Act, which oxpressly 
excludes the application of Sac. 24(4), CO. P, 
Cote, the Bench of Honorary Munsiils 
could noti ha desmad to he a Court of Amall 
Oauses, When therefore tha suit was 
transferred (rom the Court of the Honorary 
Munsiffs to that of the Additional Munsiff, 
the latter could not acguire the jurisdiction 
of n Court of Small Canses in respect of 
thia suit by virtue of S20. 24)4', C. P. 
Code, which did not in terms apply, tha 
transfer not being from n Court of Smalt 
Ones, Consequently, the decision of tha 
Avditional Munsif waa appaalable. (Nia- 
matullah J.) 


MUNIRAM vs. ALI ilisin 
57 All, 957. 


Sec, 34— Interest pendente-lita, if can 
be claimed in a money suit. 


In money suits, when the auit has been 
instituted, the question of interest for the 
period subsequent to the institution of the 
suit passes from the domain of contract 
into that of judgment, The plaintiff cannot, 
nia mmbber of right, cfnim that ha is entitt- 
ed to suoh interest, There is no hard and 
fast rule that interest pendente-dita must be 
allowed in every ease. Tivery case has to 
he decided on its merita. (Khaivja Moham- 
maa Noor & Varma JI) 


APURRA KnresHnA MITRA vs, 
BABADUR, 


1611. 862=AER, 1936 Pat, 191, 


RAM- 
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— See. 34—Mortyage decree—subsequent 
interest on decretal amouni, if allowable, 


Sac, 34. C. P. Code applies to mortgage 
decreas and authorises the allowance of 
interest on cha decretal amount from the 
date fixed for redemption up fo the date of 
réalisation. Even Or. 34 ag Ib stood befora 
the: amendment of 1929, does not in any 
way exelude ihe allownnee of subseqnent 
interest on the decretal amount but permits 
it as is clear from the old r 4 (1) and tho 


‘apecific provision in the new rule 11 only 


gives affecs to previous judical de:sisions, 


(Sir George Lowndes). 


Kosum KUMARI vs. DEBI 
DI{ANDHANIA, 


63 LA, 114215 Pat. 210=40 CW.N, 
328=17 2.1.7, 89=1936 A.L J. 108- 
1936 A,W.R, 204=38 Bom. L.R, 349= 
1936 O.W.N, 283=70 M L.J. 355=43 
ML.W, 268=1936 M.W.N. 308=63 
uae oe 1936 P.C, 63= 160 
.C. 285. 


PROSAD 


Sec. 34—JInierest between the date of 
morigage and date fixed for redemption, if 
recoverable at contract rate—Special law 
to the contrary-- Effect of. 


Up to the period of graco fixed by a 
preliminary mortgaga decree, that ie, the 
data fixed for radamphion, the question of 
interest is one of contract between the 
pirties and the mortgages is entitled to 
recaver af the contractual rate provided he 
is allowed hy the law so to do which tho 
only mastar for the Court to consider, 
Consequently where the transaction is 
governed by the rnle of Damdupat as under 
Seo. 6 of the Santhal Perganas Settlement 
Regulation, and the limit of interes re- 
cuverable has been reached before the 
institution of the suit no further interest 
can be allowed between that date and the 
date fixed for redemption. But interest 
on the decree is not additional interest on 
the loan or dabt—thə latter being merged 
in she decrea as soon as the decree is made 
and consequently snch interest is not 
anbject to the rule of Damdupat or any 
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other restrictive rule which may apply to 
the transaction. (Sir George Lowndes.) 


Kusum KUMARI vs. DEBI PRogap 
DHANDHANIA. 
63 LÀ, 114=15 Pat, 210=40 C.W.N, 
328=17 P.L.T, 8911936 A.L.J, 108 
21938 A.W.R, 204=38 Bom, LR, 349 
21936 O.W.N, 283=43 M.L.W. 268 
70 ML.J. 388=1936 M W.N, 308-63 
C.L.J. 1542 ALR, 1936.°P.C, 63=160 
1.C, 285, 


Sec. 35—Costs incidental to suits— 
Meaning of —Oosts for obtaining leave to sue 
by Receiver, if such cosis—Jurisdiction of. 
Courts to award such costs. 


The costs incidental to. all sunita” 
referred to in Sec. 35 of the C. P. Code doea 
not onty include costs from the institution 
of the suit to its termination, but also in- 
eindes costs incurred by a pa.ty before the 
institution of a suit, but naturally or 
intimately connected with the suit. 
Where therefore the official Receiver waa 
appointed Receiver in a suit for partition 
pending in thé High Court in ita Ordinary 
Original Jurisdiction buf he had no power 
to bring suits of a certrin nature without 
the leave of the Court, held, that the costa 
incurred in obtaining such leave was 
incidental to the snit of the nature contem- 
plated and the Court had jurisdiction to 
award such costa in tha suit. (R. C. Nitter 


| | 
SERMAL DALMIA vs, MANIWDRA LAL 


DUTTA, 
40 C.W.N, 762. 


Sec. 35— Witnesses summoned but not 
eramined—costs, if can be allowed. 

Tha cost of witnesses who are summoned 
through the Court, but are not examined 
na witnesses, should not he allowed. (Jat 
Lal J.) 

KHERATI LAL vs, JANKI PERSHAD. 


38 PLR, 219=164 1,C, 689(1) = 
AIR, 1936 Lah. 681, 


Sec. 35— Person whose appeal is 
allowed and case remanded for retrial, if 
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entitled to costs on his ultimate success in 
the trial Court, 


Where a person whose suit was dis- 
missed by the trig] Court succeeds in the 
appellate court, and the case is remanded 
by the appellate Court for trial in ag- 
cordance with law he is entitled to bis costs 
if he ultimately succeeds in the trial court, 
In such circumstances however the fairer 
Order would be to direct that the coats of 
the appeal in the appellate Oourt should 
re the finalresult in the suit, (Mackney 


SURYA NATH SINGH vs, BEO KARAM 
SINGH. 
‘ALR, 1936 Rang, 316= 1641, 133. 


Sec. 35-—Suit for recovery of amount 
alieged to be due from employee Claim for 
sel-of on account of arrears of pay by 
defendant—plaintif's vase found to ba — 


. folse—Court in allowing defendant's claim 


for set-off, if can grant costs also. 


The plaintif sued for recovery of a 
oertain amount alleged by him to be due 
from the defendant, an employes dismissed 
from servica, The defendant olaimed a 
set off on account of arrears of pay. The 
Court found the plaintiff's claim to be 
substantially false but it allowed the deten- 
dautsa claim for set off. Held, that the 
Court was under the circumstances justifisd 
in giving the defendant his costs to the 
plaintiff, (Nasim Ali € Henderson JJ.) 


e 
JITHNQRANATH Roy vs, GNANADA- 
RANTA Das GUPTA. 


ALR. 1936 Cal, 277. 


Sec, 35 — Mortgage suti--puisne mərt- 
gagee impleaded contesting claim—costs, tf 
can be saddled on him. 


In a mortgage suit, the puisne morb- 
pagess ware impleaded as defendents. 
Thay contested tha claim of the prior morte 
gagee, but the suit was deereed with costs 
against all the defendants. The puisne 
martgagees contended that they could not 
be saddled with costs, Heid, that Seo, 35, 
©. P, Code, is clear that the Court has 
disoretion in the matter df costa, Thore 
ia no principle of law which makes it 
wrong ot improper for a Court to saddle 
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with costs tha resl contesting defendants 
to a suit, and where in a mortgage suit, 
the puigne mortgagees are the real contest- 
ing defendants, they can certainly be 
saddled with costs along with the other 
defendants. (Young O. J. € Monroe J.) 


SITAL Dag vs. PANJAB SINDI BANK 
LLD., LYALLPUR, 


17 Lah,520= A.L.R, 1936 Lah, 
164 LC. 841=38 P L.R, J024, 


607 = 


Sec. 36—Power of Civil Court to grant 
farm of land belonging to judgment debtor 
in execution proceedings —order making 
lease money payable by instalments, if 
tllegal. 

A Civil Court is competent in execution 
proceedings to grant n farm of the land of 
a judgment-debtor belonging fo an agricul- 
tural tribe, If the Court in granting auch 
A lease makes this lense-money payable by 
instalments, it might be said that the 
Court has acted in an unwise and in- 
disereat manner by nok demanding the 
entire leage-money at once, bub it erannot 
be said that tha Court hra prssad an order 
which it had no jurisdiction to pass. Sec. 
86, O. P. Code appliea to sach a onse, and 
the Court oan enfares paymant of the lense. 
monay by applying tne provisions of the 
Code relating to exeention of decrees 
1 Lah. 1923 followed. (Addison it. Abdul 
Rashid JJ.) " 

PUNJAB NATIONAL BANK, LTD., AMRIT- 
SAR vs, SHAMSHER SINGH & Ong, 
AIR, 1936 Lah, 696=38 P.LR. 936, 


Secs, 37 & 42— Applicability of Sec. 
37 -- Power to stay execution under Sec. 42. 

Bao. 97 has no reference to r Court to 
which a decree has bean transferred for 
execution As regards Seo. 42, if the power 
to order stay of execution would have been 
included within the expression "power of 
executing such dearse,” the wording would 
have been of somewhat wider seope. Power 
to stay execation is not included in Sac, 42, 
(Mackney J.) 

M, P. L. CHETTIAR FIRM vs, S, A. L, L. 
A. VANAPPA CHETTIAR 

AIR. 1936 Rang, 184=162 I.C. 865. 
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Sec, 38—Power of executing Court 
to enquire whether application for final 
decrees was time-barred, 


An ardar made withont jurisdiction is 
not the same thing as an orfer made in 
arronéous exercise of jurisdiction, Tha 
former is null and void, but the lattar is only 
voidahia, An exeouting Court ean only 
gusitini auch deavees as have bien passad 
without jerisdiction, and is not entitled 
to go behind the decree and  irvastigate 
wheather the application upon which it 
had heen prepared, is time-barred, (Fazi 
Alt & Luby JJ.) 


HARLAL KAMTI & ORS, vs. JHARI SINGH. 
15 Pat. 51=A.LR 1936 Pat, 93, 


Secs. 38 & 39 -Decree transferred to 
another Court for execution against property 
— Subsequent application to Court which 
passal the decree for execution by arrest, 


. whether competent, 


On the apnlication of tha deeras-holder, 
a decree was transferred for execution 
against ths Zainind.wi property of the judg- 
ment-debtor, The property was nttached 
in execution but the sale was stayed under 
the orders of the Government. Subse- 
quently the decrea-holder applied to the 
Court which passed the decree for axecu- 
tion by arrest of tha judgment-debtor. 


' Held, tha there was no bar for axeuntion 


in one corr against the party and in 
another court by other means, and the subse- 
qnent application was competent, 15 A, Ta. J. 
632 relied on. (Harris & Ganganath JJ.) 


MAKHAY DAL vs. BEAGWAN-KUER 


1938 A.L.J. 277=1936 A,W.R. 342= 
162 EC, 51=A.1LR, 1936 All. 665, 


Sec. 39.— Application for transfer on 
ground specified im sub-Sec. (v) - execution 
if can be taken out against a judgment debtor 
wko does not satisfy that condttion. 


Where the condition justifying transfer 
ia that set out in Sac. 89 (1) (b), the inten- 
tion is that axseation should ba limited to 
execution against the judgment-debtor who 
sttiafiea that conditian. Isis not open to 
a judgment-oreditor to obtain an order 
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for transfer on the ground that one judg- 
ment-debtor has no property within the 
local limits of the Court which passed the 
decree, and has property within the local 
jurisdiction of another Court, and then to 
execute the deorea through such other 
Court not against that judgment-dbtor but 
against another judgment-debter who does 
not fulfill that condition. (Panckridge J.) 


OHHATRAPAT SINGH DUGAR vs. KHA- 
RAT SINGH LACHMIRAM, 


ALR. 1936 Cal, 521. 


Secs. 39 & 41 & Or, 21, r. 6(2)— 
Application for transfer of decree— Decree- 
holder obtaining personally the copy and 
certificate ~Subsequent return of the same 
to the Court whieh issued them—ZJurisdic 
tion of the Court which passed the decree to 
deal with the matter. 


Where a decree-holder applies for the 
transfer of his deores for exeoution and ob- 
tains personally tha copy and the cartificate, 
it ia open te him either to taka the copy and 
tha certificate to the Court by which they 
ara sent, or if for some reason he does not 
desire- to da so, to return the copy nod 
certificate to the Court which issued them. 
If he takes the latter action, then tha Court 
which passet the decra: becomes again 
seizad of the matter and, and iz either able 
to grant execution itself or to grant a new 
certificate for transfer, (Suliman 0. J. 
£ Bennet J.) - Lad 


MANSARAM vs. BADRI PROSAD & ANR, 


1936 A.W.R, 294=1936 A.L.J. 254= 
160 iC, 231=ALR 1936 Ail. 369, 


Sees. 39, 73 & 115—Decree trans- 
ferred for execution—executing Court order- 
ing rateable distrihution of assets im another 
deeree --remedy of deerce-holder. 


When a decree is transferred for exect- 
tion ta a Court in the jarisdiotion of 
another High Court and the excenting 
Court orders. ratenble distribution of the 
nsaets of the judgment-debtor sastached on 
the application of annther deerea-holder, 
the latter's applicaion for revision of the 
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order directing rateable distribution is vire 
tually directed against the order traneferr- 
ing the decree and itis open to the appli- 
cant to file a regular suit against his rival 
dacree-halder for refund of assets under See, 
73:2), O. P. Cede, and tha revision, applica- 
tion under See. 115 of the Code is not cog. 
nisahle by the High Oourt to whieh the 
Court transferring the decree is not anhor- 
dinate. (King O. J. € Nanavutty J.) 


HARNARAIN SETHI vs, Messrs BIRD 
& Coa. 


1936 OW.N 116=160 IC, 36= AIR, 
1936 Oudh 132, 


Sec. 39 & Or, 21, r. 5—Transfer of 
decree to another disirict for execution —cer- 
iifeate of non-satisfaction erroneously nd- 
dressed to senior Sub-JTudge—defect if fatal, 


The Court passing a decres sent if 
for execution in another district, but errg- 
neously addressed the certificate of non-s- 
tisfaotion to tha senior Sab-Judge of that 
district and not ta the Diatrict Judge as 
he should have done Held, that though 
the transfer waa dofective, the defect was 
eured if the application for execution along 
with the certificate was actually filed in the 
Court of the District Judge. (Jai Lal J.) 


Don! CHAND GOKAL vs. BRI DAL & 
Sons, 
38 P.LR 505=164 IC, 693=AIR, 
1936 Pat, 765. 
e 


Sec. 44~Notification under the section 
— Effect of—Deeree of Native State in 
regard to which such notification issued, 
how may be enforced in British India. 

The provision of the O. P, Code for the 
trausfer of dacrees for execution apply only 
ta decrees passed by one British Indian 
Court, Wherein rogard to the decree of 
any Native state, a notification bas been 
issued under Seo. 434 of the Code of 1877 
or Sec. 44 of the present Code, the sole 
remedy of a decree-holder in British Indian 
Court is to apply for the execution of the 
decree, A suit on the foreign judgment 
under Sac 13 of the Coda is not maintaina- 
able. A British Indian Court’te which an 
application is mada for the execution of such 
a dacroe is not a transferse court bat au exe 
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outing court which has power fo decide 
whether the foreign Court passing the decrea 
sought to he executed was a court of compat- 
ent jurisdiction, Even if the decree-holder 
has two remedies, that is, to bring n suit 
under Beo. 43 and apply for exeontion under 
Seo. 44, where ha has elected the latter ro- 
medy and has been unsuccessful, he cannot 
sno again under Bec. 43. R. O, Mittra JA 


CRORMAL BALCHAND vs. KASTURI OR- 
AND SRRAQGL & ANR, 
ec 1033= 40 C.W.N, 59t=63 CL, 


Sec. 46— Money attached under pre- 
cept if can be paid to another decree- 
holder after expiry of 2 months, 


When money is attached in execution 
of a dearea it cannot be paid over to . 
another decree-holdar who subsequently 
attaches it. But whan money is attached 
not in execution of n decree, but in pur- 
suance of a precept urder Sec. 46, C.P, 
Code, the effect of which is limited to a 
period of two months only, it cannot be 
paid over to another deereo-holdsr who 
subsequently attaches it. 161 I. O 418 
revorsed. (Jai Lal J.) 


GURDAYVAL SINGH vs. KAZAN CHAND. 
ALR. 1936 Lah, 496= 163 1.C-374. 


Sec. 46—Precept to attach money-— 
indefinite order making permanent attach- 
ment if valid. 


Tha object of Sec. 46,0, P. Code, is to 
attach the property of the judgment-debtor 
in another (Jourb in order to prevent the 
judgment-debtor alienating or otherwise 
dealing with it to the detriment of the decres- 
holder till proper proceeding for the sale 
of the property in pursuance of an appli- 
cation for exeaution can ba taken. Ibis for 
this reason that the effect pf attachment in 
pursuance of a precept is limited to 2 
months, and power -ia given to the Court 
which passed the decrea to extend this 
period of 2 months in order to meet con- 
tingencias which may arise due to the delay 
in transferring the daorea to tha Court to 
which the precept hag bean sent, An 
indefinite order, stating that an attachment 
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ja made pormanently is not one contem- 
plated by Sec. 46. (Jai Lal J.) 


GURDAYAL SINGH vs, KHAZAN CHAND. 
ALR. 1936 Lah, 486 = 163 1,7, 374. 


Sec. 47 —Relief should be expeditious. 

Sao, 47 of the Court shonld be liberally 
construed and the deorea-holder should get 
hia relief as expeditiously as possible, (Mo- 
hammed Noor & Varma JJ.) 

NOROTTAM DAS vs, KRISHNA PROSAD. 


15 Pat, 545217 Pat. L.T. 434=162 1. 
C., 830=A,.LR, #336 Pat. 289. 


Sec. 47—Suit for rectification of 
petition of adjusiment of decree, if barred. 


A snit for the rectification of a petition 
of adjustment of a decree, upon which an 
order of satisfaction has been passed, is not 
barred hy Seo 47, C. P. Code, but is main- 
tainable. (uko € Bartley JJ.) 


ABDUL SATTAR CHOWDHRY vz. ABDUL 
RUSAN, 
40 C.W N. 914=165 LC. 756=A.LR. 
1936 Cal. 409, 


Sec, 47—Dispute between decree-holder 
and judgment-debtor—separate suit, tf 
barred. 


Sec. 47, C. P. Code, isa bar to a regular 
anit, if the object of that suit is to dacide 
n question between  decree-holder pur- 
chaser and the judgment-debter, But 
where the abject of tha anit is to settle 
dispute between decree-holder purchaser 
and persons other than the judgment- 
dabtor, Sec. 47 cannot be a bar, and it is 
no objection to say that there was no 
delivery under or 21, r, 96,0.P. Coda 

(Ramesan € Cornish JJ.) 


VENK ATAKRISHNAY YA vs. VENKATANAR- 
AYANA RAQ. 
A.LR, 1936 Mad. 733, 


Sec. 47— Mortgage suit—aquestion of 
paramount tille, of must be decided in such 
suil — separate susi, if maintenablt. 


Ina mortgage suit some of the defen- 
danta claimed paramount title in the mort- 
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gaged property by olaiming for themselves 
ocoupancy rights, In a later snit between 
the parties, the same question was again 
raised, It was contended that Sec. 47, O. 
P. Code, was a bar to such a puit, because 
this queatian could only be decided in an 
execution . proceeding. Held, that the 
queation could ba decided in a separate snit, 
The bar of Bro, 47, applied only to ossea 
where there was a duty to raisa the 
question in the earlier proceedings, The 
question of paramount title could not be 
decided in the mortgage suit, and it was no 
duty of the defendants to raise such 
question in the mortgage auit, (Ramesan Ë 
Cornish JJ.) ` 


VENKATAKRISHNAYYa vs. VENKATA- 
NARAYANA. 
A.LR. 1936 Mad. 733. 


Sec. 47—Second mortgages taking 
mortgage during pendency of suit om first 
mortgage, if representative of morigagor. 

A second mortgages who takes hia 
mortgage during the pendency of a anit 
on the first mortgage is n representativa 
of the mortgagor within the mesing of 
pr 47, C, P. Code, (Harris & Ganganath 


RAM AUTAR SAnoo & ORS. ys. BATA 
KRISHNA 4 ANR. 


1936 ele 422=A,LR. 1936 All. 47 


= 163 lC. 926, é 


e 
Sec, 47—Death of judgment-debior 
pending attachment —nephews of judgment- 
debtor in possession of his estate, if re- 
preseniatives within the meaning of ihe 
section, 


A judgment-debtor whose undivided 
interest had been attached in execution 
died during the pendency of the attachment 
case, The execution oase was dismissed 
for default, but subsequently revived. Tha 
nephews of the judginent-debtor who were 
in possession of the property claimed to 
ba representatives of the judgment-debtor 
within the menning of Sec 47, O, P. Code, 
Held, that the, possession by the naphows 
of the property which by reason of the 
vevival of the attachment waa not their 
property, made them parsons intermeddling 
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with the estate and hence rapresentatives 
within the meaning of tho section. (Wort. 
J.) 
RAMESHWAR PROSAD SINGIT Bs. 
Dro SINGH & ANR. 
160 1, C. 119= A.R, 1936 Pat. 120, 


Bas- 


Sec. 47— Application for transmission of 
decree for exeoulion—nolice of application 
served by affizture-no declaration by 
Court of sufficiency of service—judgment- 
debtor, tf can raise pleas of limitation and 
discharge, 


An application for the transfer of a 
decree to another court for execution was 
made by the legal representatives of the 
decrea-holder. Notices of this application 
was served by affixture and not personally, 
When tbe property of the jadgment-debtor 
was attached in execution, ha applied for 
raising the attachment on plea of limitation 
and discharge. It was o ontended tbat tha 
judgment-debtor not having raised these 
plaas at the time of the transmission orter, 
was estopped from raising them subse- 
quently, Held, that the service having 
beeni effected by affixture, tha Court bad to 
declare that the summons had been duly 
served or to order auch service as it thought 
proper, That not having been done, the 
principle of constructive res judicata oonld 
not be applied against the judgment-debtor. 
(Pandrany Row J.) 

PALAN®APPA CHETFIAR vs. 
vANAL ACHI & OTHER. 

71 ML. 3117-1935 M.W.N, 1037= 


44 MLW, 460=ALR. 1933 Mad 812 
=165 IC, 59, 


THAI- 


Sec. 47 —Decree-holder purchasing judg- 
meni- debtor's property in execution of his 
decree—Decree-holder subsequently dis- 
possessed by jgudgment-debtor—Sustt for 
recovery of possession, if falls under Sec 47, 


A doeree holder pureahased the judgment- 
debtor's property in a salo held in execution 
of his own decree. After the execution 
proceedings had been goncluded, the 
judgment-debtor dispossessed him, and the 
decrae-bolder had to bring a suit for 
recovery of possession against the judgment- 
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debtor, Held, that this suit sould not ba 
said to he ons within tha scope of Bee. 47, 
O, P. Code, as the matter in dispute did nob 
relate to the exeention or antiafaction 
of the decree, having arisen after the con- 
conclusion of tha execution proceedings. 
(Mackney J.) 
Ko Taik On vs, N.S.) A R. TIRU, 
ALR, 1936 Rang, 298=161 1.C. 260(1) 


Sec. 47 Female limited owner relin- 
quishing estate in favour of a person agrec- 
iny to pay her decretal dues - Decree-holder, 
if can recover decretal debt by application 
under the section, 


Where a female limited owner relin- 
quished her estate in favour of certain 
persons on their expressly agvesing to ‘pay 
certain decretal debt due against her, bnt 
they failed to pay rhe same, keld, that they 
were npan the principle of justice, aquity 
and gaod conscience bound to pay the 
decratal debt in exeoution of the decree. 
There was no necessity on the part of the 
decree holder to take recourse to a separate 
suit to establish the contractual liabiliby in 
view of the scope of Suc, 47, O. P. Code. 
He could proceed by way of nn application 
under Sao, 47, (Guho é Bartley JA) 


BHUJEN DRANAPH Biswas ys, SUSNA- 
MOYEE BASU 3 


40 C.W,N. 601=63 C,L,J. 25- A.LR. 
1936 Cal. 67. 


Sec. 47—Dispute between rival decree- 
holders—order deciding, if appealable. 


An order daciding a dispute betwoen 
rival deorea-holders in which the judgment- 
debtors are not interested is not an order 
which oan be said to arise under Seo. 47, 
O. P. Code, and such an order ia therofore 
not appealable, (Madhavan Nair & Burn 


ViswanyrHam REDDI & YARRA- 
‘BANDA PEDDA VENKATRA REDDI & Ogs. 
59 Mad, 399=70 M L.J. 33=1938 M. 


W.N, 44=43 MLW, 31=AIR 1936 
Mad. 136 = 160 I.C, 573, 


Sec .47—Dectsion that a persen ts legal 
representative of morigagor-judgment-debtor 
if appealable, 
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- The decision that a person is the legal 
rapragentative of the mortgagor-judgment- 
debtor is a decision under Sac. 47, O. P. 
Code, and as decisions under Sec, 47 ara to 
bə regarded as decreas by reason of Sec. 
212), ©, P. Code, and are appealable, no 


revision lies from auch a decision, (Harrts 
dé Ganganuh JJ.) 

Ram AUTAR Sant vs. Barra 
KRISHNA, 


1936 A.W.R. 422=1936 A.L.J. 541 = 
ALR. 1936 Al}, 479=163 1.C. 926, 


Sec. 47—Jssue of second warrant of 
aitachment - objection by sudgment-debtor 
questioning Ligality rejec'ed -no appeal dy 
judgment-debtor—issue of second warrant if 
may be challenged in appeal, 


If the judgmant-debtor makes an objes- 
tion under Seo, 47, O. P. Code, questioning 
the legality of a second wariant of attach- 
ment, and the objection is rejected, bub 
the judgment debtor does not appeal, he is 
not entitled to appeal on the ground that the 
isaua of the second warrant of attachment 
without a fresh application for execation 
was illegal. (Srintvastava & Thomas JJ.) 


HAFIZ ABDUL RAZZAG HAJI FIRM ws. 
BANI MADHAB BASANT RAI. 


1936 O.W.N, 47=1611.C, 393(1)= A.l. 
R. 1936 Oudh 240. 


Sec, 47—Order by High Court staying 
execiéion on security being furnished — order 
aecepting hypothecation bond as security and 
staying execution, if appealabis. 


When in pursuance of an order by the 
High Court directing stay of execution on 
the judgment-dehtor furnishing secnrity, 
the trial Court aocepts a hypotheoation 
bond as sufficient security and passes an 
order staying execution proceedings, the 
order, not being a final order, but merely 
in the nature of an interlocutory order, 
a apperlable. (Nanavuity & Smith 

J 


SURAJ MOHAN DAYAL vs. SARUP 


NARAIN & ANR., 


1936 O.W.N, 664=A,LR. 1936 Oudh 
369 = 164 I.C, 424, 
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Sec. 47—Order selling aside sale for 
want of atlachment—Second appeal if ites. 


Au order setting aside a sale on the 
the ground that the executing court had no 
jurisdiction to sell tha property without 
having first attached it, falla under See. 47, 
O.P. Code, and a second appeal is. competent 
against such an ortor, (Bhide J.) 


MATAB MAL JINDA SHAH. vs, DARYA- 
RAM GURANDITTA, 
ALR 1936 Lah, 573= 164 KC. 140, 


Sees. 47 & 73—Decres-holder purcha- 
aing property in execution of decree—Excess 
of bid over decretal amount paid inte Court— 
before payment another decree-halder apply- 
ing for rateable distribution Right of such 
decree holder —Order by Court, if appeala- 
ble. 


In execution of a desres, tha docreo- 
holder purchased the property and paid 
into Court the amount of his bid in axcess 
of tha amount of his degres. Before the 
excess amount could be daposited in Court 
or tha auction-sale confirmed, another 
decres- holder made an application for a 
rateable distribution in the assets to be 
reslised in execution of the decree of the 
first deoree-holder, and the said application 
was allowed. Held, that tha order of the 
Court was one under Sec, 73, O., P, Coda 
and not under Sec, 47 of the Code, and 
sonaequently no oppeal lay, (Jatlal, J.) 


ROSHAN LALL vs, SHIBDAB MALD, 
A LR., 1936 Lah 181 = 162 1.C, 309, 


Sec, 47 & O. 21, r. 2 —Hexecution— 
Omisston by decreæ-holder to ceritfy payment 
by judgmeni-debtor—Application by judg- 
ment debtor under Or, 21, r.2—Effect of 
JEMA to make application within the fixed 

ale, 


An omission on the part of the decree- 
holder to cartify a payment even, if he may 
have promised to do so dosa not entitle 
tha judgment-debtor to override the 90 
days limitation of Art. 174 of the Limita- 
tion Act for making an application under 
Or. 21,7.2,0. P, Code andiko seonre an 
investigation of the samematter by inyo- 
king Sac, 47 of the Code. The decres-holdor 
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may be guilty of fraud. but if the judgment- 
debtor does not avail himaslf of tha prooe- 
dure laid down in Cl, (2) of the rale, he mast 
ba content to let the sale of his proper- 
ties in excution stand the seek hig remedy 
indamagea or otherwise without challenging 
the sale. The contention that the Court is 
not helpless .in rogard to the dacres-holder’a 
fraud but may deal with if in tha exeroise 
of its inherent jurisdiction is opposed to the 
scheme nf the O., P, Code, as found in See. 
a 0, 21, 1.2. (Macpherson € Dhavie. 
” Ia 


HARIHAR PROSAD SINGH & ORS, vs. 
BHUBANESWARI PROSAD SINGH & ORe. 


15 Pat. 422=A.LR. 1936 Pat, 270=162 
LC, 849=17 Pat, L.T. 195. 


Sec. 47 & Or. 21, r. 92 (3)—mort 
gage suit—decree passed and sale confirmed 
-—person who was party to the proceedings, 
if can maintain suit subsquently claiming 
paramount title adverse to both mortgagor 
and mortyagee. 


The plaintiff who as the legal represon- 
tative of her deceased husband had been 
a party to the execution proocesding in a 
mortgage suit, brought a suit, after the pro- 
perty involved had been sold and the sale 
confirmed, for a declaration of har para- 
mount title to the suit property as against 
bath mortgagor and mortgages. Held, that 
the suit w® nob maintonable na she onght 
to hive raed the question of paramount 
title in execution procesdings or tried to 
get the sale set aside under Or. 21, r. 92 (3), 
O. P. Code. (Madhatan Nair & Stodart JJ.) 

CHINNATHAYEE vs, LAKSHMI ACHI. 

1938 M,W'N, 449=43 M.L.W. 740=71 


M.LJ. S511=AIR. 1936 Mad. 675= 
163 I.C. 619. 


Sec. 47 & Or. 21, r, 95— Order pass- 
ed on application by auction purchaser under 
Or. 21, 7, 95, O. P. Code tf appealable. 


An order passed by the Court onan 
application under Or. 21, r. 95,0. P, Code 
by an auction purchaser who is also a dec- 
reo-holdr is an order under Sec, 47 of the 
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O, P. Coda and appealable az such, 53 Cal. 
781 followed. (Agha Haidar JJ.) 


KINAD DEB & ANR, vs. PARTAP SINGH 
& ANG. 
38 P L.R. 621. 


Sec. 47 & Or. 43, r. 1.—Decree-holder 
auctton-purchaser failing to deposit pur- 
chase money — Rival decree-holder applying 
for recovery of deficiency of price obtained 
on resale from the defaulting decree-holder 
Appeal, if lies from an order rejecting the 
pplication. 


No appeal liss in disputes between rival 
deorge-holders seeking to attach the same 
property or claiming against exch other in 
the distrihution of the aaseta or disputos 
between joint deeree-holders inter-se, they 
haing not not within tha purview of Bee. 47, 
C P. Code, So where a dearee-holder austion- 
purchaser having failed to deposit the pur-. 
chase money, the property was re-sold, and 
a rival decrea-holder applied for realisation 
from the decree-holder of the deficieney of 
price resulting from the resale, and the app- 
cation was rejected as unmaintainable, held, 
that the order rejecting the application was 
not appealable being outside the parview 
of Sec. 47 af the Code and na appeal from 
such sa order being provided for by Or. 43, 
r. 1. C. P. Code. (King C.J. € Nannautty 
JJ.) ` 


MOHAMMAD 
MURLIDHAR. 


1936 O.W.N, 559= ALR, 1936 Oudh = 
163 FC, 175(2), 


SALAMATULLAH _ vs, 


Sec. 48 (1) (b)—“Subseguent order”, 
meaning of— Order by executing Court direc- 
ting payment of decretal sum by instalments, 
if proper, 

The subsequent order under Sec. 18 (1) 
(b) O. P. Code, must bean order made by 
the Court whieh passed the deoree nnd nob 
an order made in the course of the execu 
tion. Therefore an executing Court as such 
has no power to make an order which would 
operate asa subsequent order within the 
meaning of Sea, 48 (1) (b) of the Code direct 
ting payment of the decretal amount at m 
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certain date or on certain dates, (King C J.) 


NIHAL HUSHAIN vs. SYED ARMED. 


1936 O.W. N. 517 =A.I,R. 1936 Oudh 
266=162 LC, 715. 


Sec. 48 (2) (a) -Objections to execution 
of decree raised by gudgment-debtor — pracee- 
dings for decision of objections unnecessarily 
prolonged —re-ctiachment, tf may be allowed. 


Mere raising, of objections so as to pro: 
long exrention procredinga beyond the 
pariod of limitation cannot be ragarded aa 
fraud far tha purposes of Sec. 48, Wh wa 


time taken hy the Conrt in deciding objec- 


tions raised by a judyment-debtor to the 
exrcution of a decree, has tha apparent effect 
of making tha decree time barred an applioa- 
tion for ra-attachment, will ba maintain- 
able, as being one is continuation and 
ancillary to the original application for 
execution. 18 All. 482 relied on. (Cold: 
stream J.) 
TULSI RAM vs, El. D. Sassoon & Co. 
ALR. 1936 Lah 843=161 LC. 963, 


Sec. 80 — Hindu widow succeeding to her 
kushan ls estate —rent from tenants falling 
due after hushant's death tf attachable in 
er culion of decree against him. 

` Rants from tananta of tha estate left 
by a deceased Hindu which acerua due 
after hia death when the estate is in 
possession of his widow as his heir, are 
part of his estuba in the hands of his legal 
reprasentntive and are attachable in axecu- 
tion of a decree against him. 19 All. 235 
disapproved. (Niamatullah & Allsop JJ, 


PHOOL KUNWAR vs. RIKKI RAM. 
57 All, 714, 


Sec, 50—Provisions of the section if 
obligitory —adecren-holder if must procced 
under Sec, 50, when execution sought against 
legal representative. 

The language of Sac. 50, O. P. Code, is 
permissive, But this doss not moan that 
recoursy to the seetion may not be abliga- 
tory, If a dsere3-holdst doos not desire 
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fo proceed with the objection after 
the decrea-holder’s death or if there are 
other parties on record agninst whom a 
deeree can ba axeeuted, there will be no 
occasion to have recourse to See. 60, 
but if the execution of the decree is neces- 
sary against the legal representetive of the 
deceased jud.ment-debtor, the decres- 
holder kas no option but to proceed under 
Sec, 50. He must apply to the Conrt to 
execita ths deerea against the legal re- 
prasentative and nobita meat issue to the 
legal repres-ntalive as required by Or, 31, 
r. 42,0. P, Code. 41 M. L, J. 547 follow- 
ed, (Cornish, Varadachariar, Wadsworth, 
Venkataramana Row € Lakshmana Row 
JS i 
KANCHA MALAT PATHAR vs. SHAHAJI 

RAJAH SHAHEB. 

59 Mad. 461 =43 M.L.W. 238-1936 M. 

W.N. 60-70 M.LJ. 162=A,LR. 1936 

Mad. 205=162 LC 156, 


Sec, 50 & Or. 21, r. 22—Property of 
judgment lebtor ordered to be sold in execti- 
tion of decree—death of judgment debtor 
before actual sale—sale held without bring 
ing legal representatives on record, if valid. 


Where the property of a jndgment- 
dahtor wus ordered to be sold in execution 
of a money-decraa against him, but he 
died before the sala actually took placa, 
and tha sale was allowed to be gampteted 
without bringing the legal ygprentatives 
of the judgment-debtor on the record, keld, 
that the omission amounted to an illegality 
and nota mere irregularity, and the sale 
wad therefore a jnallky. 42 Cal. 72 relied 
on; 41 M. L. J. 647 & 50 M. L.J.66 
approved, (Cornish, Varadachariar, Wads- 
warih, Venkataramana Row & Lakshmana 
Row JIJ. 

KANCHAMALAL PATHAR vs. 
RAJAH SAHIB & ORS. 

59 Mad. 461=70 M.L.J, 162=43 MLL. 


W.238=1936 MWN 60=A.LR. 1936 
Mad. 205 = 162 LC. 156, 


SHAHJI 


Sec 51 & Or. 40, r. 1—Appoiniment 
of Receiver for receiving daily earnings of 
gudgment-dehtor’s theatre after collection 
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ani keeping accounts—-Order if applies to 
collections at gate, 


Sec. 51, O. P. Code, preseribes the 
procedure in execution and lays down that 
tha Court mny on the application of the 
tlecreg-holkler order the oxecution of the 
decree by appointing a receiver, No tur- 
ther restric'iona hive been placed on the 
power of the Court in this seetion nor is 
the nature of the property been defined 
of which a Recsivar can ba appointed. The 
section is therefore evidently governed by 
the provisiona of Or. 40, r. 1. Therefore, 
where a receiver is appointati in execution 
of a deeree to receive the earnings collected 
anil to keep accounts of a cinema belonging 
to the judgment-debtor, but there is no 
reference in the order for collectiona of 
money at the doors of the cinema, the 
money so earned is (property) within the 
meaning of Or. 40, r. 1, C. P, Code, and the 
order of the Court appointing a receiver 
to receive those earnings is not ulira vires. 
(Din Mahammad, J.) 


BALKISSEN vs, NARAINDAS CHELA- 
RAM FIRM. 


A.LR. 1936 Lah, 239= 162 I.C, 861, 


Sec. 52—Legal  representative—Each 
person liahle for ihe debts of the deceased to 
the extent of assets in his own hand. 


If mare than one person is in posses- 
sion of the assets of a deceased debtor, 
everyone ofgethem is linhle to tha extent 
to which he is iu possession of the nasets 
of the deceased. No one can be made 
ijable for the entire liability of the deceased. 
(Iqbal Ahmad J.) 


MAANI GIR vs. AMAR JATI. 
63 All. 595, 


Sec. 52 — Personal representative notre- 
ceiving ptrt of the decaased’s asseis, tf can 
be suat by creditor of the deccased, 


Where in a creditor's suit on the basis of 
a bond against the personal representative 
of the deceased executant, the Court in sabis- 
fied that the defendant had received uo part 
of the deceased's assets, the suit Should be 


| disinissed (Harries J.) 


TARACHAND vs, DHARMAN & ORS. 
1936 A, W.R. 32. 
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Sec, 55— Liability of surety on failure 
of judgment-debtor to apply for insolvency. 
Where a seottrity bond under Sec. 55, C. 
P, Code clearly states that the liability of 
the surety is to arise on the failure of the 
judgment-debtor to apply for insolvency, it 
is nob opan to the surety to say that his 
liability arises not on tha failure of the judg- 
mant-debtor to apply for insolvency but on 
his further failure to appear when enlled 
upon. (Becket J.) 
MOHAMMAD SHARIPP vs. BAWA PAQIR 
SINGH. 
160 LC. $870=A.LR 1936 Lah. 918. 


Sec. 55-- Failure of judgment debtor to 
apply for insolvency—tiahility of surety— 
extent and duration of such liability, 


The liability of the surety under Ses. 55, 
C. P. Code arises on the failure of the judg- 
ment debtor to apply for insolvency ; such 
liability can he enforced in execution pro- 
ceedings and tha execution proceedings 
which ean he taken against the surety ure 
nat affected by what happens to the execu- 
tion procaadings praviously taken ont against 
the judgmont-debtor, unless the deeree-hold- 
ev chooses under Sea, 55 (4), the alternative 
method of having the judgment-debtor com- 
mitted to the civil prison, in which’ onse 
alone, the surety ia automatically discharged. . 
138 I. ©. 198 relied on. (Becket J.) 


MOHAMMAD SHARIFF vs, BAWA FAQIR 
SINGH. 
160 LC. 570=ALR. 1935 Lah, 918. 


Sees. 55 (3) & (4)— Security bond 
under See. 65 (3) d 4 - Order on application 
under Seo 56 divecting necessary bond to be 
executed—Nature of bend that must be 
executed. 


A security bond executed under sub-reca, 
(3) & (4) of Seo, 55, O. P. Code should be 
construed in the light of the order directing 
the security to be given. Where ov the 
judgment-dehtor applying under Sec 63 thnt 
he might be discharged from arrest upon 
complying with the terms of Sub-Sacs, (3) 
& (4) of that section, the Court ordered tnat 
the necessary bond should he executed, held, 
that tho bond to hs executed must be a bond 
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as requirad «under Seo, 55 (4), 
€ Mya Bu F) 

Lours Victor COLATO vs, U. AUNG 
DIN. 


(Page C. J. 


14 Rang. 190=162 LC. 251=AJ,R, 
1936 Rang. 188, 


Sec. 55 (4)— Debtor when can be 
deemed to have been called upon to appenr, 
within the meaning of the section. 


In arder that a debtor or an insolvent 
enn he deemed to haye heen called upon to 
appear within the meaning of Sac. 55 (4), 
0. P. Coda, it is not essential that special 
notice calling npon him to appear should 
have heen served. Tt is snfficient to satisfy 
the requirements of Sea. 55 (4), if the ndyo- 
onte representing the debtor, is informed on 
his behalf by the Court that the debtor 
would be required to be present on the next 
date for supplying any information r quired 
hy the Court. (Page C. J. € Mya Bu J) 


LOUIS VICTOR COLATO vs. U. AUNG 
DIN. 


14 Rang. 190= 162 
1936 Rang, 168, 


1.C. 251=A,1.R. 


Sec. 55 (4)- Security bond under- 
taking to produce debtor aud to make him 
ta prosecute tnsolvency application to its 
very end—ertent of liability. 


When the sureties executing a security 
bond undertook to produce the debtor 
hefore the Court whenever directed, to 
causa him to fila an insolvency petition 
within a ortain time and to get him to 
prosacutea it to its very end. keld, that bhe 
liability undertaken by the sureties upon 
the hond was satisfied by the adjudication 
of the jadgment-debtor npon his patition, 
ant ttability did not extend beyond that 
point to the final dischargs, though by nde. 
quate words the sureties might have 
axtended their liability until discharge. 
{Cornish J.) 


KARIPPANNA QutNnan vs. CHIDDAMBA- 
RAM CREFTI\R. 
71 -M.L.J. 646=1936 M W.N. 1031= 


44 M.LW. 647=A]R, 1936 Mad. 
963 = 165 J.C. 864, 
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Sec. 60 (1) (c}—Provistons of the sec- 
tion, how far mandatory. 


The provisions of Sec. 60 (i) (c), ©. P. 
Code, are mandatory and a Conrt when jt 
has become cognisant that a house attached 
in exeontion af a decree is the property of 
au agriculturist, is hound to withdraw the 
attachment, notwithstanding the fact that 
no objection to the attachment has been 
taken by the jndgment-debtor. (Agha 
Haidar J.) 

RAMCAHND vs, CO-OPERATIVE SOCIETY 
OF KrraRAR & ANR. 


38 P.L.R. 691- A.L.R, 1936 Lah. 930. 


Sec. 60 (1) (e)—"Agriculturist," mean- 
ing of. 


There is no justification in the wording 
of See. 60 of the C. P, Cada for holding that 
for the purpose of that section thse term 
“agriculturiat" excludes a large landowner 
or a porson who doea not depend solely or 
mainly on cultivation for his livelihood. But 
at the same tima there is no doubt that a 
person who does not himsalf till land and 
earn his living thereby, wholly, or partly is 
not an agricultnrist within the meaning of 
the rection. (Coldstream J.) 


GURRAKSH SINGH os, LAL CHAND 
DARSHAN CHAND. 
38 P.L.R, 3338-164 LC, 8902 AR, 


1936 Lah, 737, 
. 


Sec. 60 (1) (c)— House used by judg- 
ment-deblor directly for agricultural pur- 
poses, tf exempt from attachment, 


A judgment-debtor who occupies his 
house directly for agricultural purposes in 
housing his cattle, his implements, his seed, 
paddy and his Iabourere, must ba ragnrded 
as ocoupying the honra as an agrienltoriat, 
Therefore he is entitled ta have his honse 
exempted from attachment, J1 Rang 372 
(F. B.) referred to. (Baguley ik Mosely JJ.) 


Mauno Ton AVE vs. MAUNO HLA 
HLN, 


ALR, 4936 Rang, 215- 162 ].C. 694, 


Sec. 60 (1}(c}— Objection to attach- 
ment of a house on the ground of its being 
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occupied by an agriculturisi—burden of 
proving exemption from aitachment. 


The judgment-debtors objected to ths 
attachment of their housa on tbe ground 
that they were agriculturists and as such 
their house was exempt from attachment 
under Sec, 60, proviso (0). C. P Code. The 
evidence shawed that they had some lands 
which they cultivated not personally, but by 
servants, and the said lands wore situated 
in another villuge. It was also proved that 
they did contrastor’s work and also carried 
on a shop. Held, that under the circums- 
tances, tha judgment-debtors could not be 
said to be agriculturists within the meaning 
af Sec. 60, proviso (c), C. P. Code, ao as to 
render their residential house exempt from 


attachment, (Jat Lal J.) 
MUHAMMAD ÅKRAR vs. HARBANS 
SINGH. 


161 1,6, 16=A.LR. 1936 Lah. 532. 


Sec. 60 (1}(c)—Atéachment of house 
in exceution of decree against judgment- 
debtor who ts not an agriculiurist—death of 
jgudgment-debtor — house passing to his legal 
representatives, who is an agriculiurist — 
attachment, if may continue, 


A deorea wns passed against A, and was 
exeonted against him during his life- 
time, and his house was attached. on A'S 
denth, tha attached house passed to his heir, 
who was Sy profession an agriculturist and 
who required tha house for purpose of 
agriouléure, 

Held the decree having beng executed 
against A, the profession of A had to ba con- 
aidered in determining whether the house 
was exempt from attachment under Sec. 
60, ©. P. Code. The heirs of A, could 
not claim to have the house released, on 
the ground that it was required for 
purposes of ngrionlture. (Jas Lal J) 


HIRDA RAM ss. MOHAMMAD Thy, 
i AJR, 1936 Lah, 895. 


Sec. 60 (1) (c)— Limitation, 4f any, 
for filing objections under the scotion, 

An objectfon under Seo, 60 (1) O. P. 
Coda cannot be dismissed on the ground of 
delay in preferring it, as no period of limi. 


0, P Coda—{Contd,} 


tation has been preasribed within which such 
objection must be filed, (Agha Haidar J.) 


FATTA vs, SHAM SUNDAR & Ors. 
38 P.L.R 669. 


Sec. 60 (1) (e)—Atiachment of share 
of village profits before end of year, if valid, 


The right of n co-sharer to village 
profits does not acerne till the end of 
the agricultural year, and consequently any 
attachment of the share of a eo-sharer 
in village profits before the first day 
of the agricultural. year next following 
that to whioh the village profits refer, 
is an attachment of a mere right to 
sue, and a sale held in pursuance of 
such attachment being sale of a mere 
right to sue ia invalid and of no effect 
(Vivian Bose J,) 


JAGANNATH Vs, JAMNAVALLABH, 
ALR. 1936, Nag 218. 


Sec. 60 (1) (f) — Palas for the worship 
of cerinin deities, tf can be attached and 
sold in execution, 


Mere palas for the worship of certain 
deities cannot, under proviso (f) to See. 60 
of the O. P. Code, be attached and sold in 
execution of a deeree. if the sale is in 
favour of a class of persona whoa are entitled 
to perform the services. (Courtney Terrel 
& Dhavie JJ.) i 


RAMSARAN PANDE vs. ISWAR PANDE 
& ANR. 


17 P.LT, 77=169 1C, 
1936 Pat, 10, 


355- AIR, 


Sec, 60 (1) (g)—Remission of land 
revenue — if may be attached, 


Apart from Sec. 11 of the Companies 
Aot, tha ©. P. Code makes all political pon- 
sions exempt in whatever form they ara 
granted by the Government, that-is to say, 
an allowance granted by the Government in 
tha form of remission of Innd revenue or 
assignment of land revenue, and if the 
grounds for grant of pension are political, 
such remission or assignment of land ra- 
venta would be exempt trom attachment. 
(Jaslal J.) 

ACHHRU MAL vs, BALWANT BINGI. 

38 P.L.R, 531, 
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Sec. 60 (1) (k)—Provident Fund 
maintained by College authorities, if ime 
mune from attachment. 


The Provident Fand maintained by the 
College authorities and conatitnted hy the 
authority of the Government is immune 
from attachment as long as the money re- 
mains in fhe Fund. (Khaja Mohammed 
Noor & Madan JJ) 


KRILVANAND SINGH vs. 
SEN. 


SAILESWAR 


17 P.L.T, 731. 


Sec, 60 (1).(k)— Muina! Benefit Fund 
~~ Registered Company—call money payable 
ło a member or his nominee or legal heirs 
—~call money not part of share cupital— 
member having no control over it-—if liable 
to attachment as member's assets, 


Tha fund does not form’ park of tha 
asseta of a decenset member of a Mutual 
Benefit Fund. [1 is available for payment 
to, and liable ta be distributed in favour of, 
the nominees or legal hairs of the deceased, 
acearding to the rales of the Society by 
which he agreed to ba bound when he be- 
cnma a member and entered into a contraet 
with the Society. Tha said contract ean 
be enforced hy the lagal hairr, aa they are 
in the position nf a eastni que tamah, 
(Venkntaramnana Rao J.) 


TUIAGATIU 98. KR. 
AYYAR, 
70 M.L.J. 581-43 M.L.W, 527 = 1936 
M.W N. 333=162 1C. 889. 


Sec, 60 (1) n)—Right of maintenance, 
af can be attached. 


Tha-tina test to lay down for determi- 
ning whether n right to maintenange is 
attachable or not is whether such right is a 
purely personal right not heritable and 
not assignable or it is an alienable and 
heritable right which takes the shape of an 
annuity or has been granted in lier of a 
share in an ostate. If it is the former, it will 
ha protected from aftahment ander the 
Provisions Of the O. P. Code, but if it is the 
latter, ib will not be exempt from attach. 
ment. (Addison A.C.J & Din Mohammed J.) 


CHUNI LAL, OFFICIAL RECEIVER vs, 
Jo, GOPAL, 
17 Lah. 378=38 P.LR, 707=A,1 P, 
1936 Lah. 56=163 I.C. 103, 


VERKATARAMA 


C. P. Code ~—(C ontd,) 


Sec. 60 (1) (n)—Pocket money allowed 
by father to disinherited son, if in the nature 
of future maintenance— Attachment of the 
same, tf can be claimed. 


A father while disinberiting bis son pro- 
vided for his board and lodging and in add- 
tion allowed kim a monthly allowance of 
Rs. 100 ag pocket money. Certain creditors 
sought to attach this allowance in execution 
of their decrees. Held, that the allowance 
could ba treated as future maintenance 
under See. 60 (1) (n), C P. Code, because, 
out of this sum, the debtor was expected to 
supply himself with such necessaries of life 
having regard to his position in life, contd be 
required for his sustenance and physical 
well being. The allowance therefore was 
exempt from attachment under Ssc. 60, C. 
FP, Cade, A. I. R. 1985 Lah. 811, 100, W. 
N. 1102 4 A. I. R. 1936 Lah, 56 disting- 
uished. (Agha Hasdar J.) 


TARACHAND vs, BAKHAHI SAR SINGH, 
38 P.L.R. 702=A.1R. 1936 Lah. 944. 


Secs, 63 & 73—Two decrecs passed 
against same person—execnison proceedings 
in two courla—property sold & purchased 
by one decree-holder—other decree-holder, 
if entitled to apply for rateable distribu- 
tion. 


The appellant and the respondent who 
had obtained separate decrees against the 
same persons applied for execuéinn of the 
decrees, ‘The apellant’s deeree was sent to 
the District Court, Ohinglepet for execution, 
aud the responden’t decree to the Sub- 
Court of that place. In pursuance of the 
respondent's decree the properties were 
attached by the Snb-Court and purchased 
by thé decree-halder who was allowed to 
set off tha entire purchase money against 
the deeratal amount. Subsequently, 
the respondent got the same properties 
attached in execution of his decree, but 
coming to know that the sale had alrendy 
been effected, applied -to the District Court 
under Sec. 63, C, P. Code to call for the 
sala proceeds in the previous execution 
casa and distribute them ratealbly Held, 
that the application was maintainable nander 
Bec 273 read with Ses. 63, C. P. Code. Tna 
proper procedure under the circumstances 
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was to direct the purchaser to make hia 
choica either to have a ‘resale or to pay into 
Court so much of the price as may become 
due on rateable distribution to his rival 
decres-holder, (Vinkatasabba Rao JJ.) 


MEGRAT ISWARADAS vs. CORPORATION 
OF MADRAS, 
59 Mad, 1028=44 M.L,W, 3587714 
M.L.J. 328=1936 M.W.N. 685=A.LR 
1938 Mad. 797. 


Secs. 63 & 73 — Sale of property under 
attachment by Conrt of superior grade or 
earlier altachment by Court of same grade, 
if valid— court by which sale proceeds to be 
distributed. 


The sale by a Conrt of an inferior grada 
of property under attachment hy a superior 
Conrt or under an earlier attachment by 
a Court of equal grade is valid. But the 
distribution of the preceeds is to be made 
by the superior among the attaching Courts 
or where the Court are of equal grade 
by the Court which first attaghed the pro- 
party to which Court the sala proceeds 
must be sent. Tho distribution is to be 
mada on the principle that sale proceeds 
of common properties attached by different 
decree-holdera areto he divided ratevbly 
between tuch deeree-holders, (R. C. Mittra J.) 


SURENDRA KUMAR GUHA vs. JAMINI 
Kumar GUHA & ORs. 


40 €.W,N, 1307 = A I.R. 1936 Cal, 723. 
. 


Secs, 63 & 73—Ezecution transferred 
to Higher Court— Fresh applicstion tf 
necessary to such court for execution or for 
rateable distribution. 


Two deeree-holders got two separate 
decrees agrinst the same judgment-debtor, 
one from the Jourt of a snb-judge, 2nd 
cinsa and another from Bub-judge, lat olase, 
Both decres-holders attached the same pros 
perty of the judgment-debtor in execution, 
The decree-holder who obtained his decree 
in the court of the snbjudge, 2nd class, then 
applied for transfer of execution proceedings 
to the court of the sub-judge, Ist clas. That 
court however held that {pplicant wag 
entitled to rateable distribution because he 
had not applied for execution in the pres- 
cribed from in his Court. Held, that as soon 
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as the proceadings relating to the execution 
of his decree wera transferred by the sub- 
judge, 2nd class to the court of the sub-juhge 
Ist. class, tha applicant becama entitled to 
a rateable share in the assets realized by 
the execution of the decree by the other 
decrae-holder and no fresh application for 
execution even for grant of a ratenbe share 
wis necessary in the ccurt. by which the 
assets were held. (Jailal J.) 


BALMUKUND os. RAMSARAN DAS, 


38 PLR, 281=165 
1936 Lah, 519, - 


LC, 59=A.LR. 


Sec. 66—-Application of the section — 
Heir of ostensible purchaser not contesting 
sutt-—section, if applicabile, 


The prohibition containad in See, 66, C. 
P. Code., is against the suié being main- 
tained against any person claming title, atc. 
Where the heirs of the ostensible purobaser 
do not contest the plaintff's suit based on 
benemi purchase, and they donot come for” 
ward and claim any title in the property, 
the suit is not barred by the provisions of 
Sec. 66, CO. P. Code, (Thom Smith JJ) 


ÀSGHARI BEGAM vs. KANHAIYA DAT. 


1936 A.W.R, 244=1936 A.L.J, 1169= 
165 I.C. 709=ALR. 1936 All. 750. 


Sec. 66—Tiile to property not challeng- 
ed—suit brought on footing that defendant 
had no longer title to keep money advanced 
to him—sust, if Jalis within See. 66, 


The plaintiff sued to recover vertain 
money advaneed by him to the defendant 
for the purchase of a piece of land, Tha 
property had been duly purchased, but the 
plaintiff though agreeing that the arrange- 
ment was that the property was to be pur- 
chased for all the ¢yaradars who contributed 
the purchase money, did nob endeavour to 
assert hia title to.his share of the land, nor 
challenged the title of the defendant to the 
property. Held, that the suit was not one 
within See. 66, C. P. Code, (Dhavle J.) 


Nisan SINGH vs. RAM Citanpra Sao. 


162 1.C. 553= 17 Pat. L.T. 591= AIR, 
1936 Pat, 429. 
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Sec. 66— Auction purchases made when 
C. P. Code, VIII of 1859 in force but suit 
brought when Act V of 1908 in force—Law 
applicable, 


Where in a suit instituted when C. P. 
Code, 1908 is in force, the allegation was 
that an anetion purchase made at the 
tiima when the C. P, Code, 1859 was in force 
WAA really a benami purchase for the bane- 
fit of the plaintiff's predecessor although 
wada in the nime of the predecessor of the 
defendants. held, that Sec. 260 of the Code 
of 1849 and not Sec, 66 of the present Coda 
of 1908 was applienbia to the case, (Rau J.) 


Manin AHMED vs, ORENAL HAQUE. 
40 C,W.N, 470. 


Sec. 68—Crvil Court, if hound to 
transfer execution proceedings to Collector 
where mortanged property sought to he sold 
ts ancestral, 


Whore tha mortgaged property which is 
rought to be sold in exeention of n decree, 
ia found fo be aneasiral, the Civil Court is 
bonnd under See. 68, C. P, Code, to trans- 
fer tha execution proceedings to the Collec- 
tar, (Srivastava € Nanavuity JJ.) 


BHOLANATH vs. MAMARANI KUER, 


1936 O W.N 489-162 LC. 362=AIR, 
1936 Oudh 280. 


Sec 68 Sch, IH para. 11—Hrecution 
proceedings in mortgage decree transferred 
to Collector — Sale oficer making a reference 
about correct extent and description of 
property —Court answering the query and 
returning Ale—Date from which the Collec» 
tar can he said to be seized of the execution 
CASE, 


Where the execution proceedingain a 
martgage decree is transferred to the Col- 
lector under See. 68, O. P. Code, but aftar 
the transfer, the Collector m; kes a reference 
to the Court concerning the correct axtent 
and description of the property to be sold 
an] the Court answers the queries made by 
the Collactor and at the same time returna 
tha file to him, the Collector can only be 
avid ta ho seized of the exeention case from 
the dato of the butter order and not from 
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the date when tha order transferring the 
execution proasedings first reached him. 
{Srivastava & Nanavully JJ.) 


BHOLANATH vs. MAHARANI KUER. 


1936 O,W.N. 489= 162 LC. 562=ALR, 
1936 Oudh 280. , 


Sec. 68 & Sch. Ili, para. 11— Morignge 
decree --Transfor of enecauison proceedings 
to Collector—Property under sale again 
mortgaged without obtaining Collector's per- 
maisston—-Deed, if void. 


Where alter the transfer of oxecntion 
proceedings in a mortgage decrea to the 
Collector under Sec. 68, C. P. Code, a fresh 
mortgage deed is exeented without the 
written permission of the Collector, the 
lutter mortgnge deed in respect of the pro- 
perty under exsention anie is void under 
Sch. III, para 11, CO, P, Code. (Srivastava € 
Nanavutiy JJ.) 


BHOLANATH vs. MAHARANI KTER. 


1336°O,.W.N, 489= 162 LC, 362=A,1],R, 
1936 Gudh 280, 


Sec. 73 —Different decree-holders apply — 
ing to same Court for excention—proceeds 
available for rateable distribution, 


When one decree-holder has put his 
decrea into execution but before tha sale 
proceeds are received by the Coyt, other 
deoree- holders of the same judgngent-debtor 
apply to the same Court for exeontion of 
their decrees, Seo. 73 applies and the entire 
fund realised or received by the executing 
Court is to be,rateably disiributed amongst 
all the decreo-holders, The deeres-holders 
applying subsequently hava not todo anye 
thing more than appiy for «xeeution, (R. 
C ofitter. J) 

SURENDRA KUMAR GUHA vs. JAMINI 
KUMAR GUHA. 


40 CWN. 
723. 


1307-ALR. 1936 Cal. 


See. 73- Creditor attachiny joint family 
Property in exeBulton of deeree against 
father father later adjudicated insolvent 
—another creditor obtaining decree against 
father and sons and attaching son's interest 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


191 CURRENT LAW DIGEST 199 


C. P, Code—(Contd,) 


only, later selling the joint properiies— 
claim by previous credtior for rateable 
distribution, f maintenadle. 


A creditor filed a suit against the 
father of n Hindu Joint family and atta- 
ched the joint family properties. Subse- 
quently ho obtained » decree, but the 
father was shortly after adjudicated an in- 
solvent. Thereafter another oyeditor with 
the leave of the Court aued the futher and 
the sons and obtained an attachment beiore 
jrdginent of the gou’s share alone. After 
obtaining a decree he applied for execution 
by the sale of the son's alare, and the gale 
procesada realised were deposit :d into Court. 
The previous deeree-holder who had in the 
meaniime npplied to execute hia decree, 
prayed for rateable distribution of the sale 
procseds ranlised in the other execution pro- 
ceedings. It was contended that he was not 
entitled to claim rateable distribution. 


Held, that though it was not competent 
for bim to sell the father’s interest be was 
not debarred from selling the son's interest, 
and he was entitled to aall the son's interest 
in the property ailthough the prayer was 
for the attachment for t:e entire joint 
family property. The application for rate- 
able distribution was therefore maintenable, 
(Vankataramana Rao. J.) 


PALANIALPA CHETTIAR vg 
GOUNDAN, 
71 M.LJ,541=165 LC, 654(2)— 1936 
M.W.N, 1142=43 MLW. 615=ALR. 
1936 Mad, 948 


Sec. 73— Decrees obtained by two per- 
sons against different persons but executable 
against same property —ane deeree-holder 
attaching property —other decree-holder if 
can claim rateable distribution. 


A strict literal constraetian of the ex- 
pression “the sams judgment debtor’ in 
See. 73, O. P. Cole, cannot ba adopted in 
the sense that the decrees mush be against 
the same person’s conominee. All the 
judgment debtors in each of the several 
decreas ne3d no} he jndentieally the sama. 
It is sufficient if thera is ona judgment 
debtor common to ali the decrees. Where 
daerasa are passed eapable of keing execrted 
against the saine estate, they may without 
unduly stretching the language of Seo. 73, 
C. P. Code, be rogarded as passed against 


PALANI 
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the same person, (Beasely C. J. Pandrang 
Raw £ Cornish JJ.) 


VARII! RAMAKRISHNAN CHETTIAR 4 
ORS, vs, Kast VISWANATHAN CHATTIAR 
& ORS. 

59 Mad, 93=69 M.L.J. 711= 1935 M. 
WN. 960=43 M,L.W, 835-959 LC. 
SOLAR. 1936 Mad. 40, 


Sec, 73—Deeree passed against some 
persons ns hews of another person and a 
decree passed against the same persons in 
their individual capacity, if decrees passed 
against the same judgment debtor. 


A decree passad agninst certain persons as 
huira of another person and a deerea passed 
againgt the same persons in the individual 
Capacity are deerves passed against the sama 
judgment-debtor within the meaning of 
Seo, 73 of the O. P. Code, and ratable dia- 
tribution can he claimed by tha hoider of 
one auch decree in an execution casa by tha 
other. (Nasim Ali é Henderson JJ.) 


HEMENDRA NATH Ray CHownupry 
vs. HAST BENGAL COMMERCIAL BANK, 


63 Cal. 923=40 C.W N. 5702 AJR. 
1936 Cal, 210=1,C. 702, 


Sec, 73—Decree holder purchasing in 
execution sale and setting off purchase price, 
against decretal amount—other decree- 
holders apply for execution after the sale and 
praying that purchase price be brought into 
Court for rateable distribution-—such distri- 
bution, if van be claimed. 


In a sale in execution cf his decree, 
tha deoree-holder himself purchased the 
property at a prica less than the amount 
of the decree and set it off against the 
decratal amount, Later on, some other 
decree-halders of tho same judgmont-debtor 
applied for execution of their deoress and 
prayed for an order on the purchasing 
deores holder to bring into Court the entire 
amount of purchase money for purposes of 
rateable distribution. Held, that the only 
amaunt that the purchaser deeree-halder 
was hound to bring inte Court, was the 
sum due to those decree-holders whose 
execution applications were pending on the 
date of the sale. Decree-bolders applying 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


193 


G. P Code —(Conid,} 
after the sale were not entitled to olim 


rateable distribution. (Venkatasubba Rao 
J.) ; 


A.M. A. MURUGAPPA CHETTIAR vs. 8. 
M. A. M. RAMA AMI OHETTIAR, 
59 Mad, 342=1935 M-W.N, 792742 
M.L,W. 564=159 I.C. 2282 AIR, 1935 
Mad. 893, 


Sec, 73—Principles governing rateable 
distribution. 

Rateable distribution should ba made 
under Se. 73, C. P. Code, according to the 
amount due to eaclr deoree-holder at the 
time the distribution is made after taking 
into account any payment or satisfaction 
to any decree-holder between the date of 
his application for exeontion and rateable 
distribution and the date of actual distribu- 
tion. (Staples A.J. C) 

CO-OPERATIVE SOCIETY, 
BANK, DARYAPUR vs, GANPAT. 

31 NLR, 423. 


CENTRAL 


Sec. 73 - Rateable disiribulson—erecu- 
tion petition adjourned on application by 
judgment-deblor —judgment debtor selling om 
due date - execntion casn if pending after 
that date—purckase by decree ho der with 
leave to set off -effect on claim to rateable 
distribution— execution started after date of 
sale but before rateable distirbution - right to 
participate in rateable distrebution. 


Plaintiff and defendant No. 1 held 
decreas against the same judgment. 
debtor, Defendant No. 1 applied to 


oxecuża bis decorso on the Ist September 
1924. On application by judgment-debtor 
the execution proceedings wag adjourned 
and was dismissed on the 8th October, It 
waa re-prasented on the 10th Ostober and 
the judgment-debtor was arrested on tbe 
25th Ootober, when be was given six 
months tima for paying the debt, and the 
execution case was dismissed on the 19th 
Decamber, The plaintiff in exeention of 
hia decree brought osrtain property belong- 
ing to the judgment-dsbtor to sale, and on 
the 24th November, the plaintiff waa 
given parmission to bid at the sale, 
although the execution case of the defendant 
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No. 1 had not-been finally disposed of. 
Tha sale was actually held on the 19th 
January 1925 and the deerse-holder pur- 
chasad the pronerty himself and set off the 
price agsinst his claim. The defendant 
No. 1 made an application for rateable 
distribution of” his claim, and also put his 
othar decreas into exsention applying at the 
sama time for rateable distribution. The 
plnintiff contended that the exeention of 
tho defendant No. 1 was not pending and 
ho was nob, entitled to rateable distribution, 


Heid, that the order of dismissal of the 
defendant No. 1's petition for execution 
was not a judicial order, bub only an order 
for administration or statistical purposes. 
The giving of time merely postponed the 
iamma of proces by the Court and did not 
dastray or suspend the right of the deoree- 
holder ta apply for execution, which must 
in spite of the grant of time and in spite of 
the order of dismissal be deamed to hava 
hean pending, and the defendant was clear- 
ly entitled to rateable distribution, 
Consagnently, when there was a valid 
application for rateable distribution pend- 
ing, the plaintiff was nob entitled to an 
order for set off, ani he was bound to 
deporit the actual amount of his purchase, 
(Pandrang Row J.) 


RAMANATHAN CHETTIAR vs. ALAGANAN 
GHETTIAR, 
70 MLJ. 68321936 M,W.N. 223=43 


M,L.W. 203=A.LR. 1936 Mpd.1437 = 
163 1€, 209 ~ 


a 
Sec, 73(2)— Order Se hosts deoree-hold- 
er's application for rateable distribution, if 
appealable — Remedy of the deoree- holder. 


Where a Court holda that a decree- 
holder who has made ‘an application for 
rateable distribution ander Sec. 73, C. P, 
Coda, is not entitled ta share in the raton- 
hle distribution of asseta, tha order is 
finaland ia not appealable, If heis disantis- 
fied with the order he has hia remedy 
by instituting a suit against obher Acerca- 
holders for getting his share in the assets. 
(Thom & Rachhpat Sing JJ.) 


BEHARI LAL vs. ALT NABI, 


1936 A,L.J.559=1936 A,W R, 489= 
ALR, 1936. Al! 626-162 LC, 349 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


195 CURRENT LAW DIGEST 196 


©. P, Code—(Conid ) 


Sec, 73 & Or. 21, r. 53—Attachment 
of decree by several decree-holders before 
money due under decrac deposited in Court-- 
rateable distribution. 


The operation of Ses. 73 of the CO. P. 
Coda, is attracted whan several holders of 
decrees against a person attach a decree 
obtained by such person before the money 
due under the attached decreas is deposited 
in Canrt, (Nasim Ali € Edgley JJ.) 


JAGABANDHU ROY vs, JAGABANDHU 
SAHA SARDAR & ORs, 
40 C.W.N, 1249, 


Sec. 73 & Or. 21, r, 55—Scope and 
object-provisions of the Rule, if can be avail- 
ed of by creditors who apply for rateable 
distribution after satisfacticn of decree of 
attaching creditor. 


Under Or. 21, r, 55 ‘1, C. P, Code, as 
amended by the Oudh Court, notice is re- 
quired ta be sent to tho sale Officer of an 
application under Sac, 73 (1) of the Code 
for rateable distribution of assets. R 
55 (2) tb) undoubtedly meana that unless 
along with the decree of the attaching 
creditor, the decree of an applicant for 
rateable distribution is also satisfied, the 
attachment shall nat ba deemed to be 
withdrawn. In other words, the meaning 
ia that the original attachment shall onura 
for fhe benefit of tha deersa-holdar who has 
applied for rateable distribution of asgats 
under 73, O. P.-Code. This however 
does not aff cannot mean that the attach- 
ment will enara for the henefit of even 
those who may apply for execution by 
rateable distribution of assats in future, 
(Srivastava A. C, J, & Zia ul Hassan J.) 


BISMOHAN SINGH vs. JAGAT BAHADUR 
SINGH & ANR. 


1936 O.W.N. 861= 164 1.C, 1031. 


Sec. 73 & Or, 33, rr. 10 & 13— 
Pauper suit —poriion of Court-fee directed 
to be paid to Government by defendants — 
property of defendanis sold in another pro- 
ceeding -right of Government to recover 
Court-fee owt of sale proceeds. 

In a pauper suit, the defendants were 
directed to pay to the Government 2 por- 
tion of the Court-fsa which would have 


C, P. Code— Contd.) 


been payable by the panper - plaintiif. 
Thereafter certain properties of the 
defendanta having been sold in execution 
of another desves obtained by » third party, 
the Goyeroment applied that their claim 
for Court-fae in the pauper suit should bo 
first satisfisd cut of the sale proceeds, in 
preference to the claim of the other 
Aecrea-holder. Held, that the Govorn- 
ment’s dueg for Court-fee being of the 
nature of n Crown debt was entitled to 
priority, and tha Government could re- 
cover the Court-fee ont of the sale proceeds, 
(Varadachariar J.) 


VARADACHARI vs. SECY, OF STATE. 


59 Mad, 872=70 MLJ. 601=1936 
M.W.N. 76=43 M.L W. 725= 162 EC, 
868 = A.LR. 1936 Mad, 802. 


Sec. $0--Sccretary of State tmpleaded 
as proforma defendant—no relief sought 
against him—notice, 1f necessary. 

Sec, 80. O. P. Oode is clear and por- 
emptory that notica must be served on the 
Secretary of State oron the public Officer 
as the case may be as a condilion precedent 
to tha inatitution of the suit. Therefore, 
even when no cause of action against the 
Secretary of State is alleged and no relief 
is sought against him, and he ia simply 
impleaded asa proforma defendaut, notice 
must be served on him in scenrdance with 
the provisions of Sze. 80 of the Code. 
(Agarwalla & Varma JJ.) ' 

SECRETARY OF STATE vs. AMARNATH 
& ORS 


15 Pat, 353-12 P,L.T., 152=161 1.C. 
690=A.LR, 1936 Pat, 339. 


Sec 86—Seciion, if applies to procee- 
dings under Secs, 184, 186 & 187, Com- 
panies Act, 

Sec. 86, ©. P. Code, does not apply 
to the proceadings under Sec. 184, Gom- 
panies Act, but if is applicable to the 
proceedings under Sees, 18 & 187 of 
that Act. (Sulaiman C. J, Thom if 
Tabal Ahmed JA.) 

OFFICIAL Ligumatons, DENRA DUN 
Mussoorie Exectric Tramway Co. 
LTD.ws, Prestpenr Council, oF R& 
GENCY, NARHA Stare. 


1936 A.W R, 1059=1936 A.L.J, 1134. 
=A I.R. 1936. All 824, 
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Sec. 89—Provisions of the section, if 
covers all references to arbitration. 


Sec. 89 O. P, Code covers all references 
to arbitration whether the reference is or 
is not made without the intervention of the 
Court, and whether an award does or does 
not follow, (Sale d.) 


SITARAM vs, HARRANSLAL & AND, 


38 PLR. 102=160 JC. 287=AJR. 
1936 Lah 374, 


Sec. 89 & Or. 23 r.3—Words "by 
any other law for thetime hetng in force,” 
if covers Or. 23, 7. 3. 


The words “by any other law for the 
time being in forse” in Sec. 89, O. P. Code 
must refer to some law extraneous to the 
Code of Civil Proceadura, and cannot be 
legitimately held to cover Or. 23 7. 3 of 
tha Code. Once See. 59, C. P. Coda is held 
ta apply, no reliancs can be placed for any 
purpose, an Or, 23.7. 3 of the Code, The 
only remedy left, is either to proceed with 
the arbitration or, if the Conrt has super- 
seded the arbitration, to proceed with tha 
hearing of the appeal on the merits ns 
required by sra 8 of the 2nd Schedule 
read with para 19. (Sale J.) 


SITARAM vs, HARBANSLAL & ANT, 


"38 PLR 102=160, ILC. 287=A..R. 


1936 Lah 374. 


Sec. 92— Suit by a mohunt for declara- 
tion of his right to be the mohunt and for 
possession of properties from rival shebatts— 
Sanction under the section, tf necessary. 


A suit by the mohunt of an Asthal for a 
declaration that hais the rightly appointed 
mohunt of the Asthal and as such entitled 
to the properties thereof, without a prayer 
for the removal of the defendants from the 
office of the mobunt, 18 not a salt of the 
character contemplated by Sec. 92, 0. P, 
Cade, and the sanction of the Advocate- 
General or af the Collector is not therefore 
necessary for maintaining the suit, 
(Mukherjee & S. K. Ghosh, JJ.) 


GOBINDA RAMANUSA DAS MOUUNT vs, 
RAM CHARAN RAMANUJ DAS. 


63 Cat, 326=62 C.LJ, 153=1641C, 
33. 
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Secs. 92 & 93—Suit dismissed for 
defect in the sanction required, if may be 
restored to file. 


_ A suit dismissed for defect in the sanc- 

tlon required by Sec. 93, C. P. Code. may 
be restored io fife under the provisiona of 
Sec. 3 of the Public Suits Validation Act, 
aad when so restored, it is to he proceaded 
with and tried apart from aby question 
of fresh consent of the Collector. 
(Mukherjee d S. K, Ghosh JJ} 


BHABATARAN CHAKRAVARTY vs. RAM 
LAL Das. 


40 C,W.N, 722263 C.LJ, 70=ALR. 
1936, Cal. 815, 


Sec. 94 &Or. 39 rr. 1 & 2— Penaliy 
prescribed in r, 2 (3) if applies to injunctions 
under r. 7, 

The drafting of r. (3) of O. 39, 0. P. 
Code, is aomawhat inartistie bet there ia 
no doubt that it applies to disobedience 
generally of an injunction granted by the 
Gourt. The panalty preseribad in that rale 
by way of detention in civil prison for 
committing » breach of an injunction 
applies to cases of injunctions issued under 
Or. 39. r. Lalso, though there is no specific 
provision to that offect in that rule. 
Generally speaking it applies alike to 
disobedience of all the injunctions issued 
under See. 94 of the Code. (Macpherson 
& Mohammad Noor JJ.) 


JANG BUADUR SING vs, OHHABILA 
Korn, ” 
15 Pat. 320=A,LR, 1936 Pat, 23= 
160 I.C. 347=17 Pat, L. T. 61, 


Sec. 100 -Order dismissing appeal 
from an order under Or, 21, 1. 90, if open to 
second appeal. 


No second appeal lies against an order 
passed hy the lower appellate Court 
dismissing an appeal from an order under 
Or. 21, r. £0, ©. P. Code. 15 P L, 
T. 743, 40 ©, Ld. 311 & 47 Mnd, 288 dis- 
tingnished, (Saunders J.) 

NAND KISHORE SINGH sv. NAGENDRA 
BALA DEBIL 

17 P.L.T, 712, 


Sec. 100 — Olvection as to admission of 
arrelevant documents by ihe appellate Court’ 
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ifcan be taken in second appeal, when not 
taken in the appellate Court. : 


Where the appellant did not raise any 
objection as to the irrelavancy of certain 
documents admitted by the appollate Court, 
nor did he deny that the documente 
contained a‘true and accurate statement 
of the contents of the original documenta, 
but raised the objection in second appeal, 
held, that it was not open to him nt that 
stage ‘to raise the objection that the 
documents ware illegally adinitted, or that 
there was no evidence of the formality of 
comparing the originals. (Agarwalla & 
Madan JJ.) 

CHHATRA KUMARI DEBI vs. MST. PAR 
BATI KUER & ANB. 

17 PLT. 7O9=A,LR. 1936 Pat. 600, 


Sec, 100—Finding that document has 
not been acted upon, tf a Anding of fact. 

A finding arrived at by the lower court 
to the effect that a certain document haa 
not been acted upon. is s finding of fact, 
and therefore cannot be questioned in 
second appeal. (Jai Lal J.) 


ALI GAUBAR v3, MOHAMMED. 
38 P L.R, 590, 


Sec, 100 —Question whether transaction 
was intended io defeat and delay creditors, 
if can be raised in second appeal, 

A finding that a particular transaction 
was intonded to defeat and delay the 
creditors and wasi collusive, is one ol,fact 
and therefore cannot be qnestioned in 
second uppeal, (Bhide J.) 


DAULATRAM vs, BISHEN DASS, 
38 P.LLR, 577 


Sec. 100--Order allowing deposit and 
selting aside execution sale—second appeal 
af lies, 

No second appeal lies from an order of 
tha Court allowing a deposit and netting 


aside a sile in execution under Or. 21. r. 
92,0. P. Cole. (Wort J.) 


NASIRUDDIN HAIDAR vs. HAKIM MO. 
HAMMAD TAHIR & ORS. 
ALR. 1936 Pat. 119=161 1,C. 26 


0. P,Csde— (Conid.) 


Sec. 100— High Court if will interfere 
in second appeal when the question, involved 
is as to tha leyal effect of proved or admitted 
facts. 


In onsa ofa certain proved or admitted 
fact a second appeal will lie on the ground 
that the lower appellate court haa not 
properly appreciated the legal effect of cor 


tain proved or admitted fnots, 11 Lah. 199 
followed. (Jailal & Sale JJ.) 

PaRMopR CHAND vs.  NARAIN 
SINGH. 


ALR, 1936 Lah, 104=163 LC. 81, 


Sec, 100— Suit for setting aside alie- 
nation by widow for raising money for liti- 
yation--Absence of Andiny as to whether 
extra funds were necessary—Finding, if one 


of fact. 


Tn a suit for setting aside an alienation 
made by a widow for the purpose af rais- 
ing money for a litigation there was no 
clear finding by the Court as to whether 
the funds in the hands of the widow were 
iusufficient to meet the expenses of litiga- 
tion. Held, that the finding of the trial 
Court could uot be said to be one of fact 
and therefore it could be chalfonged in 
second appeal. (Rangilal, J.) 


OFFICAL RECEIVER, DELHI vs, KISSEN 
LAL & ANR. 4 
ALR. 1936 Lah, 98= 161. I,C, 922. 


Sec 100— Revenue Survey papers 
treated by first two courts as documents 
creating title—Absence of other materials on | 
point — Finding of Arat appellate court as to 
effect of documents, tf finding of fact binding 
in second appeal, 


Where the trial Court and the Court of 
first appeal had treated a revenue survey 
Khasra and a Nogsa as documents which 
themselves created and ambodied title and 
there were no other materials on the point, 
held, that sha effect of the documents was a 
quéstion of law—thay being, becanes of the 
manner in which they had been regarded 
not merely historical materials but the 
direct foundation of rights—and therefore 
the finding as to their effect was not a find- 
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ing of a fact so as to be conclusive in 
second appeal. (Sir George Rankin.) 


BALLAVDAS vs, NUR MOHAMMAD, 


40 C.W.N. 449=38 PLR, 182=A.1R, 
1936 P.C. 83=160 1,€, 579=17 Pat. 
L.T, 177=1936 AW.R. 317=1936 
ALJ, 480=43 MLW. 

O.W N, 153-70 MLJ 455. 


Sec. 100 - 
tion of fact- 

The question as to whether there was 
legal necessity for the transaction ian ques- 


tion of fact, and cannot bo raised in second 
appeal, (Wort € Rowland JJ.) 

DARBAR SAHEB vs. BARE LAL KAND 
NATH, 


17 PLT. 488=A.LR, 1936 Pat, 275, 
=162 I.C. 797, 


Legal Necessity, tf a ques- 


Sec. 100—Absence of jurisdiction to 
hear appeal, if a good ground for second 
appeal 

The absence of jurisdiction ta hear an 
appeal ia a good ground for second appeal. 
So wheea Dis'rict Judge entertained an 
appeal from the Court of first instande 
which by a notification issued under Bee, 89 
(3, Punjab Courts Act lay toa Subordinate 
Judge, held, that tha action of the District 
Funga in hearing the appeal was without 
jurisdiction, and the consent and acequies- 
cenes of tha parties to the appeal could not 
give him jurisdiction, and his judgment and 
decrea was liable to be sat aside in second 
appeal. (Addison & Abdul Basil JJ.) 

JIWAN & ORS vs, SANT SINGH & ANR, 


AIR 1936 Lah. 575,= 164, J.C. 440= 
38 P.L.R. 990, 


Sec, 100 —Quesiton whether new tenan- 
cy created if a question of law. 

Whether a new tennney has been coren- 
ted onn never be said to bea pura guastion 
of Jaw, It is a question of mixed fact and Jaw 
and a question which oertainly depends 
uron a principle of frets. (Wort J.) 

My. Pena BIBI vs, KESRAB 
THAKUR. 

AIR, 1936 Pat. 411=163 1,C, 538, 


Ro, JI 


685 = 1936. 


C. P. Code—/Contd,) 


Sec. 100— Findings of fact based on 
documenis which are instruments of title, of 
can be challenged in second appeal. 

A finding of fact based upon documenta 
which areinstrnments of title and not mere- 
ly historical material, can be oballenged jn 
second appeal, 57 I, A. 86 diatinguished. 
(King C. J. € Nanavatiy J.) 


AMJAD HOSSAIN vs. NAWAB ALL 


1936 O.W.N, 100-160 LC, 
A.J.R. 1936 Oudh 225, 


158= 

Sec. 100—Finding arrived at by mis. 
applying the law tf a finding of fact. 

A finding which has been arrived at by 
mis-applying-the law, for example, by wrong- 
ly placing the burden of proof, is not 8 find- 
ing of fact only, but isa finding of mixed law 
and fact and as such can be set aside in 
second appeal. (Dunkley J.) 


8, P. L, A. CHETTIAR Fire vs. MA Pu. 
A:LR 1936 Rang, 262=163 LC, 604. 


Sec, 100-—Prevalence of a particular 
practice and the length of tts extstence if 
questions af fact. 

Whether s usual practices prevails or not 
in a particular place and the length of ita 
existence are questions of fact, which cannot 
ba reopened in second appeal, although the 
legal inferences whishfollow from them may 
be questions of law. 64 All, 6 followed. 
(Vivian Boxe J.) IN 

GANGADHAR MAROTI #, SUNDAR 

NARAIN SANSTHAN, DHANORA & ORS. 


ILR. 1936 Nag, 132164, 1.C, 825= 
AIR. 1936 Nag. 95, 


Sec, 100 — Findings based on" Khatauns” 
and "Khasra," tf can be challenged in second 
appeal. 

“Khatauni” and “Khasva” ara instruments 
of titie, and a finding based upon such docu- 
ments can be challenged in second appeal, 
evon if it is a finding ol fact. (Zia-ui- Hasan 


GULAI vs. SRIPAT. 
1936 O.W.N. 375= 162, I.C, 334. 


Sec. 100 —Order disallowing costs, if 
open ta second appeal. 
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The awarding of costs is a matter of dis- 
cretion and therefore where the lower appel- 
late court has in the exercise of ite disoretion 
refused to allow the same, the High Court 
will not interfere with the exercise of that 
discretion in second appeal. (Srivastava É 
Nanavutty JIJ.) 

SITALA BAKSA SINGIT ve, MAHABIR 
PRASAD, >à 

1938 O.W.N. 414= 162, 
AVR, 1936. Oudh 275, 


Sec. 100 (c)—Conrt of second appeal 
af can interfero where error or defect in 


LC, 229= 


- Judgment of lower appellate Court not found. 


Under Cl. o, of Sec, 100, O, P. Core, it 
is not nufficient to show that there wan a 
defect in the procedure of the trial Court. 
It ia necessary to show that the alleged 
defect in procedure may possibly have pro- 
duced error or defect in the decision of the 
case upon the merits of the lower appellate 
Court. Where it is not found that there 
may have been any error or defect in tha 
judgment of lower appellato Court from an 
arror of procedure on the part of the trial 
Court, the Caart of second appeal cannot 
interfere under Seo, 100 (e), C. P. Code. 
(Sutaiman C. J. & Bennet J.) 
NANDAN SINGH & Orgs, vs. PHUNESH 
SINGIT Ê ANR. 
1936 A.W.R. 1085, 


Secs. 100 & 101 -Question as to the 
existence Sa partnership, if one of law 
allowing a sond appeal. 

In the absance of a partnarship the ques- 
tion whether tha relation of partners existed 
between the parties haa to be inferred from 
the facts a3 to the manner in whioh the busi- 
ness in which the parties were concerned, 
was conducted and as to their relationship 
with one another in connestion with that 
business, It is á legal conclusion to be 
drawn from the findings as to the simple 
facts, and the correct inference to be drawn 
from the proved facts. as to the relation- 
ship of the parties towards one another 
in the business must he a matter of law, 
which can be considered in second appeal. 
(Dunkley J) . 


Ma Sty vs. Mauna Ba HMU, 
A.LR. 1936 Rang 383=164 LC, 1100 


CURRENT LAW DIGEST 
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_ Sec. 102 -Case covered by the section, 
if open to revision, 

Aga general rule, the Court ja notin fa- 
vour of entertaining revisions from the or- 
ders Of the lower appellate courts in cases 
which are covered by Sec. 102, C P, Code. 
These orders are intended by the legislature 
to be final, and to allow anything of the 
nature of an appeal against such orders 
would amount 10 sireumventing the polley 
of the legislature. (Agha Haidar J.) 


GIRDHARI LAL vs RATAM CHAND, 
A.LR. 1936 Lah, 293=165 1C. 137, 


Sec. 102—Second appeal if Hes ina 
suti to recover the money value of bhaoli 
produce of trees. 


A suit for therecovery of money value 
of bhaoli produce of same trees is not a suit 
for rent, and is not outside the jurisdiction 
cf n Small Cause Court, and hence no second 
appeal lies in sucha suit. 4 Rang, 503 £ 
38 Mad, 883 relied on. (Varma J.) 


JHAKAR SAIU vs. RAT KUMAR PEWARI. 


160 LC. 186=17 PLT. 88=ALR, 
1938. Pat. 102, 


Sec, 104 {a)—Order rejecting objections 
fo award and passin decree on it, if appeal- 
able, : 

An order rejecting objections made'ta an 
award and passing a decree iu terms of Lhe 
award is not uppenluble bevause, if such 
an uppeal is preferred, it cannot be said te 
be an appeal from a decrees nor can ib be 
said to bean appeal under See. 104 cl. (a), 
C. P. Code, aa that section only refers to 
ordars superseded and not orders refusing to 
supersede, (Baguley € Mosley, JJ.) 


MA Nowe vs..U, MIN SIN, 
A.IR 1936 Rang. 240.=163.1.C 590 


Secs. 104 & 151—Order passed 
under Sec. 151, C. P, Code, if appeaniable. 


So far as the Lahore High Court is con- 
cerned, no appeal lies from on order passed 
by a Court in the exercise of its inherent 
jurisdiction under See 151, C P Code, 
(Jailal J.) 


MAGHI MAL gs. L. GANPATRAL 


AIR, 1936 Lah. 213=163 :C, 121= 
38 P,L.R, 717 
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Sec, 105 & Or 23, r, 3—Order refusing 
to record adjustment, if can be challenged 
under Sec. 105. 


An order refusing to record an adjuat- 
mentis not an order affecting the decision 
of n case, bub is merely an order ensuring 
that the merits of the case should be deter- 
mined. Is is not therefore open to an ap- 
pellant to challenges such an order in appeal: 
ander S-o, 105, C P. Core when it has not 
baan appealed against 6 Lah, 94, 61 Bom, 
495, 53 All. 612 & 48 All, 75 relied on, 
(Pollock A. J.C) 

TATYA Rao vs, 


NARAIN. 
31 NLR. 


SRIKRISHNA LUXMI- 


(Supp.) 72= AJR. 1936 


Nag, 8=160 I.C, 202. 


Sec. 105 (li—Appeal by plaintif — 
Death of plaintiff—application for subs- 
titution of names allowed though filed after 
90 days after death—Case remanded for 
trial “de novo"— Appeal from remand order 
— Legality of order for substitution, tf can 
be questioned in suck appeal, 

Where during the pendency of a plantiff's 
appeal in the lower appellate court, the plain- 
tiff dias and the court allowa an application 
for substitution of names to ba made more 
ihan 90 days after the death, and Inter, the 
couré passes a remand order sending the 
esaa baek to the lower court for trial de no- 
va, the defendant cannot in an appeal again- 
st the remand order, question tha legality 
of tha order for subdstilution of names, The 
propar stage for that would arrive when the 
decree itself ia passed nnd is appealed from, 
(Harries & Bajpas JJ.) 

ZAHOOR Monomep KHAN vs. 
De, NORONHA. 


1936 A WR, 520=1936 A.L.J]. 538= 
164. I,C. 730. 


M. X. 


Secs. 109 (a) & 115—Order passed 
tn revision by High Court—leave to appeal, 
1f can be granted. 


An order passed by the High Court in re- 
Vision under Seo, 115, C. P. Code though 
it might have been made in the appellate 
side of the Court, cannot be regarded as nn 
order made on appeal, In respsot of such 
an order, therefore, tha High Court has no 
jurisdiction to grant leave to appeal to the 


CP Code—(Can!a) 


Privy Council under Sec, 109 fa) of the 
Code, (Wort A, C.J. € Dhavle J.) 


KRISHNA CH. DEB vs, RAJENDRA 
NARAYAN BHANJ DEO. 


15 Pat, 659=17 PLT. 760=A.1R. 
1936 Pat, 465 = 164 I.C. 287, 


Sec, 109 (c)— Order removing name of 
pleader from roll of pleaders—case, if can 
ba certified as fit for appeal to Privy 
Council, r 


An order striking off the name of a 
pleader from the roll of pleaders on the 
ground of misconduct falls under Sec, 109 
fc), C. P. Cade, and if there are some points 
of law raised in the case, it ean be certified 
asa fit ane for appeal to his Majesty in 
Council, (Sulaiman C., J. € Bajpai J.) 


PATESHRI PROSAD Ray vs. JUDGES 
OF THE ALLAHABAD HicH COURT, 
1936 A.W.R 1007=1936. A.L.J, 1272. 


Sec. 109 (c)— Appeal to Privy Council 
Certificate when should be granted. 


The Court ought not to grant a certi- 
ficata under Ssc. 109 (a), O. P. Code, unless 
a point of law ia involved in the appeal 
which is not only substantial and impor- 
tant as between the parties bnt is one of 
general importanea or of such a natnra that 
the desision nipan it may govern numerous 
cases, (Page O. J. & Mya Bu, J.) 


Sem “HTAUNG vs. V. E, A, QHETTIAR 
FIRM 6 
14 Rang. 8386-2169, I.C, 724=A,LR, 


1936 Rang. 65, 


Sec, 109 (c) & 110—Application 
for leave io appeal to Privy Council in two 
connected appeals—valuaiton of one appeal 
in excess of 10 000/ but that of other less— 
certificate of fitness, tf can be granted in 
latter case. 

Two applications for lenye to appeal to 
His Majesty in Council were filed from ths 
decrees of the High Court in two appeals 
whioh wera connected and heard together 
and disposed of practically by one judgment. 
Tho ground on which the Court proceeded 
was a common One, The value of the sab- 
jeat mutter in dispute-inin one cosa was 
in excass of Rs 10,000/- bat that in the 
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other case was less, A preliminary objec- 
tion was taken on behalf of the respon- 
pondents that no leave. could be granted 
in tha Intters case.” Held, that as the point 
involved in the two appeals was A common 
one, if was a fit case for granting the certificate 
of fitnesa under Seo. 109 fc) although the 
requirements of Sec. 110 C. P. Code wera 
not fulfilled. (Sulaiman C J. d Bennet J.) 


MUOUKANDT LAL vs. HASHMAT UN-NISSA 


1936 A W.R. 883=1936 A.L.J, 1025 
ALR. 1936 All 832, 


Sec. 546 & 110—Order of remand by 
High Court, tf appealable to the privy 
Conuctl. : 

An order of the High Conrt, remanding 
execution procaeding to the Lower Court for 
re-decision is not appearlahle to the Privy 
Council, there being no final order. { Addi- 
ston & Abdul Rasid J.) 


SANKARDAS SADHURAM vs. GURBUX 
SINGH. j 
38 PLR. 112, 


Secs. 109 & 11—Appenl to Privy 
Couscil—Judgment of High Court one of 
afir mance —circumstances in which appeal 
may tie. 


A person npptying for leave to appeal 
to the Privy Council, must where the judg- 
went of the High Oourt is one of affirm. 
ance show that there was substantial ques- 
tionof Inweinvolved in the appeal, within the 
meaning of Bec 110 C. P. Code. Where 
the appellata Court modifies the original 
decreo upon alaw point, and thntcompletely 
in the applicant's favour the Intter cannot 
beoause of that modification have a right to 
an appeal on other points on which the 
Cauria have concurred, without showing a 
substantial question of Jaw. 51 fal. 969 4 
38 0, W. N. 1171 followed; (Wort A, 0. J. 
& Dharle J) | 

MAHABIR ProgaD vs. BRIJ MOHAN 
PROSAD & ANR. 


15 Pat, 637=163 IC. 139=17 Pat. 
L.T. 602= A.LR. 1936 Pat. 553, 


Sec, 109 (a)-Order emitting issue 
for decision and leaving parties rights unde- 
termined, ifa final order. 


Ç. P. Code —— it onid.) 


Ao order of an appellate Court is nob 
n Anal order” within Sec, 109 (a), C. P, 
Ooda, unleas it fidally disposes of the righta 
of the parties in relation to the whole suit, 
An order by the appellate Court remitting 
an issue to the trial court for decision and 
leaving the righta of the prrties yet un- 
determined, ig nota final order within tha 
meaning of Sec. 109 (a) of tha Code. 
(King O, J. ë Zil-ul-Kassan J.) 


HUZUR ARA BEGUM vs, 
COMMISSIONER of QONDA. 


1936 OWN, 318=160 LC. 811- 
ALR, 1936. Oudh 205. 


DEPU FY 


Sec. 110 — Decree for mesne profits of 
suit property obtained in separate suit, if 
can be added to increase value in appeal. 


In order to make up tha presoribeč 
valuation for an appeal to the Privy Council, 
it is not allowable to a parly to add the 
amount of a decree for mesna profits of the 
property obtain in a separate suit, 39 mad, 
843 & 37 L A. 56 reliad on. Addition A.C. 
J, & Din Mohommed, J.) 


BALRAJ vs, MP. MOKANTO. 


A.1.R, 1836 Lah, 31=38, P.L.R. 767 


Sec. 110—<Appeal io Privy Council-— 
duty of High Court in granting leave to 
satisfy itself as fo the existence of a sub: 
stantial question of low. 


Under Sec 110, O. P. Code, it is incum- 
bent upon the Court in n case where the 
appellate decree » firms the decree of the 
lower Court to be satisfied, befora it burdens 
the Judicial Committee of the Privy Coun 
cil with the hearing of the appeal, that n 
question of law fairly open to agreemont 
and not merely an alleged question of law 
is involved in the case. (Page C. J. & Bu 
U, J) 

M. C. Patai & Axr. vs. H. G, 
ÀRIFF, 

13 Rang, 744-163 LC. 3832A,LR. 
1936 Rang, 125. 


Sec. 110—Decree against four persans 
—decree afirmed with regard to three, but 
varied with regard fo the other—single. 
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decres drawn up—appeni to Privy Council, 
if competent against person in whose decree 
not varied. 


In a mortgage suit, a decree waa passed 
against two defendants for the full amonnt 
claimed and against two others for part of 
the amount. On appeal, the dearee against 
three of the defendants were confirmed, but 
against the fourth varied, making him liablo 
for more than what the trial Court decreed. 
Held, that the fourth defendant was entitlad 
to the cosis of Privy Counscil,as the decree 
had been varied so far as he was concerned, 
but so far as the other defendants were con- 
cerned, it waa only a decree of affirmance, 
and therefore the plaintiff could not appeal 
in regard to the decree passed against them, 
without showing e aubs'antial question of 
law 62 Cal. 257 & 31 ©. W. N, 572 appro- 
yad, (Venkata Subha Rao d Cornish JJ.) 


VENKATASWAML CHETPIAR vs. SEK- 
KUPPI PILLAI 
71 M,L,.J, 580=1936 M.W N. 10515 


ALR, 1936 Mad, 88i=44 M.L,W, 
533, 
Sec. 110—Cross appeni—defendani's 


appeal allowrd -plaintiff's appeal dismissed 
—plaintif, is entitled to appeal as of right 
from decrece dismissing his appeal. 


A suit having been decreed in part and 
dismissed in part, cross appeals were filed in 
the High Court on bebalf of the plaintiff 
and the defendant. The defendant's apperl 
was decreed and the decree of the Court 
below varied, but the plaintiff’s appeal was 
dismissed. On an application for leave to 
appeal to the Privy Couucil against the de- 
crea dismissing the plaintiffs appeal, it was 
contended that inasmuch asthe decree of 
the Court below had not been affirmed but 
had bean varied in consequence of tha de- 
fandant’s appeal having been allowed, the 
plaintiff had a right of appeal to the Privy 
Council even as regards the decree dismis- 
sing the plaintiff's appeal. Held, that the 
deores against which the applicant proposed 


to appeal to the Privy Council affirmed the‘ 


decision of the court below, and the appli- 
cant was not entitled to leave as of right, 
16 A. Is. J, 864 approved; 15 Cal. 969 ore 


14 


©. P. Code—(Conkf,) 


plained. (Sulutman O. J. Bennet & Nia- 
matulla JJ.) 

BENARES BANK LTD. AGRA vs. RAJ 
NATH KUNZRA & ORS. 


57 All 873=1935 A.W.R, 380- 1935 
A.L.J. 352 =A.IR, 1935 All. 374 


Sec, 110 (2)—Lrave to appeal to Privy 
Counctt. 

The warda in the second clause of Seo. 
110 C. P.C. “Or the decree or final order 
mast involve direatly or indirectly some 
claim or question to or respecting property 
of like nmount or value” are wo doubt very 
wide but reference in this clause is to suits 
in existence and not to suits gremio futuri. 
There is nothing to support the contention 
that the second claure of Sec. 110 autho- 
rises an appeal to His Majesty's Privy 
Council in reepect of property which no 
claim has ever been made, or in reapect of 
which no question has ever arison in any 
Court. (King C.J, & Zia-Ul-Hason. J.) 


MADHO PROSAD SINGH vs, SHER BA- 
HADUR SINGH & ORs, 


1936 O.W.N, 1812180 LC. 7992ALR 
1938, Oudh. 281. 


Sec, 111—Decision of single judge of 
High Court if appealable to Ris Majesty in 
Council. 

When an application for leave to appeal 
to a Division Beneh from a decision of a 
judge sitting singly is rejected, the decision 
remains a decision of a single judge, and 
therefore under Sec. 111, C. P, Code, no 
further appeal can be taken to the Privy 
Council. (Wort 4 Rowland JJ.) 


PARAMESHWAR DYAL SINGH vs. BRIN- 
DARON OF, BARRAR, 


17 Pat L.J, 173-2A LR, 
106= 160 1.C. 1501, 


1 936, Pat, 


Sec. 115—Refusal to stay proceedings 
ander Sec. 110 C. P. C.- High Court, tf 
may interfere in revision. 

An arder refusing to stay proceedings un- 
der Sec. 10 O P, Code, ia an interlocutory 
one, and therefore is not open to revision by 
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the High Court under Sec, 115 of the Code, 
144 I. ©, 107 4 13 Lab, 59 distinguished : 
15 Lah. 188 relied on. (Bhide J.) 


DURGADAS GOVIND SINGIL 
A.LR. 1936 Lah, 569-165 1.C, 131, 


Sec. 115-—Order refusing to extend 
time under Sec. 5, Limitation Act, if open 
to revision, 


Uf an appellate Court refuses to extend 
time under See, 5, Limitation Act in a ease 
in which justice obviously demands an ex- 
tension, there ia an error in the exercise of 
jurisdiction justifying interference by the 
High Court in revision. (Coldstream J.) 

MANI SINGH vs. ANAND PARKASH, 


38 PLR, 903=A1.R, 1936 Lah. 693. 
185 1.C. 516, 


Sec, 115—Party having other remedies 
if may seek revision by High Court. 

Where a party to a civil proceeding app- 
lies to the High Court for the exercise of its 
revisional powera under Sac. 115, O. P, Code, 
he must ratisty that Court that he has no 
other remedy open to set right what he al- 
lages to have been done illegally, irregularly 
or without jurisdiction by the original try- 
ing Court, 11 All. 383 & 15 All 405 relied 
on. (Mackney J.) 


BANK OF CH&TTINAD vs. MAUNG Po 


| Lu. 


AR, 1936 Rang. 12,=161. LC. 258, 


Sec, 115 — Suit brought at a certain 
place in violation of contract between par- 
ties— Lower Court holding that tt has juris: 
diction, trying the suit on merits — High 
Court if should interfere in revision, $ 

When thera are two Courts, both of which 
wania normally have jurisdiction to try the 
stlita, the parties should ba allowed to agree 
among themselyes that the snit should be 
brought in any one of thesa two Courts. 
The object of parties entering into n con- 
tract of this nature is to afford facility or 
convenience sither to both the parties or to 
one of tha parties, and it is ynfair that any 
one of the parties should resila from the 
contract entniling hardship ani jnconveni- 
ence to the other party. Ab the sumo time 


C. P, Code—(Consd,) 


it ia a common ground that the other Court 
also has jurisdistion, and where it ias found 
that the Court below holding that it had 
jurisdiction, has tried the merits of the ense 
between the proper parties, it would not he 
proper for the High Qourt to interfere in 
revision. (Bajpai J.) 

GOPAL DAS AGARWALLA vs, HARI KI- 
SHAN DAS. 


1936 ALJ. 704=1936 A.W.R. 591 
= A,LR. 1936 All. 514=163 LC, 919. 


Sec. 115—Wrong constructian of 
document —interference by High Court if 
justified 


The High Court has jurisdiction to in- 
terfere in revision with the deeree of an np- 
palate Conré, on the ground that the lower 
Court had put a construetion on a decu- 
mant, whieh if could not possibly benr, 
(Jad Lal JA 


RAM ABHAYA vs. FATEH ADI 


38 P.LR. 348-164 LC 333-A.R, 
1936 Lah, 801. 


Sec. 115— Revision application made 
after 90 days—delay when may be con- 
doned. 


Interference in revision being diserstion- 
ary, the practica of the Conrt is to vafuao 
to entertain applications for revision if they 
nra made too late and ta demand an expla- 
nation from the applicant for the delay, in 
oase the application ig mada more than 
ninety days after the passing of the order. 
Delay on the ground that the applicant was 
not a party to any of the orders which he 
aoright to revise, and they were all passat 
behind his back and without notice to nim 
is excusable and should be condoned, (Sri- 
vastava & Nanavutty JJ.) 


BIRENDRA BIKRAM SINGH vs. BASDEO. 


1936 O.W.N. 262=1621.C, 814=ALR. 
1936 Oudh, 185, 


Sec, 115—Zrroneons question of law 
— High Court, if can interfere in reviston. 

If na judge assumes jurisdiction of a 
matter and proceeds to decide a question 
of law, however erroneous the decision 
may be, tho High Court cannot interfere. 
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But if before assuming jurisdiation he 
determines a question of law or fact bo 
determine the question of jurisdiction, R 
wrong decision in the case of this kind is 
cartainly revisable by the High Court. 22 
G.W.N. 50 relied on. {Wort J.) 


NASIRUDDIN HAIDAR ws, HAKIM MO- 
HAMMAD TAHIR, 
A.LR, 1936 Pat, )19=161 1.C,,26, 


Sec, 115 —Order superseding reference 
to arbtiration, if open to revision. 


The reference to arbitration iaa branch 
or ramification of tha main suit which has 
to he disposed of subsequently, whatever 
the result cf the raference may be, and the 
order inakin, the reference is in the nature 
of an interloentory order. An order super- 
seding the reference is likewisa an inter- 
locutory order, and is further an order 
made by the Court in the exercise of its 
inhevent powers; such an order is thara- 
fore not open to revision by the High Court. 
14 Lah. 715 & 5 Lah. 238 followed ; 36 All, 
354 relied on (Agha Haider J.) 

GULAB SINGH JOHRI MAL vs. DHA- 
RAMPA DALIP SINGH. 


38 P.L.R IZ1=A.LR, 1936 Lah 538= 
189 1,C, 1052, 


. Sec. 115-— Finding regarding compes 
tence to sue, if open to revision. 

Sec 115,0. P. Coda clearly refera in 
els, al & (h) to jurisdiction. A finding that 
a party is not competent to sue eannob be 
held to be n finding affecting the Court's 
jurisdiction and therefore such a finding 
cannot ha challenged in revisional proceed. 
ings under See. 115 O.P, Coda. (Blacker, J.) 


LORINDA RAM vs, BHOWANI MAL, 


38 PLR. 315165 LC. 2782 AIR, 


1836 Lah. 783. 


Sec. 115—Order restoring certain 
proceedings and order refusing to grant 
review of the same, if open to revision by 
the High Court 


During the pendency of an appenl 
against a final decreas for partition, the 
appellant ohtaine] from the Couré, an injune- 
tion restraining the the respondents from 


©, P,Code— (Contd.) 

building on the portions of the Jand allotted 
ta the different co-sharers. Subsequently 
the appellant himself applied for demarca- 
tion of certain properties with a view to 
huilding thereon, and a Commissioner was 
appointed for tha purpose. The respondent 
wha had alao made a similar. application 
raised ohjections bo the application made 
hy the appellant, which was later dismissed 
for default. There alter the appellant died 
ard the appeal abated, The respondent 
therenpon applied for revival of the pro- 
ceadings which wera restored to the file, 
An application for review ef this order was 
dismissed. Held, that the order restoring 
the previous proceedings and the order 
refusing review of the order of restoration 
related to an application for restoration of 
proceedings diamisaed in default and cons- 
tituted a ‘case’ within the meaning of See. 
115, O. P. Code. (Bhide J.) 


MUHAMMAD SADIQ vs. Mast. BAMI-U Le 
HA. ; 
181 LC, 212=A,1R. 1936 Lab. 618. 


Sec. 115(c)—Test for applicability 
of the clause—decssion as starling point of 
limitation if open to revision. 


Ol. (c) of See. 115. O. P. Code, cannot 
be invoked where a questien of jurisdiction 
is nob involved or at laast a question of 
procedure. a. g, proceeding in the absence 
of a necessary parby to the suit. Tha 
defect must be something independent of 
the dacision itself ; an irregulagity or ille- 
gality in the manner of arriving at it, not in 
the conclusion reached. A good working 
test would appear to be this, if the decision 
had been the other way, would the ille- 
gality still ba there? If not, the flaw must 
be in the decision and not in tha manner in 
which if ia reached. Consequently, it 
would not be revisable. Itis possible that 
this test would not work in every case, but 
where it does, it is decisive. Applying this 
test, it is clear that a decision on the gues- 
tion of limitation, or the character of the 
suit or tha starting point of limitation is 
not revisnhle under Sea. 115, C. P. Code. 
{Vivian Bose J.) 


DEVIDAS MAROTI vs. NILKANTH RAO 


NARA ANRAOQ, 


LL.R. 1936 Nag, 73=164),C, 848= A, 
LR, 1936 Nag. 157, 
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C. P, Code—(Gonid,) 
Secs, 115 & 104 & Or, 43, Ya 1— 


Dismissal of execution case for non-prose- 
cution—order tf appealable 


An order of dismissal ol an execution 
case for noa-prosecution, does nob fall 
within the scopa of those sections of the 
C. P, Code, which relate to appentable 
orders, ‘and in no cirenmstances can such 
an order ba said to ben dearea, It is from 
its very nature an order for dismissal for 
default, whieh is opan to ravision, (S. K. 
Ghosh & Hdgely JJ.) 


AMAREENDDRA NATH MUCLUICK vs. 
BALA! CHAND GHAWAK. 


A.LR. 1936 Cal, 267 = 162 LC. 777, 


Secs, 115 & 151—Scope of the two 
sections, 


Sec, 115, C. P, Cade, doas not in terms 
confer any inherent jurisdiction on the 
Courts to make such ordera as may be 
necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
Ordinarily the preservation of the inherent 
power would not enable conrts to extend 
the scopa of powers specifically cone 
ferred upon them by other provisions of 
the C. P, Code, and Seo 161 should not be 
utilised so as to make if supplementary to 
Seo. 116. Theinherent powers which can 
be exercised by a superior Court are 
ordinarily such powers as ave necessary to 
exercise in mlition to procaedings pending 
before it. (Sulaiman O. J. Niamatullah 
£ Rachhpal Singh JJ. 


MUKUND LAL vs. GAYA PROSAD & Ors, 
57 All, 977=156 1,C. 805, 


Sec. 115 & Or. 6. r. 17—Order 
refusing to allow amendment of pleading, 
tf open to reviston. 


An order relasing to allow an amend- 
meni of a pleading is not opan to revision 
by the High Court, (Salaman C, dJ, 
Bennet & Bajpai JJ.) 

SURAJ Pant vs, ARIYA PRATINIDHI 
BARNA, U. P. 
1936 A. W.R. 776=1936 A.L.J). 923= 
165 I.C, 1=ALR, 1936 All. 686 


CG, P. Code—(Contd.) 


Secs. 115 & Or. 7, e 11—High 
Court when can interfere in revision on a 
question of court-fee. 

The High Court will iuterfare in revi- 
sion on a question of conrt-fee only where 
no other remedy is available to the agerie- 
ved party and whera irreparable losa 
wouid ba caused if the High Court did not 
interfere at that stage. (Macpherson J.) 


MAHABIR PRASAD SARAON 15. 
JAINAYI BIBI & ORS, 


MT. 
16 P.L.T. 889, 


Sec. 115 & Or. 7, r, 11,—Intertocu- 
tory order on question of couri-fee, if may 
bz interfered with, in revision. 

The High Court will not ordinarily 
interfere in revision, with an interlocutory 
order deciding  quea:ion of sourt-fee un- 
lêng such order would result in irreparable 
injury tọ one or the other of the litigant 
parties, The High Court will therefore 
not interfere with an order by the lower 
court allowing a suit to proceed on insuti- 
cient court-fee, because, such an order does 
not injare any party. (Agarwala Ê 
Varma JJ.) 

RAGHUNANDAN GIR vs. DEORAJ, 


15 Pat. 340=17 P,L.T, 9=A.IR, 1936 
Pat. 85 = 161 J.C, 22. g 


Sec. 115 & Or. 21, r. 52—Jurisdic- 
tion of custody court to decide question of 
priority—Decision of such Court, if open 
to revision, 

The custody Court has juriediotion to 
decide the right ofa party to any priorily, 
and any decision arrived at by such Court 
even if erroneous in law is nob open to 
revision by tha High Court, becanse, firstly 
there ia no want of jurisdiction or illegal ex. 
ercise of jurisdiction, and secondly, because 
the petitioner hne ‘a remedy by way of a 
regular suit, 19 Cal. 286, 16 Bom. 577, 44 
Cal. 1072 & 54 Bom. 687 relied on ; 44 Mad 
100 distinguished. (Addison « Abdul 
Rashid JJ ) 

AIMLA BANKING & INDUSTRIAL Co, 
Lrp, vs. DITTU MAL HARDIAL & Ors. 

38 PL.R, S90=ALR. 1936 Lah, 521. 
163, 1,0. 584. 
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0. P, Code—(Conia) 


Sec. 115 & Or. 21. rr, 69 & 63— 
Order under Or. 21, r, 60 if open to 
revision. 

It being s general principle that an 
application under See. 115, C., P. Code, wili 
not ordinurily be entertained when there 
is another certain and conclusive remedy 
open tu the aggrieved party, no application 
in revision cin be entertained against an 
ordear made under Or, 21, r, 60 or 61, 
ulthough no appeal lies from it, unless it 
can -be shown that the Judge who made 
the order had failed to exercise the jarisdic- 
tion veated in him.by rr. 60-63 of Or. 21, 
Where tha Court has so failed to exercise 
jurisdiction its order is open to revision, 


| but, ordinarily a party against whom an 


order under Or. 21, r, 60, is passed, cannot 
apply for revision of that order, because he 
has a special ramedy by way of suit under 
Or. 21. r, 63. (Dunkley, J.) 


VEDNATH SING & ANR, vs. U BA DIN. 


14, Rang, 516=A.1.R. 1936 Rang. 306, 
= 184. 1,C. 633 


Sec. 115 & Sch. II, para. 14— 
Order setting aside award. tf open to revision, 

No revision lies from an order setting 
aside an award passed by Aribitrators 
while the case still remains pending in the 
Courts below. 5 All. 298,47 All. 121 & 47 
All. 916 relied on; 24 4.0 J 35 distir- 
guished, (Sulaiman C. J. 4 Bajpai J.) 

TULSIRAM vs. BRINDABAN DAS. 


1936 A.W.R, 48721936 ALJ. S47= 
LLC. 722. 


Sec. 141—Proceecdings—~what does the 
term include. 

The proceedings spoken of in Sac, 141, 
C. P. Goda include original matters in the 
nature of suits such as proceedings in pro- 
bates, guardianships, and so forth, and do 
not includa oxecutions. (Addison € 
Abdul Rashid JJ.) 

Rup LAL vs. MANOHOR DAL. 

ALR, 1936 Lah, 863= 38 P.L.R. 973. 


Sec. 144—Application under Sec, 144. 
if one for execution, = -== a.s: 

An application under Sec. 144, O, P, 
Codo, being in snbstunce one mada for 


tv. P, Code—(Contd,) 


rseaking the aid of the Court in workfog ont 
the final decree should be regarded as an 
application for execution of the deerea 
my in appeal. (Srivastava € Nanavutty 


BIRENDRA BIKRAM SINGH vs. BASDEO. 


1936 O.W.N. 262-160. LC, 814= 
AIR, 1936 Qudh 185. 


Sec. 144—Restitution—Right of auc- 
tion-purchaser, 


The right of the auction-purchaser to a 
refund of tha money paid by him arises 
under See, 144, ©. P. Code, and also on 
principles of equity and justios. Whera 
tha case doss not come under Sec. 144, tha 
Court may exercise its inherent jurisdiction 
to direct a refund of the money paid by the 
auctiou-purshaser to him. (Jatlat J.) 


RANBIR SBN vs. NOHAMMAD DIN. 
AIR 1936 Lah. 497, 


Sec. 144— Land farmed out in satis- 
faction of decrea—suit for declaration that 
land ancestral and not alienable in satis- 
faction of decree—suit decreed—cluim for 
mesne-profits of may be made in execution 
of the decree, 


The plaintiffs sued for possession of 
certain lands which had heen farmed out 
by their father to the defendants in satistar- 
tion of a decree held by the latter, on hav- 
ing tt declared that the lands were ancestral 
and therefore could not ba alienated to 
satinfy the deeree, The plaiatitfs having 
obtained a decrea applied for exeention of 
the same and claimed that they should be 
awarded mesne profits for the period during 
which the judgment-debtora remained in 
possession of the land under the farms ann 
the amount due should be collected in thd 
coursa of sxecution proceedings by way oe 
restitution. Held, that Sep, 144, O. Pf 
Coda could not ba applied to the case, and. 
the claim for mesne profits could not be 
antertnained in the execution proceedings. 
If tha docrea-holders considered themselves 
ta have any claim to mesne profits, they 
ahonld hava mada if n part of their claim: 
in tha suit, or should have made them the 
subject of a separate suit. (Beckett J.) 


HARCHAND SINGIT vs SALEKH CHAND. 
38 PLR. 373. 
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Sec, 145—Supardar. liability of. 


A supardar ia liable as a suraty under 
Sec. 145 0. P. Code, It is the duty ofa 
supardar to obtain instructions of the 
Court before handing over properties which 
had deen placed under kis charge He 
cannot exclude himself from the liahility 
imposed on him on the ground that he in 
goad fuith ‘handed over the property to 2 
third person, (Sulaiman C. J.: Bennet 
JA 


GANDA MALL vs, SUKHDARSAN DAL. 


1936 ALJ. 736=1936 A.W,R, 531= 
164. LC, 200=A.LR. 1936 All. 555, 


Sec 145—Decree if may be executed 
against surely when name not mentioned in 
decree, 


Where a person become liable as surety 
for the performance of any decree or part 
thereof, the decrea may be executed against 
him, te the extent te which he has rendered 
himself personally iiable, in the manner 
provided for the execution of decrees, See, 
145. O. P, Cada doss not provide that be- 
fore the decrea can ba exscuted against the 
surety, he shouid be named as a judgment 
debtor in it, or ayen that the dderes should 
provide for bia liability as a suraty or that 
it should contain a direction against n 
surety to pay the amount of the decree. 
(Jai Lat & J.) 

PARKASH CHAND 
MADAN THEATRES LID. 


ALR. 1936 Lah. 463,= 164, I.C. 281 
= 38 P.L.R, 623. 


MAHAJAN vs, 


Sec. 145, & Or. 32, r. G—Sum due 
to minor plaintiff deposited in Court — 
money withdrawn by guardian or a third 
person hypothecating immovable pronerty 
as security—bond assigned to plaintiff by 
District Munsif'—suit against the person 
executing bond, if maintenabdle, 


A cərtain sum was paid into Conrt as 
due to the plaintiff, who waa then a minor 
represented hy guardian, Tho guardian 
was allowed to withdraw the amount on 
the first defendant executing a bond in 
favour of tho Munsiff undertaking that 
the money should ba paid to the plaintiff 
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by the guardian in due eourse, Later, the 
first defendant sold the hypothecated pro- 
perty to the second defendant, The 
plaintiff on attaining majority brought a 
suit against the two defendants to enforce 
the bond which had heen duly assigned to 
him by the Distriet Munsiff, Objection 
having bean taken that the suit was nob 
rutintenalte, keld, that the bond carried a 
personal liability on tha part of the first 
defendant, and having been given in pur- 
suance of an order made under Or. 32, r. 6, 
C. P. Code, a suit was the proper means 
of enforcing it. Such p bond being for the 
protection of the minor's interest against 
his guardian could not be enforced by 
execution in the manner provided by Sec. 


145, C. P, Code, (Cornish J.) 


PULAVARTI SATY-AM vs, 
RHOTLA SATYANARAYANA, 


71 M.L.J. 675= 1936 M.WN.1127= 44 
MLW. 621=A,LR, 1936 Mad. 953, 


Sec 145 & Or. 38, r. 5—Security 
for prospective decretal amaunt, if nullsty— 
Surety exerting security bond for such 
amount, tf may set up invalidity of bond in 
execution proceedings. 


When on an application for attachment 
before judgment, the Court demands ani 
takes froin the judgment-debtor security, 
not for production of the thing sought to bo 
attached, but for the prospective decretal 
amount, the taking of such security is irre- 
gular bat it is not a nullity. Consequently, 
a surety having executed a surety bond for 
payment of a stated sum in order to cover 
the decree that might he passed, asa result 
whereof the order for at.achment before 
judgment was withdrawn cannot object 
in proceedings in execution that the secu- 
rity bond is inadmissible being in excess of 
the powers of tha Court under Or. 38, r. 5, 
O, P. Code, (R. C. Mitter J.) 

AMULYA RATAN BADHUKIAN ws, 
PRASAD CHANDRA KAR. 


40, C,W.N, 657=ALR, 1936 Cal,143 
= 162 LC. 619. 


Sec. 148 & Or. 7, r, life)— Time for 
paying deficit Court fees, if may be extended 
— Court's power io depart from general 
provision s 


Kuncnl- 
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The plaintiff's suit was originally regise 
tered as an ordinary suit, valued at Ra, 
6,000/- On the defendant’s written state- 
ment being filed, the Court dicided the 
question of valuation, and enhanced the same 
to Rs, 75,000/-. The plaintiff was called 
upon to pay the deficit Court fees, and time 
was extended twice for the purpose. The 
plaintiff then applied for parmission to sne 
us a pauper, which was rejected and the suit 
was Gianissed for default in paying the deficit 
Court-fees, Held, that in view of Sec. 148 of 
the Code, the time granted for payment of 
deficit Conrt-fees may be enlarged from 
time to time, even altér the expiry of the 
period originally fixed. The mandatory 
provision contained in Or. 7,1. 11, of the 
Code is intended for casas where no other 
complications intervena and that in s case 
of the present nature the Court has suffici- 
ent inherent power to depart irom the nor- 
mal procedure to suit the exigencies of the 
situation. (Mukherji è S. K. Ghosh JJ.) 

MAHAMMAD FATEH NASIB vs, 
SARADINDU MURKHERJI. 


40 C.W.N. 747=A,LR, 1936 Cal. 221 
= 162 LC, 689. 


Sec, 149—Inahilsiy to procure funds 
because af famine conditions, if sufficient 
yround for extension of time to puy court 
fees. 

” The rule that inability to procure funds 

is not a sufficient ground for extension of 
time under Sec, 149,C P. Code, for pay- 
monk of deficit conrt fees has reference to 
normal conditions, but is subject to an ex- 
ception in cases where an acute famine is 
prevailing in the area where the appellant 
lives and where the sonrees of his income 
lio. (D. N. Mitter & 8. K. Ghosh JJ.) 

Seresn Cu, SARKAR vs. GOSTA 
Benart Dura, 

40 C.W.N, 1294, 


Sec. 149— Deficient court-fee paid due 
toa bonafide mistake — Deficiency, tf should 
be allowed to be made geod, 

A suit was valued af Rs, 1,500/- bat on 
an objection being taken by the defendint, 


the valuation was increased to Rs, 2,000): . 


on the orders of the Court. Tho suit was 
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decreed. In an appeal by the defendant, 
court-feo was paid on Rs. 1,500, that being 
the value shown in the copies supplied to 
the applicant. The District Judge dismiss- 
ed the appeal on the ground that the dofi- 
cient court-fee paid was due to gross negli- 
genes. On appeal to the High Court, held, 
that the mistake on the part of the pleader 
was a bonafide one, and therefore the lower 
appellate Court should have allowed the 
deticiency in court-fea to be made good, 
(Addison A. C. J. & Din Mohammed J.) 


Gaura & ANR, vs. Mr, PANAH Bint, 


38 PLR. 262. 
Sec. 149--Plaint presented within 
limitation, but insufficiently stamped— 


deficiency made up afier limttation—cdef- 
ciency accepted by Court— Couri tf must be 
deemed to have extended the time. 


A plaint was presented on the 20th Aug- 
at to the judge personally at 9 p.m. When 
it was presented it did not bear the regui- 
site Court-fee stamp bnt it was accompa- 
nied by an ‘application for an extension of 
time for tha payment of Court-fee. The 
limitation for the suit expired 21st Augnst. 
No express order from the judge granting 
tims to make up the deficiency in Conrt- 
fea was obtained but the same was mada 
good in a day or twoand accepted by the 
Court. At the trial it was contended that 
the suit was barred by limitation. Held, 
that the suit was in time, The plaint 
laying been presented withi® time, the 
Court was competent to extend the time 
under Sec. 149, O. P, Code, and the Court 
must be deemed to have done so by acasp- 
ting the Oourt-fea on a subsequent date 
(Jai Lal J.) 

Hira Lat vs. Mst, FAYAZ KIANAM. 

38 P.L.R. 445. 

Sec. 149—Dveerce directing payment 
of additional court-fee within certain time 
—Hitension of time on application within 
feed period, 

Where the Court passed a deeree that 
the plaintiff's suit wanld be deered an pry- 
mant of certaiy deficit conrt-fee within n 
a time fixed by the decree and also directed 
that in defanlt the suit would stand diem- 
issed, but before the expiry of the period 
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fixed, on application by the plnintiff the 
Court extended the tima for payment of 
court-faes, held, that under Sec. 149 of the 
G. P. Code, the Court bad jurisdiction to do 
so. (Nasim Alt & Henderson, JJ.) 


RAMESH CHANDRA TALUKDAR Ws, 
PRAMATHA NA'TH SANYAL. 


162 LC. 522=63 C.L). 591, 


Sec. 151 — Scope and ohjevt of. 


It ia a mistake to suppose that Sec. 151, 
O. P. Code coug.rs any special jariadiotion 
on civil courts, It merely a saving 
clause which saves inherent power of the 
court, which may exist independently of 
that section, from being limited by the 
provisions of the Code, (Sullaiman O. J. 
É Benne? J.) 


GENDA MALL vs, SUKHDARSIIAN 
LALL. 


1936 A.L.J. 736=1936 A,W.R, 531= 
164 1,C, 200=A.LR, 1936 All, 555, 


Sec. 151—Tnkerent powers of ihe 
Court—limats of. 


The inherent powera prescribad by Seo. 
151 of the Civil Procedure Sode are not 
limited by the Code, but where there is nn 
express provision in the Code for dealing 
with certain matter, the inherent powers of 
the Court should not always ba inyoked 
on failure of such provision. (3. K. Ghosh J ) 

SHIRAZI HAQUE vs, KAsm.Mm AgI 
KHAIRATI, 

62 C.L.J, 268, 


Sec, 151—Application under the sec- 
tton, if matntenable when another remedy 
open. 

When a remedy has been provided by 
law, it is not open to a party to resort to 
the inherent jurisdiction of the Court under 
Section 151 of the C.P. Code. {Bhide J) 


LADHA RAM 9s, RARKAT ALI, 


38 P.L.R, 868=A ILR, 1936 Lah. 672 
165 I.C, 661, 


Sec. 151 — Sui: if barred where remedy 
by application provided. 
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Where the legislature has provided a 
procedure of a summary nature by applica- 
tion without expressly barring any suit in 
that behalf, it is always within the power 
of the Court under See 1510. P. Code, to 
treat a suit which has been filed instead of 
an application which is preseribed for the 
matter. aaan application, and dispose it off 
accordingly. (Jack J.) 


MOHAMMAD SIDDIQ AHMED 28. 
Karam Ant Kuan, 


ALR, 1936 Cal. 280=163 IC, 578, 


Sec, 151—Application for vacating 
order, tf can be made under the provisions 
of thas section when the order ts open to ap- 
peal or review. 


When an order passed by the trial 
Court is open to raview by the Court or to 
appeal, it is not competent to the Court to 
entertain an application under Sec. 151 O. 
P. Code for the purpose of having that 
order vacated. {Jailal, J.) 


LEHNA SINGH vs. MT. JASSI, 
38 P.L.R. 331. 


Sec. 151—Application stated by appli- 
cant to be one under Seo, 151~Court if 
must treat it as such. ` 


The mere fact that an application is 
handed as one under Sec, 151. C, P. Code 
is not conclusive of the fact that it is so, 
Applications are very often drawn by clerke 
of pleaders who quote Sec, 151, O. P., Code, 
in the heading indiserimanately sand 
almost as a watter of course. The Courts 
must therefore look to the substance of the 
application and not to mere mechanical 
quotation of the section, in order to do 
substantial justica between the partios, 
(Agha Haidar J.) 


BUR Sinan vs. ANJUMAN DEBI SOHAT,, 
1611,C. 21=A,LR, 1936 Lah, 725, 


Sec 151—Order uuder the section if 
appealdble. 

So far ad the Lahore High Court ia 
concerned, it has been consistently bela 
that no appeal is competent from an 
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order passed by a Conzb in exercise of its 
inherent jurisdiction under Sec. 161, O, P. 
Coda, (Jadlal, J.) 

MAGHI MAL vs. GANAPAT RAI, 


38 PLR. 7i7=1631.C, 1212 A.LR. 
1836 Lah, 217. 


Sec. 181—Refund of Court-fees— 
cannot he ordered apart from powers given 
by Court-fees Act— Court's inherent powers 
must be exercised with cauiton, 


The Court has no jurisdiction in the 
exercise of ita inherent powers or other- 
wira than any therein preseribed to order 
that the Court-fee chargeable and paid shall 
ba refunded to a litigant When howaver 
no apeoifie rule or provision of law . is 
applicable in the particular sirenmstances 
of the case, the Court can according to 
equity, justice and good conscience, exercise 
ita inherent powers but in such a way ns 
it does not conflios with the intention of 
the logislatures. If tha’ Court dogs not 
possess jurisdietion to pass the order that 
the excess court fee be refunded, it is not 
the duty or function of the Court to issus 
A recommendation for the purpose of en- 
ahling a litigant to present a memorial ad 
miser cordiam to the revenue authorities. 
40 0. W. N. 309 & 4 Rang. 66 followed. 
{Page C. J. Mosely 4 Ba U JJ.) 


V. K. P. CHOKKALINGAM AMBALAM 
va. MAUNG TIN & Ogs. 


14 Rang. 173=AIR 1936 Rang, 208 
= 163 I.C, 340. 


Sec. 151—Property wrongly described 
in sale ‘certifcate—Court, if has power to 
amend the certificate. 


Where s certain property purchased in 
exeention of n mortgage deeres waa describ- 
ed in the sala certificate na being situated 
in one Mahal only, while as a matter of 
facb, it waa situated in two Mahala and tha 
purchaser appliedfor correcting the error, 
held, that the Court had power under Seo.151, 
C. P, Code to amend the sale-certificate ro 
as fo describe the property in detail speci- 
fying tha property of each of the two 
Mahala separately. (Zia-ul- Hassan J.) 


RURAJDIN rs, RAMPROSAD SINGH. 
1936 O.W.N 575 =1621.C. 233, 
t5 
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Sec, 151— Application under Or. 21 r. 
58 C. P. C.—Court ordering information 
to be sent to, decree-holder but information 
not sent — Order passed by Court in absence 


of deoree- holder, tf can be recalled. 


A judicial order whioh may affect or 
prejudice any party cannot be finally made 
unless he has been afforded an opportunity 
to be heard; and if such an order is made 
axparte, that ig to say, without notice ta 
the opposite party, it is liable to be revoked 
at the instance of any part prejudiced 
thereby. Where in an application made 
by a stranger under Or. 21, r. 68, tha 
Court ordered that the deoree-holder should 
be informed of the application and of the 
date fixed for the hearing of the same, but 
the order was not communieated to the 
decree-holder, and as a result the appli- 
cation was heard exparte and orders passed 
by the Court, keld, that since the ignorance 
of the decrea-holder was due to the defanit 
of the officers of the Court, the Judge bad 
power ta recall the order made by bim in 
exercias of his inherent powers under Ser. 
151,0.P, ©. (James J.) 


Mon ARMONI KAUR vs. BRAN KUMAR 
CHAND & ANR. - 


161 I.C., 833- AIR. 1936 Pat. 176. 
Sec. 151 & Or. 6, rr. 1 & 4— 


Particulars of statements in a petition or 
afidavit, if may be allowed, 
| _ The Court haa inherent jurisdjetion to 
interfere and direct particulars pf 8 petition 
or aftidnvit to be fnynished if it considers 
that a litigant will be substantially embar- 
rassed owing to lack of p-ecision therein. 
Failure to answer such partienlara will 
prevant new matfers, viz, which could have 
been incorporated in the petition or fur- 
nished hy way of partientara, from being 
pra in an affidavit in reply. fPanckridge 

SITARAM PODDAR vs, HARIHAR Pop- 
DAR, 

40 C,W.N, 913=1885 1.0 24, 

Sec. 151 & Or. 9, r. 8— Power of 
Court to restore sutil dismissed for default 
by mistake of Court. 


A Court his inherent jurisdiction to | 
restora a suit, dismissed for default owing 
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to mistaka of the Court itself. Where 
therefore a suit had been dismissed for the 
plaintiff's failure to attend on a certain 
date, aud it appeared that that date had been 
fixed merely for filing objections against 
the report of the Commissioner appointed 
in pursnanee of the preliminary decree, 
held, that the suit was linble to be restored, 
(Tek Chand J.) 


DHANPAT RAI vs, BADRI Dass & ANR, 
AIR 1936 Lab, 759. 


Sec. 151 & Or. 9 r, 13—Court if 
can restore a suit in exercise of its powers 
under Sec. 151 when it has already refused 
to do so in an opplication under Or. 9 
r. 14, 


[n an application under Or. 9, r. 13, 
O.P, Code, when the Conrt finds that the 
fact of the applieant being prevented hy 
sufficiant cause from appearing bas not been 
proved, it cannot again exersise its inherent 
powers under Sec. 151 of tha Code and 
restore the suit, (S, K. Ghose J.) 


SHIRAZUL HAQUE vs, KASHIM ALI 
KHAIRATI, 


62 C.L J, 268, 


Secs, 151 & Or, 47, r, 1—Applica- 
tion for execution by next friend of 
minor—quitsiment of decree subsequently 
effected by guzt friend of minor —order 
recording adjustment, if can he vacated on 
application by next frient 
separate suit, if necessary. 


of =mtnor— 


During the pendency of prosesdings in 
execution of a decree obtained by a minor, 
hia nest friend consented to an adjustment 
of the decree on certain terms, and the 
Court thareupon passed an order recording 
the adjustmont. Subsequently, the next 
fiiand applied for vacating that order on 
the ground of fraud, eto. It was contended 
by tha judgment-debtor that the proper 
remedy for the decree-holder was by way 
of a separate suit. Held, that the appliea- 
tion was maintainable ang ib waa not 
necessary for the next friend to resort to rt 
separate suit, the propor remudy being by 
way of review or by invoking the inherent 
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jurisdiction of tha 
Rowland JJ.) 


LAL BABU vs. RANG BAHADUR SINGH. 


17 P,L.T. 7432A IR. 1936 Pat, 5067 
165 LC. 857. 


Or. 1. R. L.—Joinder of action by difer- 
ent plaintiffs against same defendant — 
when may be allowed, 


Defendant was the agent of H È G. ap- 
pointed at different times and by differeat 
acts, for the purpose of managing the joint 
properties of the two plaintiffs, In a svit 
for accounts by the two sets of plaintiffs 
jointly against the defendant, Held, that 
having regard to the fact that some com- 
mon questions of fact and law were bound 
to arise, the plaintiffs could join their causes 
of action in the sama suit, and there wonld 
be no misjoinder of parties or cansea of 
action. (R. C. Matter J.) 


MONINDRA Lan CHATTERM vs. HARI- 
PADA GHOSH, 


41 C.W.N, 27 = AJR 1936, Cul, 650, 


Court. (Varma 


Or. 4, r' 3—Swit again t Karta of 
Hindu foint Family -no mention in plaint 
as such~—other members nol joined —deeree 
af liable to be set astae. 


[t is quite unnecessary for a plaintiff, in an 
action in which he wishes to obtain a decrea 
binding upon the joint [amily property to 
atuta in his pleadings that he is susing the 
defendants as the Karta of the family. If 
the plaintiff suey tha Karta of the family 
without mentioning the other members of 
tha family and without joining them as 
parties to the suit he may obtain a decree 
whieh decreas ia not liable to ba set asida 
merely. because the other members of the 
family were not joined. But in the eir- 
cumstanges the other membera are entitled 
to have an opportunity in a suit of their own 
to raise the question of whather the dsorea 
and its execution binds the joint family 
property, (Wort J.) 

MUKNRAM MAHTO vs. Keso PROSAD 
SINGH BAHADUR. 
ALR 1936 Pat, 258= 162 1.C, 379, 


Or. 1, r. 3—Suit for recovery of posses- 
sion of land— Defendant claiming posses- 


` 
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sion as tenant of another persm— 
Predecessor-inetitle of such person, ifa 
proper party, 

Where in a snit for recovery of possession 
of 8 piece of land, the defendant, claims. to 
ba in possession of the land as a tenant of 
another person, such person may be a, pro- 
per party to the suit, bub his predecessor 
-in-title can never be a proper party to the 
suit. An order directing him to be imple- 


nded in the suit must therefore be illegal., 


(Baguley J.) 


NESPA CHETTIAR FIRM vs, 
LETCHMANAN KONAN,- 


ALR. 1936 Rang, 241 = 163 LC 830, 


Or. 1, r. 3& Or, 30, r. 10 Sui 
against frm—death of a partner leaving 
minor keir and business continuing im 
Arm's name -defect, if any. 

Where a firm undertakes a liability, and 
one of the partuers dias leaving a minor as 
one of his heire, and the business is carried 
on under the old style of the firm, it ia open 
to the plaintiff to sue the members of the 
firm by the name of tha firm without suing 
the minor in his individual capacity. (King 
C. J & Zia Ul-Hasan, J.) 


HAFIZ ABDUL RAZZAQUE Bs, 
AHMED, ` 
1936 OWN, 221216) le. 893= 
A.LR. 1936 Oudh 245. 


RAUF 


Or. 1, R. B—Srit regarding village 
lane — notice required under Or. 1, R. 8- 


Even if a villago pathway is regarded as 
2 private pathway, it cannot be contended 
that one or two or s yery limited number of 
yersons have rightsover it, Thecommunily 
of the village has a right over it, and there- 
fore whan a plaintiff sues with regard to a 
pathway, he ean do so only with notice to 
other persons interested with lenya of the 
Court, under Or, 1, R. 8, O.P. Coda. {Wort J.) 


BrssassuR PATHAK vs. HARBANS LAL 
17 P L.T, 843 


Or, 1, r. & Suit under the rection — 
claim by plaintiff in representative capacity 
—right based on custom -Denial of such 
right in specife cases-—ecffect of -suit if 
barred. 


C. P. Codo—(Conta.) 


A anit by the plaintiff in a representa- 
tive capacity for a declaration that they are 
entitled to certain rights based ona custom 
ia not barred sven though it is proved that 
such right has been denied by defendants 
eo specific cases. (Guha & Lodge 


DINONATH Kar vs. CHAUDHURI 
JITENDRANANDAN Das. MAHAPATRA, 


40 C\W.N. 463=160 }.C, 121, 


Or, Lr 9—Suit for declaration of 
right of easement in respect o 4 pathway— 
necessary parhies. 


Ina suit for a declaration of a right of 
easement in respect Of a certain pathway,. 
every owner of the servient tenement wha 
denies the plaintiff's right, or is concerned- 
in the obstruction of tha pathway is a ne- 
cessary party, A decrea obtained in the 
absence of any ameh person is infructuous. 
25 0. W. N. 249 followed 190, W N, 1211 
& 40 C. L. J. 74 not approved. (Bagley J.) 


RAKHALDAS MUKHERJI vs, KALIPADA 
BHATTACHARYA a 


A1R, 1936 Cal, 534. 


Or, 1, r. 10.—Grandson of mortgagor 
suing ta redeem morigage--sons of mort- 
gagor refusing to join as plaintiff and 
added as defendants—plaintiff Pound not 
entitled to redeem—decree in fBvour of the 
sons of the morigagor, if can be asked for, 


The grandson of the mortgagor aned fol 
the redemption of the mort gaga and in the 
suit added the rons of the mortgagor, who 
wore also entitled to redeem, as defendants 
on the allegation that the sons refused to 
join aa plaintiffs aa thoy cluimed no interest 
in the property. The sons did not contest 
the suit nor applied to be transferred ag 
plaintiffs. The Court having held that the 
grandson was not entitled tc redeem, Ihe 
latter asked for a decree in favour of the 
sons, Held, that tha prayer could not be 
allowed, as Or, I, r, 10 C. P. Code referred | 
to bonafide npistakes in the name of the 
plaintiff and did not apply to cases as here 
where the plaint put forward a case adverse 
ta the sons, and claimed for he grandsons 
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the solo right to redeem, 
relied on. | Horwstl J) 


ALAGIRISAMI 
RowtnaR. 


71 M.LJ 614=1936 M.W.N. 1184= 
44M L.W 5632 A.LR, 1936 Mad, 960. 


3t Oal, 439 


NAIK vs. SIKANDAR 


Or. lr. 10—Power of Court to add 
new parties after Anil judgment in a mort- 
gage suit. 

Under Or, I, r. 10, C. P. Coda, the Court 
has power,. even after the final deares in a 
mortgage suit, to order that a person, whose 
presance may bs necessary to enable the 
Cours effectually and completely to adjudi- 
cata upon th: questions involved in the suit, 
to ba made a party to the procsedings; ac 
cordingly the Court can dirset the joinder 
of anothsr mortgages who it appears waa n 
necessary patty to tha suit, but had been 
left out (MeNa:r J.) 


Sm. ANNAPUBNA ROY vs. RAM RANJAN 
MULLICK. 


40 C-W.N, 1173 


Or. 1, r. 10— Transporation of defend- 
ant to side of plaintif if p r nissible, 


Or. 1, r. 10, ©. P. Oodle isin the widest 
possible janguage, and fully justifisa the 
transposition of a defandant to the sido of 
the plaintiff in all cases where it isneces- 
sary todos for n complete adjudication 
upon the questions involvad in the suit, 
and to avoid multiplicity of procaedinge. 
(Wort J) 

aL NARAIN Singa ve, UGESwAR- 
DHARL SINGH. 


160, LC. 149- AIR 1936 Pat. 107, 


Or. 1, r. 10,—Assignment of a bond in 
favour of a person voad—suit by assignee, 
if maintainable 


Where the assignment of a bond in 
favour of a person is void and the assignes 
institutes a suit on the basis of the bond, 
the suit may ba considered to haye bean 
instituted in the name of a wrong person 
through a bonafite mistake, nnd under Or. 
1, r. 10, O. P. Code, the name of the assign- 
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or can be substituted in the place of the 
assiguee aa plaintiff and the suit proceeded 
with. {Srivastava È Nanavutiy JJ.) 


BITLA Baksh SINGH vs. MAHABIR 
PRASAD. 


1936 O.W.N, 414=162 iC, 229= A.LR. 
1936 Oudh 275. 


Or. 1,r. 10 (2)— Suit for declaration 
of status —defendant relying on an agrec- 
ment between plaintiff and Government, 
wherein defendant's status recognised — 
Government, if a necessary party. 


The plaintiff sued for a declaration that 
he and not the d fendant, was entitled to 
be registered as a talakdar under the Gujrat 
Talukdaca Act. The defendant relied on 
an agreement between the plaintiffs and the 
Government, which ha chimed contained 
an adm ssion by the pleintiff of the defen- 
dantis atatua, The High Court remanded 
the suit to allow the plaintiff an oppor- 
tunity of joining the Government as party 
fo tha olim. Feld, that the Goyarnment 
waa a necessary nor a proper party to the 
question in dispute between the plaintiffs 
and tha defendants, aa that gnastion was 
independant of the validity or invalidity 
of the agreement entered mto betweeen 
the plaintiffs and the Governotent, which 
conferred no contractual rizht on the 
defandants and was not entered into by tha 
Governmeut a9 axzents of to defendunts. 
(Lord Thankerton.) 


THAKORA SARIB OF LIMDI rs. KHACHAR 
MANNU RUKHAD, 
63 LA, 248-60 Bom. 634=64C.L] 21 
=38 Bom. LR, 690 = 1936 O W.N, 413 
=71 MLL 692=162 $C. 17=ATR, 
1336 P C, 160, 


Or. 1,10 (2) & Or 30, rr. 38 8— 
Suit against a Arm in firm name- Party 
not served with the writ, if can defend on 
merits—Application by such party denying 
partnership to be added party defendant, if 
maintainable, 


Ina suit brought against a firm in its 
firm name, a person who has not been 
served with a writ of summons ae n partner 
but apprehends that the plaintiff will even- 
tually sesk to hold him liable in exeentinn 
rossadings on tha basis of partnership egn- 
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not enter appearance and defend the snit 
on its merits unless be admits that he is 
apartner, Stich a person, however, when 
being admittedly interested in the defen- 
dant firm asserts that he ia not n partner, 
can apply to be added as party defendant 
onder Or. 1, r. 10, C. P. Code evan though 
tha plaintiff does not conrent to such 
andition, (Panckridge J.) 
SRARMUTTY DAAT vs, BHADAR MULL 
BARGOVIND ROY. 
47 C.W.N. 677. 


Or. 1, r, 10(5)—Suit on promissory 
note one legal reprssentative of deceased 
debtor impleaded within limitation —others 
impleaded beyond limitation—sust, if can be 
decraad against all. 


After the death of a debtor the cradilor 
sited for raanvery of money on tha basis of 
a promissory note executed by the decensed 
debtor, imp'ending one A as tha sole defen- 
dant in the anit. Subsequently B & C were 
added as defendants after thi expiry of the 
period ol limitation for recovery of the 
amount due, and the claim was decreed 
against A to the extent of the assets, if any, 
of the deovased dehtor in his hands, but the 
claim against B & C waa diamisaad on the 
ground that they wara nab implanded with- 
in limitation. Held, on appeal, that the 
decree p.ssed by tha Court below was 
correct. If more than one person is in 
posse ion of the assets of a decsacal debtor 
every ana of them is to tha extent to which 
he is in prssion of the assets, A legal ra- 
presontativa Tha mara fact that one of 
tha legal reprosentatives was impleaded na 
defendant within limitation cannot warrant 
the prssing of a desrea aginst tha obhers 
who ware not made defendants till the 
expiry of the period of limitation for the 
anit. (Zabal Ahmed J.) 


MANNI Gtr vs AMAR JOTI CHELA. 


1936 A,L.J, 434 =160 LC, 1030 - A.LR. 
All 94 


Or. 2, r. 2—Sudsequent suit when 
barred. ` 

Or. 2, r. 2, O. P. Coda doaa not har per 
se a aubhaaqnant suit bronghb on « ditforont 
cansa of action. Ib only purports to bar 
auits far elnimsa omitted from former suita 
and avising from the trane ion in whioh 


C. P. Code—!Conitd,) 


the claim was made in tha former suit and 
splitting up of the reliefa in respect of the 
same cause of action, It does nob require 
that where several causea of action arise 
from one transaction the plaintiff should 
sue for all of them in one suit, The rule 
ia directed to securing the exhaustion of 
the relief in respeot of a sanse of action and 
not bn the inclusion in one and the same 
action of different causes of aetion, even 
though they ariaa from the same trans- 
action. (Mosely € Ba U JS) 


U Po Ks vs, U. P, THULIN, 
161 I.C, 820=À.I.R, 1936 Rang, 167. 


Or, 2, r. 2~Claim not known io 
plaintif at time of suit—non inclusion of 
such claim, 4f bars suit. 

To constitute an omission to sue by the 
plaintiff within the maning of Or. 2, r, 2, 
C. P. Coda, it is necessary that the claim 
muat have haen known to him, Jt is only a 
claim or remedy known at the time of the 
institution of the suib of whioh a aul weqnent 
litigation will be barred. Where therefore 
a plaintif was unaware of a claim at tha 
tima of his suit, the non-inelusion of that 
olain will not preclude him from subsquent- 
ly suing in respect of that claim, even tho- 
ugh he could, by proper inqnity, make him - 
self aware of the the claim. (Venkataramana 
Rao J} 

VBENKALACHANDIKAMBA 98. 
NADHAMMAYYA. e. 

74 MLJ. 2864-1936 M.WeN, 671-44 
M,.LW. 379 zÀ LR. 1936 Mad, 699. 


VISWA- 


Or. 2, r. 2—Instalment bond with 
efa tit clause—suit for recovery of instal- 
ment although whole amount had become 
recoverable -plaint expressly waiving bene- 
fit of default clause —subsequent susi for re- 
covery of further instalments, tf maintenable. 


An instalment bond provided that the 
amount worftd be paid by half yearly ins- 
talments and in cenge of default of any two 
instalments the whole umount world become 
payable and the oraditor would be at liberty 
to sua for tha whole amount. Defanlta 
were mide fow fire instalments, and n suit 
for recovers of these instalments was filed: 
In the plain the creditors expressly 
mentisned that they ware abandoning their 
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right to recover the whole amount in a 
lump sum, and that in future they would 
aue for the future instalments as they fail 
due. This suit waa decreed. Later on they 
brought another suit for recovery of one 
further instalment when it fell due. Held, 
that the suit was not barred by reason of 
Or. 11, r.2,C. P. Code. (Sulaiman C. J. 
& Bennet J.) 


RAM SARUP vs. PRARE LAL. 
57 All 838, 


Or, 2,r. 2—Suit by wife for main- 
tenance—no prayer that maintenance be 
charged on the property of her husband — 
subsequent suit for getting matntenance 


fixed in former suit, charge on the’ property 


of her husband—such suit if barred. 


The claim of a wife for maintenance is 
not a charge upon the estate of her hushand 
whether joint or saparate until it ts fixed 
and charget upon the estate, Whera the 
wifa bringa a suit for maintenance against 
her husband, ib is open to her, to pray for 
a relief for getting the maintenance allow- 
ance charged on tha property of her huns- 
band, but if she does not ask for any such 
relief, sha cannot subsequently bring a suit 
for getting the maintenance fixed in the 
former suit, charged on the property of her 
husband on the ground that the husband 
was intending to transfer the property with 
a view fo jnterfera with her maintenance 
allowance, “Tha subsequent suit would be 
barred by Or. 9, r. 20.P. Code. (Harries ¢ 
Ganganath JJ.) 


JOOWALA PROSAD vs, MST, PADMABATI, 


1936 A,W.R. 1006. 


Or, 2, r. 3—Plaintiffi joining two in- 
dependent claims in one suit—Procedure to 
be adopted by the Court. 4 


The plaintiff in ona suit sought for s 
declaration of his title as proprietor in 
respect of a portion in certain land and for 
partition of his share therein and in the 
sama suit he also sued thesdmitied rights 
of the land calling upon them to ramoye ñ 
building from his holding Held, that the 
anit could not ba tried in the form in which 
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ib was instituted bocanssit joined two elnims 
and causes of action which were absolutely 
independent and unconcerned with each 
other. In such oiroumstances it could aak 
the plaintiff to elect to proceed with one of 
the claima, (Mohammad Noor & Varma 
JI) 

NETAI LAL DATTA vs. GOBINDA BHUSAN 
& ORs, 

ALR, 1936 Pat, 142=161 IC. 695. 


Or. 3, rr. 3 & 4—Application for ere- 
cution signed and verified by decree: holder 


filed without acceptance endorsed by pleader 


— Accepiance endorsed with leave of Court on 
still later date— Application, if duly fled on 
first date. 


Where an applicalion for exesntion duly 
signod and verified by the deerea-holders was 
filed but the plendar acting for them did not 
fila any Vakalatnama on that date, and on 
a subsequent date a Vakelatnama was filed 
which did not bear any endorsement of at- 
ceptanee by the pleader and on a yet later 
date acceptance was endorsed with the per- 
mission of the Court, keld, that the applica- 
tion was duly filed on the first date. (M, C. 
Ghosh J.) ; 


JAGADISH HANDRA DHABALDEY vs, 
SATYA KINKAR SAHANA, : 


40 C W.N, 730=63 Cal. 733, 


“Or, 3, r. 4— Appeal filed in Court not 
by the Advocate authorised by client, but 
by another Advocate on behalf of the autho- 
vised Advocate -validity of the presen- 
tation. 

The appellant engaged a certain Advocate 
for filing hia appeal and dnly executed a 
power of attorney in his favour. The ma- 
morandum of appeal presented to the Court 
was however not signed by the Advocata 
ompoweret by tha Appellant, but by another 
Advocate on behalf of the Advocate empow- 
ered, Held, that there was no proper pre- 
sentation of the appeal and it was linble to 
ba dismissed, {Agha Haidar J.) 

4 K. L. GAUBA vs, INDO Swiss TRADING 

0, 


17 Lab, 610=38 P.LR, 258= = 163 5,C. 
141-AJ,R, 1936 Lah, 500, 
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Or, 3, r. 4 (1)—Vaksl intended by 
pariy to aot on his behalf--Formal defect 
in Vaklatnama— Efect of. 

Where a vakil ia autually intended by a 
party to aot on bis bahali and does go act 
a merely formal defeat, (for example, the 
the faot of another vakil's name remaining 
in the vakalatnama) is of no importance. 
(Sulaiman, C. J, & Bennet J.) 

RAM SWARUP vs BHAGABUTTY PROSAD. 


1936 A.W.R, 516=1936 A.L.J, 586= 
164 LC. 725=A.1R, 1936 All, 636, 


Or. 3, r. 4(2)~Pleader re-presenting 
party in lower court, if competent to file 
and prosecute appeal, 


Or. 3, r. 4 (2), C. P. Code provides that 
every appointment of a pleader shail be filed 
in Court and shall be deemed to be in force 
so far ns a client is concerned, Therefore a 
pleader who validly represented a party in 
the trial covet ts fully competent to prasent 
® memorandum of appeal on behalf of hia 
client from the judgment and decree passed 
by the trial Comt and to prosecute the ap- 
peal in the appellate Court. (Agha Haidar 
J.) 


RASUL SHAH vs. DEWAN CHAND. 
ALR, 1936 Lah. 583=165 I.C. 274, 


Or. 4 —Plaini being insuficient y stam- 
ped not admitted on the day on which it is 
presented—date om which the anit must 
be deemed to have been instituted, 


When a suit was not admitted on tha 
day on which the plaint was presented on 
the ground of insufficiency of the court-fee 
paid, but was admitted on a subsequent 
date on payment of the balance ef the foe, 
the rnit, must for purposes of Or, 4 of the 
0. P. Code, be deamed to have been institu- 
ted on the date on which the plaint was 
presented and not on the subsequent date 
P which it was admitted. (Panckridge 
J. 

HIRENDRANATH DATTA vs, DAIREN 
DRA NATH NIYOGI. 


62 Ca’. 1115, 


Or F, rr. 14 & 15 & Or. 294, 1— 
Ferificatron of plaint of Company by Sec- 
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retary—afidavit as to competence to verify 
tf necessary, 

Whero in 4 suit bya Company registered 
under the Companies Act, the plaint waa 
signed and verified by the Seoretary, and 
the plaint stated that he was authorised by 
the articles of association of the Company 
to do all aots in connection with suits, and 
it appeared that the articles of association 
ampoered the Seeratary to verify pleadings 
held, that the requirements of Or. 29, r. 1, 
C. P, Code, were satisfied, and no affidavit 
tastifying to the fitness of tho Seoretary to 
verify waa required. (Khundkar J.) 


GOPALGANJ LAKSHMI VANDAR ts 
PURNA CHANDRA DUTTA BANIK, 


40 C.W.N, 930. 


Or. 6, Or, 17—Leave to amend plead- 
ings, when should be allowed, 


Leava to amend pleadings should be 
refured where the effect of the amendment 
would be zo tuke away from the defendant 
a legal right which has assured to him 
by lapse of time, and this general rule 
might not to be departed from except in 
very exceptional cases, e, g., where 8 plain- 
tiff meing on a pronota would be losing 
hia money because of a technical error in 
the execulion of the pronota 10 Rang. 74 
distinguished. (Dunkley J.) 


KRISHNA PROSAD SINGH vs. Ma AYE, 


14 Rang. 363-165 LC, 3102A,LR, 
1936 Rang. 508, i 


Or. 6, r, 17—Appcllant praying in 
appeal for amendment .of ploint on the 
ground of mistake in typing— No explana- 
tion offered why the mistake was not dis- 
covered earlier—Amendment, if may be 
allowed. 


Where in the appellata stage, the appel- 
lant prayed for permission to amend his 
plaint in the original suit on the ground of 
a mistake having bæn made in the typing 
of the draft plaint, but he offered no suthi- 
cient explanation as to why the alleged 
mistake was not discovered by him till alter 
the disposal of the cise by the lower conrt, 
held, that ib waa nota proper ense in which 
tha High Court should exercise its dircre- 
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tion in allowing the amendment prayed for, 
(Khwaja Mohammad Noor & Varma J.) 


APURBA KRISHNA MITRA vs, BAM 
BAHADUR, 


161 ) C. 862=ALR, 1936 Pat, 191, 


Or. 6, r. 17— Suit on pronote —prayer 
to amend piaint allowing plaintiff to base 
suti on pronote avknowledsiug barred debt 
amendment, if can be granted. 


In a suit on a pronote, the plaintiff 
applied for leave to amand his plaint by 
basing his claim on the first of severa! pro- 
notes filed along with the plaint and by 
treating the subsequent notes as acknowledg- 
ment of the original debt, Subseqnently 
it baing found that one of those notes was 
time barred, the plaintiff applied for leave 
to treat the time barred note as ona con- 
taining a promise to pay n time barred debt 
and for basing his cause of action on that 
note, Held, that the Court had power to 
grant the prayer made by the plaintiff for 
SANE the plainb. (Venkutasnbha Rao 

-3 
CHELLAM SAKKa RAJA vs, MATHUSAMI 
MOOPAR, 
71 M.LJ. 666-44 M.L.W. 287—1936 
M.W.N, 486-165 IC, 503=A.LR. 
1936 Mad. 632, 


Or. 6, r. 17 —Suit on pronote --Pronote 
barred inet original debt subsisting —antend- 
ment if canbe allowed to inctude claim on 
original debt, 


Where all the facts of the original lorn 
and all its terms ara set out in bho plain, but 
the plaint is based on a pronote insufliciont- 
ly stamped or barrod by limitation, the 
plaintiff is anti.led to suecied alternatively 
on the original laan although thara is no 
such prayer in the plaint, Whore thorefore 
a ptonota was executed hy the defendant, 
in settlement of recounts relating bo n tran- 
sactian, and tha plaintilf sued on the pronote 
tmt it wag found to be barred, and tho plain- 
tiff tioreupon fall back upon the original 
debt which was found te be not harrad by 
reason of certain paymonts made by the 
defendant, held, that under tha circums- 
tangar, tho plaintiff could be allowed to 
ta ament his plaint sa as to include a prayer 


©, P. Code—!Cort.?,) 


for a decree on the original cause of action 
irrespective of the promirsory note, (Beasely 
0. J., King & Gentle J.J.) 


OFFICIAL ASSIGNEE OF MADRAS vs. V. 
A. KuPPUSWAMI NAIDU! 
AIR, 1936 Mad. 785=71 M.L.J, 250 


=44 M.L.J. 238= 1936 M W.N. 912- 
165 1.C. 301, 


Or. 6, r. 17— Amendment of plaint so 
as to bring suit into proper form tf should 
be allowed in appellate Court when olgection 
taken in trial Court and limitation Jor 
bringing suit expired, ` 


Where a suit challenging a patni sale 
was brought in a wrong form, and objection 
to the form of the suit was taken in the 
written statement but the plaint waa uot 
amendad in the trial court, and amendment 
of the plaint so ns to bring the suit into a 
proper form was sought to be made in tha 
appellate court alter the expiry of a year 
from tha date of the sale, keld, that the 
application war liable to be rejected, even 
where the purchaser at the patni asla was a 
party to the suit. (Jack d Edgley J } 


MAHAMMED BADSHA MIA vs. KUMAR 
ARUN CH. SINHA, 


40 C,W.N. 1233. 


Or. 6, r. 17 —Amendment of applica- 
tion allowed subject to payment of costs— 
Non-applicant appealing against order 
before date and accepting costs on the date — 
Appeal if valid. 

Where an application for parmiaaion to 
amand an application under Sec. 53, Provin- 
cial Insolvancy Act was allowed on eondi- 
tion that the applicant would pay caste by 
a particular date, but before that date the 
non-applicant preferred an appenl against 
the order allowing amendment and at the 
asme time accaptead the costa when tenderer 
on tha dua date, held, that thia did not 
alfset the non-applieant’s right of appeal. 
(Grille J.C.) 

SADASIIY RAO vs, BALMUKUND. 

AIR. 1936 Nag. 20. 


Or, 7. r, 7—Ommission to indicate ba- 
sis of relief, if a fatai defect. 
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Although it is desirable that the bania 
on which the plaintiff seske relief should 
he indicated in the plaint, yeb a snit cannot 
fail for its omission, where';Jalt the facts 
haye been stated, and specially, when no pre- 
judice has been caused to the defendant. 
(Khawja Mahammed Noor J.) 

Mort MAHTON vs, DEBAL MAHTON. 

17 Pk T. 67,2159 I.C, 966, 


Or. 7, r. 11— Omission to state ground 
on whioh right of pre-emption based —piaint, 
af rendered defective. 

Ina suit for pre-emption the plaintiff 
stated in the plaint in general terme that he 
hada right of pre-emption and did not speci- 
fy the grounds on which he based his claim. 
In the reply however, the plaintiff oleariy 
atated that his claim to pre-empt the pro» 
party was by reason of his being a cosharer 
in the property sold and of his being tha 
ownér‘of contiguous property, Held, that 
under the circumstances, it could not be 
said thut the plaint did not disclose a cause 
of action. All that could be said was that 
tha plaint was not sufficiently specific. The 
replication hawaver put the matter right aa 
the pleading taken as whole made the plain- 
tiff'a position quite clear. (Tekchand & 
Currie, J.) 

SaTNARAIN & ORS. vs, 
BEHRAMJI & ORs. 


PHEROZE 
38 P.L.R, 755. 


‘Or 7, r, 11 fc) & Sec. 148—Time 
granted for payment of deficit Court-fees, if 
may be extended from time to lime and after 
expiry of pertod originally Axed, 

Since under Or. 7, 7. 11 (e), read with 
See, 148, O. P. Code, the Court can enalrge 
successively the time granted, even after 
the expiry of the period originally fixed, 
Therefore, eyon when an application 
to continue an ordinary enib in forma 
pauperis is made after the expiry 
of the time fixed for the payment of deficit 
Court-fees, bab at atime when anapplication 
for sxtansion of the period is pending, the 
Court has power to entertain such applica- 
tion. (Mukherji & S. K, Ghosh JJ.) 


Hariz MOHAMMED FATER NASIB vs. 
BARAI INDU MUKBRERJ2, 
C.W.N. 747=162 1,C, 689=A.LR. 
1938 Cal, 221. 


16 
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Or. 7, rr. 14 & 18 (1)--Documens 
not produced under R. 14,{2), tf can ba 
used latter to contradict defendant tn cross. 
examination. 


It is open to a plaintiff to tender in evi- 
dence the previous statement in wrting by 
by the defendant in cross-examination of 
the latter to contradict him under Sec, 145, 
Evidence Act, even though the document 
had not been produced under Or. 7, r. 14 
(2), C.P. Code. The penalty ta the non” 
production of a document onder Or. 7. 7, 
14 is contained in sub-rule (1) to R., 18. 
Sub rule (2) is an exception to sub rule (1), 
(Bennet J.) 


LAKHPAT PATHAK ve. GHIRAN PATHAK 
1936 A.W.R. 983 = 1936 A.L,J. 1195. 


Or. 8 r. 2—Objection as to matntenabili- 
ty of suit, when should be taken, 


Under Or. 8, r. 2, O. P. Code, the defer- 
dant must raise by bis pleading all matters 
which show that the suit is not mainten- 
able, or that the transactlon impeached are 
sither void or voidable in point of law. An 
abjection that the guit as framed was not 
maintenable, if not raised in the trial court, 
must ba deemed to have been waived, and 
in such circumstances, it is not open to the 
defendant to raisa the objection for the firat 
time in the appellate Court. (Barlea & 
Sen JJ.) 


WAMAN RAMKRISHNA GROTAR vs, 
GANPAT MAHADEO NEvAGI, " 


60 Bom, 34=AJR. 1936 Bom. 10° 


Or. 8, r. 6—Tared costs deposited in 
Court pending decision in a claim to set off, 
tf can be claimed by attorney in exercise of 
his lien for costs, 

Tn an application for execution of an 
order for costs, the defendant in compliance 
with the orders of the Court, deposited in 
Court the taxed costs pending a decision as 
to hia claim to set off coats ordered again-b 
the plaintiff in another suit, The plaintiff's 
attorney thereupon applied for leave ta 
withdraw the améunt in exercise of his lion 
for costa against the plaintiff. Held, that 
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he was entitled to exercise his lien irrespsc- 
tive of any olaim to set off whioh the defen- 
dant might have agninst the plaintiff, 
(Panckridga J.) 


HARI DAs Darra vs. 
BHOWSING@HA. 


63 Cal. 746=40 C,W.N. 458. 


KALU Ram 


Or. B, r.'6-—Provisions of the rule, if 
sole provision for set-off of ascertained 
amount—Hugitable set-off, if may be claimed 
in repect of ascertained sum. 


An equitable set off can be claimed pot 
only in respect of an unascertained amount. 
but also in respect of an ascertained amount, 
But in order that s claim for equitable set 
off may arise, it is not sufficient that there 


-are cross demands; it is further necessary 


that thera should be a connection between 
them which makes it inequitable to drive 
the defendant toa separate suit—as when 
the demands arise out of the same transac- 
tion or when there is on each side know- 
ladge of and confidence in one debt disharg- 
ing the other. (R.C. Miiter, J.) 


Hart ANANDA SAHA PODDAR vs, 
MOHAMMAD ISHAHAK Mta, 
40. C.W.N. 751 


Or. 8, r. 6, & Or, 20, T. 19 (3)— 
Defensive set off and counter-claim— Distinc- 
tion betwgen the two, 


A set offtmay be defensive, that is, it 
may amount to an adjustment or satisfac- 
tion of the plaintiff's claim, or it may be a 
counter elaim under which the defendant 
claims a decree for the surplus amount dne 
to him, Ina defensive set off, the set off 
claimed must ba recoverable at the date of 
the plaintiff's suit. Ina eounter-claim, the 
sum claimed by the defendant should be 
fegally recoverable at the date when he 
makes the claim, i. e., at the date when be 
files tha written statement. The words 
“legally recoverable” in Or. 8, rr, 6, mean 
legally recoverable at the date of the insti- 
tution of the anit in one casa and mean 
legally recoverahbla at the gate when the 
counter claim is made in the other enre, 
Although Or. 8, 7.6 & Or. 20, r. 19,0, P, 
Coda, make no distination between a mere 
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set off i.a, a defensive set off and a counter- 
claim, a distinetion has been made by 
Indian Courts between tha two in aecor- 
dance with the law of England which is 
based on a sound principle. (Nasim Ali & 
Henderson JJ.) 


JIFENDRANATH ROY vs, 
Kanta Das Gupra. 


JNANADA 


ALR. 1936 Cal, 277. 


Or. 9, r. 3— Provisions of the rule i 
obligatory. 

Or. 9, r. 3, O. P. Code, is not obligatory 
but merely gives the Court discretion to 
make an order in suitable ciraumstances 
that the suit be dismissed. (Fazi Ali J.) 

Ram CHanpra WARAYA LAT WS, BHATIA 
DHARMAN SAHU. 
163 LC, 557=A,LR, 1936 Pat. 437. 


Or, 9, r. 4— Petition of restoration 
being dismissed, plaintiff, if can institute 
Fresh suit. 


The alternative provisions Or. 9, r. 4, 
C. P. Code are not mutunlly exeluaive, and 
a plaintiff whose application for restoration 
of his auit has bean distnissed, ia not pre- 
eluded from instituting a fresh suit. (James 
d Rowland JJ.) . | 


Mer. BALKESIA vs. BHAGWAN GIR. 
15 Pat, 716=17 P,L.T, 644. 


Or. 9, r..'5—Defendani absconding— 
Plaintif if can be asked for filing fresh 
address and process fee. 

Where the raport on the summons is that 
the defendant is absconding, it is not proper 
for the Court to stay the suit under Or. 9, 
r. 5, O. P. Code, and to ask the plaintiff ta 
fila Within a fixed period a new addresa and 
fresh process fee, (Jailal, J.) 

Suan SINGH vs, RAMSARUP. 

38 P\L.R, 197. 


Or, 9, r, 8— Hearing of a suit— mean- 
ing of. 

By the expression “hearing of the suit” in 

Or. 9.7.8, O.P, Coda, ia meant “the hearing 
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at whieh the Judge would be either tak- 
ing avidenca or hearing arguments or 
would have to consider questions relating 
to tha determination of the suit which 
would enable him finally to come to an 
adjudiostion upon it;” but in eases where 
it was clearly never intended that there 
should be a hearing of the suit in the 
ordinary sense of the word, but merely 
some interlocutory mutter decided between 
the parties as to the future conduet of the 
suir, the provisions of Or, 9, r. 8, C. P, 
Code, have no application, (Agha Haidar J.) 


MANOHAR DAS vs, BARADRI SHIKAR- 
PURIAN. 


38 P.L.R, 86=161 1,6. 
1936 Lah. 280, 


Or, 9, r. 8—Sust, if can be wholly 
dismissed for default when pari of claim 
admitted. 

Where a part of the claim ina suit bas 
been admitted by the defendant, the suit 
cannot be dismi sed 
under Or 9, r. 8, C. P. Code It ean ba 
dismissed only to the axtent to which the 
defendant denies the elaim of the plaintiff, 
and with regard to that part of the plain- 
tiff’ claim which has been admitted by the 
defendant, the suit should be decreed pro 
tanto, (Jaslal, J.) 


Bik BAL vs, JIWAN SINGH, 


38 P.L.R. 484, 


Or. 9, r. 8—Plaintif absent on due 
date — Reason of absence stated to be missing 
of last available irain— suit tf should be 
restored, 


In au appliostion for restoration of 8 
oasa dismissed for default on account of 
pluintiff's nbsence an the dua date of henr- 
ing, the affidavit showed that the man had 
ta drive same miles to the station to catch 
the train, and he missed it for a few 
minutes, Held, it could not be raid that 
he had intentionally ahsented himself from 
attending the Court and the Covrt could 
have satisfactorily adjusted the matter by 
ordering payment of costs, (Baguley & 
Mosely JJ.) 


K, S. R M, Caprtiar FIRM vs, PREM 


“SINGH BINDRA & ORR. 


A.LR. 1936 Rang. 204= 162 1,C, 842, 


7902 A.LR. 


in to for default © 


Or. 9,r 8 & 9—Daie fixed for payment 
of cast by defendani—plainisf’ fatling to 
appear on that date—suit tf may be dis. 
missed, 

During the hearing of a suit an order 
was passed fixing a certain date as the date 
on which the defendant was to pay a stated 
sum to the plaintiff as cost of adjournment, 
Apparently, according to the order on the 
record, no other proceeding wes to take 
place on that date exeept possibly the 
fixing of a date for recording the evidence. 
Ou that date neither the plaintiff nor hie 
counsel appeared in Court and the suit was 
dismissed for default, Held, that the suit 


could not be dismissed for default under Or, 


9, r, 8, C. P. Code for the plaintiff's failure 
to appear on such date. (Jai Lal J,) 


Bin BAL vs. JIWAN SINGH. 
38 P.L.R. 484, 


“Or. 9, r. 9—Order refusing to set aside 
dismissal in default, if appealable, 


An application was made to the District 
Judge for grant of probate of a will, 
tha date of the hearing of the application, 
one of the applicants being absent, the Dis- 
triob Judge dismissed the application in 
default, An application to set aside the 
dismissal having been dismissed, the appli- 
canta appealed to the High Court, An 
objection was taken on bebalf of the respn- 
dents that no appeal lay and that the only 
remedy of the applicant in such cases was 
to make a fresh application for®grant of 
probate. Held, that Or, 9, r 9%f tha O. P. 
Code applies to probate proceedings and an 
appeal lies from an order refusing to sat 
aside an order diamisaing the aplication for 
grant of probate for default. (JatlalJ,) 


MONOHAR LAL vs, RUPLAL. 


38 P.L.R. 263=A.LR. 1936 Lah. 712= 
164 1,C, 334, 


Or. 9, r.9 add Or. 43. r. 1 (c)— 
Probate proceedings~—dismissed for default 
=a) p'icalion for revival under Or, 9, r. 9— 
decision if appealanle, 


An application for grant of probate 
if dismissed for defanlt, ean be revived 
by an application under Or. 9,1. 9. The 
decision on such an application is appeal- 
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able under Or. 48, r. 1 (c). 
Abdul Raschid JJ.) 


Rup LAL vs, MONOHAR Lal. 
ALR, 1936 Lah, 863= 38 P.L.R. 973, 


(Addison & 


Or. 9, r,9 6 Or 43, Y. le) — Suit 
dismissed for defauli— Application for 
restoration ‘dismissed by Muusiff for nom- 
prosecution —— Appeal if lies, 

On the plaiotiil’s suit baving baen 
dimissed for default of appearance he 
made an application for restoration which 
was dismissed by the Munsiff for uon- 
presecntion, On appeal the District Judge’ 
overruled tha preliminary objection that no 
appeal lay to him and set aside the order 
of the Munsiff and restored the application 
for restoration of the snit to the original 
number to bo disposed of by the Munaiff 
aoaording fo law. Heid, in revision, that 
the order passed by the Mansiff was under 
Or. 9, r. 9, O.P. Code and.was appealable to 
Dist. Judge under Or. 43, r. Mo) of the ©, 
F. Code. (Harris € Bajpai JJ. 


UMA DATT UPADHYA vs, ZAKIA BIBI. 


1936 A.L.J, 305=1338. A.W R, 454 = 
A.LR. 1936 All. 737=181 LC 840, 


Or. 9, r, 13—Applicstion to set aside 
exparte decree filed after ihe date of limi- 
tation—Application alleging want of know- 
ledge of the decree— Burden of proving 
want of dnowledge, if lies on him. 

A persofl applying for setting aside an 
exparte deorea under Or. 9, r. 13, O, P, Code 
more than 30 daya from the date of the 
decree, mnst, whera he pleads want pf 
knowlaige of the decres. prova thnt fact. 7 
Lah, 161 relied on (Baguley J.) 


JAGADAMMA PANDIT vs. 
PANDEY. 


A.LR 1936 Rang, 305- 164. 1,C. 286, 


NARRAH 


Or. 9, r. 13—Application for setting 
aside erparte desree—Court if can over- 
rule plea of limitation om principles of 
justice, equity and good conscience, 

In an application for getting aside an 
axparle decree under Or. 9, r, 13 O. 
Code on the ground that the applicant bad 
not beet properly served with summons, 


C, P. Gsde— (Contd.) 


the opposite party contended that the 
application was barred by limitation, The 
Court, however, set asida the exparate decree 
without considering the question of limite- 
tion on the ground that the interests of 
justice required that tha applicant should 
be given a chance to contest the suit. Held, 
that the Court bad no power to overrule 
the plea of limitation raised by the opposite 
party and that the order satting aside the 
sale could not be sustained. (Baguley J.) 


JAGADAMMA PANDIT vs. NARESH 
PANDEY. 


ALR. 1936 Rang, 305= 164 I-C- 286 


Or, 9, r, 13 & See. 148—Case 
dismissed for default—Order restoring case 
on payment of costs lo opposite pariy — Pay- 
menti not made in time—Court, tf can 
extend time for payment, 


An order rustoring a case dismissed 
for default ou condition of the payment of 
a reasonable amount of costs to the opposite 
party within a time fixed by the order is 
not an illegal order but on the contrary is 
an order contemplated by Or. 9, r. 13, C. P. 
Code. The effect of such an order is that 
as soon as the time fixed in the order ex- 
pires and no payment is made to the oppos- 
ita party, the application stands digmissed 
and the Court no longer remains seized of 
the application. In such a case the Court 
cannot grant any extension of tima for pay- 
ment under Sec, 1480. P, C. 36 All 78; 48 
All 199; 53 M. L. J. 494 & 87 ©. W. N. 873 
relied on. (Allsop € Ganganath J.) 


Gaya DIN vs. LALTA!PERSH AN. 


1936 A.W.R, 414=163 I.C. 554= 1936 
A.L.J. 866=A.LR, 1936 All. 477. 


Or. 9. r, 14—Exparte decree in mort- 
gage suil—subsequent purchaser of a part 
of morigaged properly party to suit, but not 
mentioned in application to set aside exparte 
decree—Hffect of. 

An order sebbing asida an exparte decreas 
ina mortgage sait cannot be held to ba bad, 
simply because a subsequent purchaser of a 
part of the mortgaged property who was a 
party to the suit and a party to the decree 
is not given any notice of tha application to 
set that decres aside and is not even men- 
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tioned in the application as one of the per» 
sons concerned. (Allsop € Ganganath J.) 


NANDAN SINGH vs. SUNDAR KUAR. 


1936 A.L.J. 544751936 A.W.R. 522= 
ALR, 1036 All, 416 


Or. 13, r. 4--Book of account marked 
and signed by trial gudge—name of person 
producing the book not included in the 
endorsement -document if rendered in- 
admissible in evidence. 


In an action brought ona kabi khata 
account, the trial judge marked the book of 
account with the number of the suib, the 
date and his signature, But neither the 
nama of the person prodncing the book, nor 
& statement that it had been admitted in 
aridanca had been inolnded in the endor- 
sement made by the trial judge. Held, that 
the omission, thought it constituted a non- 
compliunes with the provisions of Or 13, r. 
4, &. P. Code, did not render the document 
inadmissible in evidence. (Wort € Row- 
land Jd.) 


MUKHI RAM vs. FIRM KAMTA PROSAD 
BALAM Das. 


161 1.C. 164, 


Or, 13, r, 7—Procedure to be adopted 


in respect of the admission of a disputed 


‘document. 


Under Or. 13,r,7, 0 P. Code, a doou- 
ment must be eithar placed on the record 
or returned to the person producing it. Aa 
soon as formal or prima facie evidence of 
its genuineness hag been given, it should 
ha enflorsed as “admitted in evidence” and 
placed on the record. Subsequently if the 
judge finds tha document to be a forgery, 
or its gantinenes not satisfactorily proved, 
further endorsement “gennineness nob està- 
bliahad” or words to that effect might be 
added, bnt ib should not be endorsed as 
“rejected”, which implies that the document 
should not form part of the record and 
should ba returned to the person producing 
it, The question of the correct proce- 
dura is, however, a matter of teahnical 
rither thar of practical importance and 
csnnot affect tha validity of the trial, if 
the party objecting to the admission of the 


Cc. P, Code—{¢ ontd.) 

dooument is not prejudiced. 

Zia-ul-Hassan J.) 
KEOLAPATI vs, HARNAM SINGH, 


ALR. 1936 Gudh 2983-1938 O.W N. 
619= 162 1,C. 527. 


(Ring C.J. £ 


Or. 14, r. 1— 
duty of Court. 


In framing an isene regarding limitation, 
the Court should first ascartain what article 
of Limitation Act the parties consider to be 
applicable to the suit as framed, If the 
application of a particular Article raises a 
question of fact, an issue should be struck 
on those facts; and if the facts are not in 
dispute, it may be possible to decide the 
question on purely legal arguments in the 
initial ape ot the case without putting the 
one the expense of atrial. (Becket 

1 


Settlement. of issues— 


HUSSAIN BAKSH vs. SECREYARY OF 
STATE & ANR. 


17 Lah, 39=38 PLR 883-A,LR. 
1936 Lah. 982, 


Or. 14, r. 2—Prayer to try prelitm- 
nary issue of law frat Factors that should 
be taken by the Court inio consideration. 


In deciding the question as to whether 
the Court should grant or refuse a prayer 
made by a party to try a preliminary isana 
on a point of law, some harmony has to be 
observed between the general principle that 
it ia undesirable to try. cases pie@emaal nnd 
the specific and wholesome pfevision of Or. 
14, r. 2, O. P. Gade, whieh,is for the purpose 
of ‘preventing the injustice of a party being 
abla to foree the opponent to go at length 
into the evidence when the simple decision 
on a point of law might render the investiga- 
tion of the facta unnecessary, ‘(Couriney 
Terrel, C. J.) 

JANKI DAS vs. KALOO RAM, 


17 P.L.T, 253=A.LR. 1836 Pat. 250= 
162 1,C, 486. 


Or, 14, r. 2—Preliminary issue on a 
point of law—duty of the court in deciding 
auch issue-~tnterference by High Court 
under Sec, 118, ©. P. Code. 


Or, 14, r. 2 of C. P. Coda is mandatory, 
The Court has to form and express itg 
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opinion as bo whether the case oan 
ba disposed of by the decision of the 
proposed issue of law but its 
opinion must ba based on reasonable 
materials, Interlooutory orders ara certain- 
ly matters of the Court's discretion, but 
tha Court should exercise that discretion 
acoording to tha proper principle of justice 
with regard to the proper interpretation of 
the rule in question, The High Court has 
power under See, 11, C. P. Coda to interfere 
with the lower Court's order when the 
discretion has not been properly exercised. 
183 I C. 546 not followed 16 P, L., T, 311 
referred to, {Courtney Terrel C J.) 


JANKI Das vs, KALOORAM, 


17 P.L.T, 253=A.LR. 1936 Pat, 250= 
162 LC. 486, 


Or, 14, r, 2--Court summarily rejecit- 
ing prayer for trying preliminary issue on 
point of law— High Court, if will interfere 
in revision, 

Whare a Court summarily rejected a 
prayer to try a preliminary issue on A point 
of law, the refusal of the High Conrt to 
exercise its revisional jurisdiction might give 
rise to the gravest hardship. The injured 
party has no right of appeal and refneal to 
exercise jurisdiction would mean that the 
lower Court’s unfettered decisions might 
put the injured party to an enormous ex- 


pense in going into issues which were un- . 


necessary on the mere contention that the 
niti mate #esision would be open to appenl. 
14 Pat. 489 & 153 I.O 546 not followed. 
(Courtney Terrel, ©. JI) 


JANRI Das vs. KALOO RAM, 


17 P.L.T, 253=A.LR. 1930 Pat. 250= 
162 LC, 486. 


| Or 17, r. 2—Failure to appear, when 
takes place. 


The mers filing of a list of witnesses 
before the case has been called on for hear- 
ing does not amount to an appearance 
within the meaning of the Explanation to 
Or, 17, r. 2,0. P, Code. What the explana- 
tion implies is, that at the time when the 


casa is called onfor hearing, if either party ` 


is present or is represenied jn Court by an 
agent or pleader, then he has not failed to 
apperr, but if at that time neither he is 
present nor he is represmnted in Court by 


252 


C. P. Code—(Conza ) 


an agent or pleader, be has failed to appear 
and he is entitled as of right to show cause 
for hia non-appearance under Or. 9, r, 13, 
O. P. Code, (Sulaiman C, J. € Collister J.) 


BHUJAN SINGH vs. PREM NARAIN. 


1936 A.W.R. 635=A.LR, 1936 All, 619 
=ł64 LC, 641=1936 A.L.J, 127. 


Or. 17. r, 2—Egrplanation— Applica- 
tion of the rule—Remedy of the aggrieved 
party. 

Where the explanation to Or. 17, r. 2 
applies, the Court which dismisses a suit ov 
paased a decree sxparte mnat be deemed to 
have dean deciding the matter upon its 
merits and not noting merely under the 
provisions of Or. 9, r.8 The remedy of 
the aggrieved purty in such s case is to file 
an appeal ngainst the dearee and nob to 
make an application under Or 9, 1.90. P. 
Code. This is so even if tha Court did not 
intend to decide tha case on merits and did 
intend ta dismiss it for defanlt, {Alisop J.) 


MST, JAFRI BEGUM vs. ASGHAR ALI KHAN 
1936 A,W,R. 499—1936 A.L.J 635. 


Or. 17, r. 3—Date fixed for final dis- 
posal changed at instance of plaintiff—on 
date subsequently fixed, plaintiff applying 
for adjournment—adjournment refused and 
case decided on mertis-application for 
restoration, if lies, 


The date fixed for final disposal of a anit 
was changed on the appliontion of the 
plaintiff. On the date subsquantly fixed, 
tha plaintiff’s counsel moved au application 
for further adjournment and stated that ho 
had no instructions except to move for an 
adjourment, The Court passed an order 
that the case must proceed under Or. 17. 
r. 3, C. P. Code, Plaintiff's counsel however 
did not take any further steps in the ense. 
The Court after examining two witnesses 
for the opposite party passed a decree dispo- 
sing of the suit on the merits. The plaintiff 
applied for restoration of the suit. Held, 
that the case came under Or. 17; r. 3, 0. P. 
Code, and that being so, no application iny 
for Yestorntion. (Sulamain C. J. È 
Bennet J.) 


LACHHMI NARAIN vs. BANKER DAL, 


1936. A,W.R. 791.=1936 AL,J. 902 
2164. LC, 927 2 ALR. 1936 All, 670. 
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Or, 20. r. 2—Sudgment written by 
ex-judge if valid—procedure to be followed 
by his sucessor tn interest, 


Even after a judge has ceased to have 
any juriadiation in a Court because he has 
retirel or has proceeded on leave or has 
been transferred from the Court in whioh 
the trial was held, he ia entitled, having 
heard the evidence, to write and aign s 
jndgment and bis sucoessor in office may 
pronounce She the said judgment. Bat his 
ruecessor has olaarly » discretion in tha 
matter, and if he is in doubt ar fo the 
correctness of the judgment that has been 
written by his predecessor, be. ought either 


“to act in a accordance with the provisions 


of Or. 18, r. 15, O. F. Code, or to bear the 
case denovo. (Page C. J. Mya Bu & 
Baguley JJ.) 

HARGULAL vs. ABDUL GANY HAJEE 
I HAQ, i 3 


14 Rang. 136-AJR, 1936 Rang, 147 
161, LC, 967. 


Or. 20. r. 4 & Or. 41. r, 11—Court 
dismissing appeal under Or. 41, r. 11, if 
must write a proper judgment. 


An appellate Court in dismissing an 
appeal Onder or 41, r. 11, C. P. Code, must 
writa a proper jUdgment in accordance with 
thereguirements of the law. If it fails 
to da so ,it sots with material irregularity 
in the exercise of ite jurisdiction, and its or- 
der dismissing the appeal is liable to be seb 
aside by the High Conrt in revision (Bride J.) 


MOHAMMAD ARIF vs, MOHAMMED ISHAQ. 
38 PLP. 431, 


“Or 20, r. 11 & Or. 21, xr. 11 & 40 
Aj plication for execution of decree by arrest 
—Judgment-debtor not applying for tns- 
tulments but Court ordering payment of 
decree by insialments—High Court on 
revision directing payment of certain sum 
monthly as condition of exemption from 
arrest—Subsequent application by decree- 
holder for arrest —Lower Court, if bound 
by High Court's orduy in the previous ease. 


An application waa made by a decree. 
holder under Or. 21, r. 11, ©. P. Code, for 
lenya to execute his decree hy the nrreat 


C, P. Code— (Contd) 


and imprisonment of the judgment-debtor 
Tha judgment-dabtor did not apply for in- 
stalments under ©. 20, r. 11 C. P. Code, 
but merely relied on an affidavit praying 
for instalments. The Court ordered the 
payment of the decree by instalments, but 
the High Court in revision modified the 
order diresting the juadgment-debtor to pay 
certain sum monthly as a condition for 
exemption from arrest and imprisonment, 
The deores-holder subsequently filed 
another application for execution under Or. 
Əl, r. 11. It waa contended that the lower - 
court was bound to abide by the order 
passed by the High Court in the previous 
execution case. Held, that the disoretion 
of the lower court was not fettered by the 
order of the High Court and it should pass. 
any order which it deemed fit. (Page, C. 
J.& Ba U, J.) 3 


MOHAMMAD SIDDIQ ARMED vs, KARAM 


ALI KHAN. 
ALR. 1936 Rang, 280. ° 


Or. 20, r. 13—Adminisiration sutt— 
Final deeree—form and contents. 


The Code nowhere lays down what are 
to be the contents of a final decree in an 
administration suit. It depends upon the 
nature of dispute in each case. Where the 
order in a suit has the effect of finally 
determining all tho matters in controversy 
between the two disputing parties, it must 
be construed as a final decree to thet extent, 
(Jai Lal € Dalip Singh JJ.) © 

MT, SHABJADI Bt vs. MT. RAHMAT BI 

AIR. 1936 Lah, 872, 


Or. 20,r.19& Or. 8, r. 6—Un- 
liguidated damage for breach of contract 
whether can be set off against plaintiff's 
caim, 


A set off is not limited to Or. 8, 7, 6, C. 
P, Code. Under Or, 20, r. 19 ib need not 
ba for an ascertained sum. Where under 
a lease of certain property, the lessor had 
the duty to repair a certain “bund” but on 
his failing to do so, the lessee incurred 
expenditure in fepairing the same, the lessee 
can in # suit for arrears of rent by the 
lessor, claim n set off on account of the 
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expensas connected with tha repairs of the 
embankment, (Bennet & Smith, JJ.) 


KAMAL DEBI ts. DR. SHRI KHUDADAD, 


1936 A.L.J. 625=1936 A.W,R, 533. 
163 I.C, 872=A,LR. 1936 All, 522. 


Or, 21, r: 2 —Adjusimeni of claim to 
restilution, if must be certified, 

Or. 2:, r. 2(8), C, P. Code, only prevents 
uncertified adjustments of moneys pry- 
able under a decree or the adjustment of 
a decres from being recognised. An ad- 
justment of a claim to restitution is not 
the sama as the adjustment of a deoree, 
Where therefore the amount payable under 
a decreas having been reduced by the 
appellate Court, the judgment-debtor 
applied for refund of the excess collected from 
him by the plaintiff by way of restitution, 
but the adjustment of the claim to resti- 
tution bad not been certified, keld, that 
the adjustment did not come within tho 
provisions of Or. 21, r. 2,0. P Code. (Pan- 
drang Row J.) 


SUNDARARAJAN CHETTIAR vs. SETHU- 
RAMASAMI CHETTY. 


71 MLL. 344. =1936 M.W.N, 758= 44 
M.L.W, 2872 A.LR 1936 Mad. 840. 


Or. 21, r. 2——Adjustment not certified, 
whether can be pleaded in execution of 
decree by assignee. 


Tf an adjustment of adeoree is not 
eartified withip the period prescribed, tha 
judgment-debtors cannot raise it ag an 
objection? to the execution of tha 
decree by tha sssignes of the decrees, 
‘a 722 followed. (Mosely it Mackney, 
K.M, Esoor vs, HAMIDAN BIBI, 

AIR. 1936 Rang, 218, 


Or. 21, r. 2—-Uucertified payment by 
one judgment-debtor—Plea of payment in 
execution by another judgment-debtor-— 
Eaecuting court, tf can take notice of such 
payment. 

Where one of the several judgment- 
debtors pays up a decree but sach payment 
is not certified under Or. 21, r. 2 of the 
©. P, Gods, the executing court cannot 
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take notice of such payment even though 
the plea is tuken by not the judgment-debtor 
who has paid but by others who have not, 
The words of cl. (8) of the rule arg too 
plain to admit of any other construction 
than that the court executing the deoree is 
barred in limins from considering any 
allegation that a payment not certified has 
bean made. It is inconesivable that the 
lagislature should have intended when 
there ara several judgment-debtors in a 
case to placa the judgment-debtor who does 
not pay in stronger position to assail execn- 
tion proceedings than any other who does 
pay. (Macpherson 4 Dhavle JJ.) 


HARIHAR PROSAD SINGH vs. BHUBA- 
NESWAR PROSAD SINGH. 


18 Pat. 422=A,LR. 1936 Pat 270= 
162 1.C. 849=17 Pat. L.T. 195, 


Or, 21, r 2—Ereculion of money 
decree—-Decree-holder agreeing that if certain 
lands transferred to him by judgment:debtor 
and certain amount paid to him, the decree 
would be fully adjusted—Such a contract if 
can be pleaded as an adjustment. 

A decree-haolder exeenting his decree 
agreed that if tha judgment-debtor trans- 
ferred some lands and paid a certain gam 
of money to him, the decreas would be 
regardad as fully adjusted, The jndgment- 
debtar neither transferred the land nor 
paid the sum agreed npon. Held, that the - 
alleged adjustment cauld not be regarded 
ag an adjustment at all within the meaning 
of Or, 21, r. 2, ©. P. Code, so as to protect 
the judgment-debtor's interest from bheing 
sold in execution of the decree. The alleged 
adjustment was nothing more than a 
promise ta cancel the decree if the judg- 
tmaent-debtor performed the conditions spesi- 
fied. 56 Mad. 199 applied. (Baguley & 
Mosely. JJ.) 

8S, T. R. M. CHETTIAR FIRM vs. ANDA- 
JHAL. 


A.LR, 1936 Rang. 289, 


Or. 21, r. MB) Payment not certs- 
fied, tf can be recognised. 

Or. 21, r, 2(8) is mandatory and provides 
that a payment or adjustment which has 
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not been certified shall not be recognised by 
any Court sxeouting the decree. Ii thera 
is a question of any payment in satisfaction 
of the decree or adjustment of the deorge 
whieh has not been carsified, it follows that 
the Court shall refuse to recognise it in 
execution proceedings, {Wort J.) 


BANARSI LAL vs. BORHO BAAU. 
A.LR. 1936 Pat. 253=162 1,C, 482. 


Or. 21, r. 2(3)—Bule, if contemplates 
ceritication before objection is taken to 
executson on basis of adjustment. 


Sub-clause (3) ofr. 2 of Or, 21, clearly 
contemplates certification before objection 
ds taken to the execution on the basis of an 
adjustment or paymens in satisfaction of 
the deores or when the executing Court is 
about the business of execation, and ag such 
it ix too late to apply for certitication. under 
0.21, Is is too late when an objection is 
taken to the proceedings in execution to 
aasert that there is an agreemene which bas 
not so far baen certified, (Wort, J.) 


BANARSI LAL vs. BORO SHAU. 
AR, 1936 Pat. 253=162 1,0, 482. 


Or. 21, r, 2(3)—Right of decree-kolder 
to executa de:ree when eatisfaction of the 
same out of court nol certiker or recorded, 


Whou the alleged satisfaction of a Jeorea 
has nat bean cerufisd or recorded the decrea 
holder has s right to execute the decree and 
he cannos ba deprived of that right by the 
judge deolining to prooeed wich his applica- 
tian for exeaution. (Dunkley J.} 


M. R. M, CHÐTTIAR FARM p;. M. A, R. 
T, ARDNACH PLIBLANDLAI, 


AIR. 1935 Rang. 481, 


Or. 21, v. 2(3)— Agreement between 
gudgment-debtor and decree-holder that 
balance of decree would be paid by instal- 
talments and decree-holder wili not be 
entitled to interest—such agreement, tf can 
be recognised unless certified. 
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Where part payment of the amount 
due Under duores was made by a judgment- 
debtor and it was agreed between the parties 
that the balances of the decree togethor 
with another deoren would be paid by instal- 
ments aud na interest would be charged by 
the decree-holder, held, that the arrange- 
ment amounted to an agreement which was 
certifiable under Or. 2, r. 2,C, P Code 
although only part of the decree was paid, 
Such an agreement affected the right of the 
decrea-holder to execute the decree and it 
amounted to un adjustment and could not 
be recoguised unless certified. 50 Mad. 
897 & 56 Mad. 198 referred to. (Wort J.) 


BANARSI Lat vs. BoRHO BAHU, 
AAR. 1936 Pat, 233=162 1C, 482. 


Or, Zier. 21 & 16 — Uncertifed payment 
or adjustment. if may be pleaded or recoge 
nised in proceedings under r. 16 and to what 
extent, 


Ao uncertified payment or adjustment 
oan be pleaded or reaugnised in a proceeding 
under Or. 21, r. 16, ©. P. Code only as 
bearing upon the question whether the 
assignes of the decrees is a benamdar of one 
of the several judgment debtors, or of the 
sote jadgment-debtor, or of all the judgment- 
debtors. lt cannot be pleaded by the 
judgwment-dedtor or recognised by the Court 
for any other puposs, for example, for 
showing or finding that the deorgs had been 
satished prior to the transfer. 55 Mad, 
720 approved of; 810. W.N. 921 distin- 
guished. (B.O. Mitter J.) 


BARKDAN BIBI vs MIR Av. 
40 C,W.N, 301=62C. L.J. 316. 


Or. 21. r.11 & Or. 36, r. 6— Order 
made at time of decree continuing interim 
attachment, if an order in execution. 


An order made at ths time of the de eree 
continuing an interim attachment—in the 
absence of any formal application for oxe- 
eurion cannot be treated nsan order in 
execution entiblirtg the Sneriff to a poundage 
even where such aa order waa followed. by 
an application for the sale of the ataghed 
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properties on the ground that they were 
perishable. (Me Natr J,} 
GRAHAMS TRADING Co. (INDIA ) LTD. 
vs. NARROTTAMNAS HARJEEBAFDAS. 
40 C.W,N 131, 


Or. 21, r. 12(¢)— Decree for possession 
and mesne profits—future mesne profits, if 
can be claimed, 


A plaintiff who obtains a decreas for 
possession of immovable property and for 
mesne profits, is en.itled to recover from 
the defendant mesnu profits upto the dute 
of delivery of possesion to him by the 
deiendant, ‘The fact that thera is no men- 
tion in tha decrees as to the payment of 
future mense profits is immaterial, and does 
not debar the plainiiff irom claiming such 
profits. (Varadachariar J.) 

MotayyA KOSE vs, 
AMBALAM, 

70 MLJ. 87=1936 M.W.N, 572243 


ML,W, 514= A.R, 1936 Mad. 486= 
163 LC, 251, 


RAKAPPAN 


Or. 21. r. 16—~—Assignment of decree 
—reguirements of—sale of a decree by court, 
if amounts to an assignment. 

No particular form of assignment is pres: 
cribed in the case of decree either under 
Or. 31- r, 16 or by any other provision of 
law. Anything in writing which transfers 
a decresfand clearly shows that the inten- 
tion was ‘assign the decres is suficient. 
Where therefore in partnership suit, the 
Court for the purpose of protecting the 
assets of the partnership, itself sells a decree 
in Court by auction to the highest bidder 
from among the parties, a formal assign- 
ment in the sense of document which in 
form purports to as-ign the decree by the 
Court acting on behalf of ali the parties to 
the suit to the purchaser, ia not necessary, 
(Pandrang Row & Menon JI) 


PSRIAKATTA NADAR vs. MABALINGAM, 


71 MLL, 161=A,LR. 1936 Mad. 543, 
1936 M,W,N. 554243 MLL.W. 336. 


Or, 21, e. 16—Adjustment prior io 
tran fer satsfying decree, tf may be pleaded 
adjustment by contract between the original 
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decree-holder and ihird person if may 
be pleaded when uncertified, 


In the absence of any allegation of fraud 
or benami, an uncertified adjustment of the 
decreas prior to the transfer, by a mortgage 
in favour of the original decres-holder exe- 
cuted by a third person of his own proper- 
ties, cannot be pleaded by the judgment- 
debtor in a pro ceding under Or, 21, r. 16, 
O, P, Code, whether the contract of adjust- 
ment was between the decree-holder and 
the third person alone, in which case the 
judgment-dabtor is a stranger thereto, or 
whether he was 9 party to the arrange- 
ment in which case he could have then 
applied against the deares-holder to have 
the adjustment recorded. (R. C. Mitter J.) 


Sm. SAHEDAN BIBI vs, MIR ALI & ANR. 
40 C.W.N, 301=62 ¢.,.L.J. 316. 


Or, 21, r. 18— Decrees outstanding, 
in some Court, if mnst be necessarily set 
of against each other. 

Or. 21, r. 18, 0. P. Code, does not pro- 
vide that all decrees outstanding in the 
same Court must necessarily be set off 
against each other, It merely provides 
that when two rival application for exeoution 
are pending, exeoution must be carried nut by 
satisfact on of the smaller decree und p rtial 
stisfaction to thesame extent of the larger 
decree. {Becket J) 


KAZAN CHAND vs. MOTI SINGH & ANB. 
ALR. 1835 Lah. 914, 


Or. 21, xr. 18-20— Mortgage decree, if 
can be sei off against simple money decree.. 

A mortgage decree cannot be set off 
against a simple money decree under tho 
provisions of Or. 21, rr, 18-20, C. P. Coda. 
14 A. L.J 766 approved; 68 M. L.J 722 
dissented from; 383 All. 240 distinguished, 
(Thom & Rachpal Singh JI.) 

NAGESWAR RAM vs, RAINET RAM. 


1936 AWR. 405-1936 ALJ 562= 
A.LR. 1936 All. 639=162 1.C. 289. 


Or, 21, r. 19— Ezreculing Court, if 
can grant set-off in cases not coming under 
Or. 21,7, 19, 

On general principles and in the 
akergise of its inherent power an executing 
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court can entertain and give etfect to a 
claim to set-off even in cases which do nob 
come strictly under Or, 23i, r. 19 0. P. 
Code. (Guho & Bartly JJ.) 


BANK oF Dacca, LTD. vs. GOURGOHAL 
SAHA, 
A.LR, 1936 Cal. 409, 


Or. 21, r. 19—Decrea directing pay- 
ment of amount by plaintif and execution 
of conveyance by defendant—depostt by 
plaintiff of amount less costs by way of 
restitution and interest-—deposit, uf valid. 


A decree provided that the plaintilf 
was to deposit Rs, 500—in Court within 
a stated period and the defendant was 
thereupon ta execute and get registered 
adeed of conveyances in plaintiff's favour. 
The plaintiff deposited in Court only Rs. 
157-l6as, thah is to say, Rs, 600 less 11) 
the costs awarded by the decree, (2) cər- 
tain other costs to which she was entitled 
by way of resitution and (3) interest on 
certain items of cost. The defendant con- 
tended that the plaintiff was bound to 
deposit the full amonnt of Rs. 500 and 
that in default of it, he was not entitled to 
the reeoveyance. Held, that the plain- 
tiff was within bis rights in making the 
deductions which he had made and deposit- 
ing the balance only, The deductions mads 
in-the nature of cross demands arising out 
of the same transaction and under the same 
circumstances tbe doctrine of equitable 
st off held good. (Venkata Subba Rao 
& Cornish JJ.) 

CHINNAMMAL vs, OHIDAMBARA KOTH- 
ANAR. 

71 M.L.J. 506=A.1L.R. 1936 Mad, 626 


165 LC, 484=1936 M.W.N. 703244 
M.L.W. 34, 


Or. 21, r. 19—Auotioneer arbitrarily 
closing auction although bidder available— 
sale tf liabie to be set aside. 


Where ihe auctioneer conducting an 
execution sale arbitrarily closed the auction 
either before or as soon as it was 4 o’clook 
although there was a bidder willing to 
purchase the property for a much larger 
gum than the price realissod, kaid, that the 
auctids of tie awetionder amounted 


CIVIL DECISIONS 


262 


C. P, Code—(Confd) 


to a material irregularity in conduoting the 
sale and the same wis liable to be set a-ide, 
But where the property has not been sold 
at an inadequate prisa and the applicunt 
has not sustained any substantial injary by 
reason of the irregnlarity in conducting 
the same, the sale will not be seb aside. 
(Addison & Abdul Raschid JJ.) 


HOSHNAR RAM vs. PUNJAB NATIONAL 
BANK LTD, 
ALR, 1936 Lah, 555. 


Or. 21, r. 19 & See. 47—Provisions 
of Or. 21, r 19, 4f exhaustive in regard to 
questions covered by Sec, 47. 


The provisions contained in Or, 21 O. P., 
Code, relating to ornss-elsims cannot and 
should not be taken to bu exhaustive in re- 
gard to questions ari-ing for consideration 
under See. 47 O. P. Code, relating to execu- 
tion, discharge or satisfaction of decrees, 
(Guho & Bartley JJ.) 


BANK OF Daooa, LTD. os, GouRGOPAL 
SAHA, 
AJR. 1936 Cal, 409, 


Or, 21, rr. 21, 37 & 40—Ezecution 
of decree by arrest of judgment debtor— 
discretion of the Court 


The Court is not bound to enforea 
execution of a decreas by the arrast of the 
judgment-debtor in every cagg that the 
decxes-holder applies for it. R, 37 of Or. 
41,0. P. Code provides that when such an 
application is made, tha Court may instead 
of issuing a warrant for the arrest of the 
judgment debtor issue a notice calling upon 
him to show canse why be should not be 
committed to the Civil prison. When the 
judgment debtor appears in pureuarice of 
the notice, the Court has a discretion to 
dissallow the application for arrest on any 
of the grounds specified in yr. 40 of the said 
ordar, (Srivastava & Nanavutty JJ.) 


JUGAL KISHORE vs. SATYA NARAIN 
SHUKLA. 


10 Luck, 508, 


Or. 21 r, 22—Assignes of decreeholder 
subantuted wth noioe to fudgment-debtor 
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validity of assignment, tf may be questioned 
or found against at later stage. 

Where the question of the assigninent 
of a decree has once baan determined at a 
preliminary stage of the execution proc.ed- 
ings with notice to tho judgment-debtor 
who has nob appeared, and the asignes has 
been substituted in place of the original 
decrea-holder the judgment-debtor is not 
entitled to contend and the Court is not 
entitled to find at n later staga that the 
agsigument was collusive. (D. N. Mitter 
4 $. K, Ghosh Jd.) 


SAILENDRA K. CHOWDEURY rx 
HARENDARA KUMAR Roy. 
40 CLW.N, 1393. 


Or, 20, 1. 22--Decree ayainst futher 
and son: Son dying before execution— 
Execution taken out egainst father personal: 
ly — Notics under r. 22, if necessary. 


Where a decree is passed ngainsb fubhor 
and son aud the son dies before the institu- 
tion of proceadinga and ex-culion is mlbi- 
mately taken out against the father not as 
heir of bis son but against him personaliy, 
it is not necessary to serve notices under 
Or, 21, r, 92,0, P. Code. (Wort J.) 


BANARSI LAL & ORS. vs. BORUO KAHU. 
AIR 1936 Pat. 253=182 iC, 482 


Or. 21°r 22 (às altered by Lahore 
High Court)— Period of limitation for 
taking out crecutton. 


Or. 21 r. 22 of tha O, P, Code as altered 
by the Lahore High Court by notification 
No. 125 dated 7th Abrail 1932, extends the 
period in which execution must be taken 
out from one year io two years. (Currie 
d.) 

HARU SINGH vs. LABH & ORS. 

A,R. 1935 All. 962, 


Or. 21, r. 29—Agreement regarding 
satisfaction of decree by wassignee deeree 
holder—breach of agrcement—suit for 
damages—application for stay of execution 
of decrec, if maintainable. 


- 


264 


€. P, Cods—(Canid,) 


Where an essignes dearee-holder having 
broken nn agreement with the judgm-nt 
debtor regarding the satisfac ton of the as 
signed decree, the judgment debtor ina suit 
for recovery af damages appled for stay of 
execution of tha defendant's decree during 
the pendency of the. suit, keld, that under 
Or, 21, x. 91, ©. P, Cade, the application 
fav stay of execution of the decree was- 
maintainable, (Beasely C, J.) 


KACNAMMAL vs. MUTHUKUMARA- 
SWAMI OHEETI, 
70 M.L,J. 120. 


Or. 21, r. 29— Stay of execution by 
inj unctton— Court's order for attachment 
to continue — validity. 


Tho julgment-debtors in an execution 
case, instituted a suit against the decree- 
holder and obtainga an injunction in that . 
suit restraining the decrae-holder from pro- 
edeading with the ezeonteon till the dig 
posui of the suit. The exseuting Court, 
therenpon dismissed the exeention case, but 
ordered a!tuchment to continue till disposal 
of the suit, in which the injunction was 
ordered, Held, that the order was not 
warranted by lnw but was merely a suspen- 
sory order keeping the execution case 
pending, but off the list of pending cases, 
only during the time that the title suit by 
the judgment-debtors remained pending. 
The deeree-holder was entitled to put in an 
application for execution again which 
was to be considerod as one to revive or 
conlinua the previous application for execu” 
tion, if it wag similar in natura and scope. 
(Henderson & R. O. Mitter JJ.) 

KRISHNA KAMINI DEBI vs. 
CHANDRA MONDAL, 


63 Ca!. 57=39 C.W.N. 1030=163 1,C. 
6542 AIR. 1936 Cal. 239. 


GIRISH 


Or. 21, r, 32 — Plaintif obtaining an 
injunction decree, if can ask for a special 
order embodying the terms of the decree. 

Or, 21, r, 880. P. Code, does not contain 
any provision gllowing a successful plain- 
tiff in a suit for injunction to apply for tha 
issue of a special order or notioa embodying 
the terms of the injunction already embo- 
died in tha decree. It may be that the 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


268 CIVIL DECISIONS 266 


0. P, Cole—(Conéz,) 


Court bag an inherent power tn issue such 
a notice ox arder where the circumstances 
raqnive it, Bit it does not appear that the 
party himself has a right to ask the Court 
fo iamo auch a notice or make such an 
orda and hava it served throngh Court 

on tha defendant. (Pandrany Row J.) 
RAVGAYVYA NAIDU vs UBB, YA NAIDU. 
71 M.L.J. 286-1936 MW.N, 773= 


44 ML.W. 388= 164 LC. G68=A,LR, 
1936 Mad, 706. 


Or. 21, r, 32(3)—Applicability of the 
rule -property atidched for disobedience of 
injunction—sale of the properly when per- 
masstole, 


Or. 21, r, 32 (31, ©. P. Code applies to 
both olasgas of injunctions, viz. mandatory 
as well as prohibitory, Under r. 32 (1). 
the property of a person who has once dis- 
obsyad n decree for a permanent probibitory 
order may be attached, and the same may 
be sold undar r. 32 (3). after the expiry of 
three manths, and compansation awarded 
to the decree holder out of tha sale pro- 
ceads. [Itis not necessary that there must 
bo a second disobadiance of tha injunction 
after the uttachment, before the property 
wan ba sold. (Sulaiman O. J. & Bennet J.) 

NAWAB SINGH os. MITHU LAL & Ors. 

57 All, 858, 


Or. 21, r. 35(2)--Decres for joint pos- 
session of immovable propcerty—possession 
how may be delivered. 


Where a decree is for joint possession 
of immovable property only, possession can 
be delivered by affixing a copy of the warr- 
aot in some conspicuous place on the 
property and proclaiming it by beat of 
drum or other customary mode, 16 
å.L. J, 33% 19A. L, J. 4^9 referred to, 
(Sulaiman O, J. & Bennet J.) 


Mew, MAHARAJI 48. 
PROSAD. 


1336 A,W.R, 69= 160 1.C. 1073= 1936 
A.L J}. 80=96 ALR. 1936 All, 85, 


BHAGAKAT! 


Or, 21, r 35(2)—Decree for joint 
- possession — such possession Uf can be given 


C. P. Code— (Conid) 


in uny other manner than that provided in 
Or, 21, r. 35(2). 


Joint possession, uudera deor e grant- 
ing joint possession can only be delivered 
in the particular manner prescrihod by the 
legislature in Or, 21, r, 35 (2), It is not 
within the competence of any body to 
attempt to give joint possession in any 
otber manner, and if the patwari or any 
other prson takes is upen himself to deli. 
ver such joint possession in a manner 
contrary to the express language of the 
legislature their action would not have any 
legal effect, 34 P, L. R. 889 relied on. 
(Agha Haidar J.) 


BHAGAT RAM vs. ALI BAKSH. 
PA.LR, 1936 Lab. 749, 


Or. 21 rr. 38 & 57— Decree directing 
property to be considered as under morigage 
—Such property, if must be attached before 
sale can take place. 


Where a decree directed that the prop- 
erty was to be considered to be under mor- 
kenge, and the judgment-debter would not 
be entitled to alienate it, and the preperty 
was later sold in exeontion of the decree 
and it was contended that the anla waa 
invalid inasmuch there had been no attach. 
ment of the property before the sale, Heid, 
that it was not necessary that the property 
should be attached before being bronght to 
sale in execution of the decree, d Barde J.) 


_ MATAB MAL JINDA SHAS vs. DARYA 
RAM GURANDITTA Sukam RAM Karam 
CHAND 


A.LR, 1936 Lah, 573=160 LC, 140 


Or. 21, rr. 42 & 43— Preliminary 
desree for accounts uf attachable in execution 
of another decree. 


A preliminary decree fer accounts ina 
suit for dissolution of partnership and 
accounts ig not attachable in execution of 
another decree, against the plaintiff in the 
accounts sujt. (D, N Mitter & 8. K, 
Ghosh JJ.) 


SAILENDRA K. QOHOWDHURY ps 
HARENDRA K. Roy. 


40 O,Widh 1393, 
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Or, 21, r. 46—Garnishee denying debt 
È objecting to jurisdiction of Court to order 
deposit in Court—subsequent suit by pur- 
chaser against garnishee — garnishee, uf can 
raise objection in such suit, 

Where a garnishee denies the debt and 
objects to the jurisdiction of the Court to 
compel him te deposit the debt, but does 
not ask to have the matter investigated and 
there is no investigation or decision on tha 
point raised by him, and the Court orders 
sale of the debt, the garnishee can raise the 
Mutter in a subsequent suit by the pur- 
chaser. (Vivian Rose J.) 


JAGANNATH vs. JAMANBALDAABH. 
A.LR, 1936 Nag, 218. 


Or 21, r. 46(3)—"“Payment,” meaning 
of—payment contrary io «attachment, if 
effective. 


The payment contemplated in Or, 21, r. 
46 (3) is payment into the attaching Conrt 
so as to bs available for the attaching 
decree-holder and not payment into the 
particular court house even when the pay- 
ment is earmarked for some other purpose. 
Sec, 64, O- P. Code, provides that any pay- 
ment to the judgment-debtor of tha 
attached debt contrary to the attachment 
shall be void as against all claims enforce- 
able ander the attachment, The mere fact 
that a debtor of the attached debt does not 
pay money into the hands of the judgment 
debtor but to gome body else will not make 
it any the less payment covtrary to tha at- 
taohment if payment is made at the ins- 
tance of or for the benefit of the judgment- 
debtor. Where therefore such a debtor 
pays the amount not in the attaching Court, 
but in another Court, not under compulsion 
on behalf of the judgment-debtor, such 
payment is not suificient to discharge him 
from his liability to the attaching oraditor. 
(Varadachartar J.) 
NARAYANASWAMI AYYAR ws. A, MALLU. 
AR, 1936 Mad. 251=71 ML,J, 243= 
. 1614 (LC. 473=8 R.M, 829=43 LW. 
71321936 M,W N. 147. 


Or. 21, 1.53; Or, 23, nr, 10 & Or. 
34,1. 4(¢)—Simple monoy ” decrae-holder 
who -hus attached preliminary mortgage 
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decree obtained by hisjudyment-debior, if 
can apply for preparation of final decree, 

Where the appellant, 2 simple money 
decree bolder attached a preliminary mort- 
gaga decree obtained by his judgment 
debtor, and thea applied for tho prepara» 
tion of a final decree, keid, that the appel- 
lant bad no locus standi to apply for the 
preparation of a final decree. (Bennei d 
Ganganath JJ.) 

RAM KUMAR RAMESHWAR 
Prem SUKH Das. 


1936 A.L.J]. 1154-1936 A,W.R. 986 
All, 857. E 


LAL vs 


Or, 21, r. 57—Dewth of deeree-hoider 
pending decision af objection to execution 
by Judgment-debtor — Application for subs. 
titution by some of representatives of decrec- 
holder— Order consigniny record io record- 
room—effect, 


On the death of a decrea-holder pend- 
ing decision of objections raised by tho 
judgment-debtoy, au application was made 
by certain persons as the heirs and legal 
representatives of tha decaasad decree- 
holder praying that they be allowed to 
carry on the execution proceedings. The 
Court found on evidence adduced by the 
judgment-debtors, and on admission of. the . 
applicants themselves that they were noft 
the only heirs of the deceased decree-holder ' 
and there were other legal representatives 
and thus passed an order consigning the 
record to the record room, 


Held, the order consigning the record to 
the record-room was erroneous, and the 
Court should have goti the application for 
substitution amended by adding tha names 
of the other desree-holders. But the order 
was not in effect an order of dismisswl, of 
the petition of execution, and it could not 
have the effect of ferminating the prior 
attachment. (Tek Chand J.J 

MANGAL SINGH vs. SAGAR. 

ALR, 1936 Lah, 873, 


Or. 31, r. 58—Question as to whether 
a person is representativa of judgment. 
debtor, in objection cage. if comes under 
See. 27, “i as ` i 
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The question whether a person is repre- 
sentative of the judgment debtor 198 ques- 
tion coming within Sec. 47, 0, P. Code, 
and therefore, whether it was incumbent 
upon the objector to bring anh 
action contemplated by Or. 21, r. 68, 0. P, 
Code, is quite beside the point, (Wort 
å. C. J. & Dhavle J.) 


KHARTAR SHAU & ANR. vs. SHYAM LAT 
SINGH & ANA. 


163 1.C, 38= A.R, 1936 Pat, 616. 


. Or.21,r. 58 Objection by judgment- 
debtor that land attached, is held by him 
on behalf of deity if falls under Or. 21, 
r. 58. 


Or. 21, r, 58 applies in all instances in 
wbich thejudgmant-debtor makes the objec- 
tion not in his personal capacity but in a 
yi presentative capacity, thab is, when he 
claims to be holding tho land on behalf of 
somebody else, and not merely toa cass 
“when the objection is imade by a shebait or 
a mutwail or a tru:tee. Where, therefora the 
jedgment-debter on an attachment of eer- 
tain lands of which he was in porsession 
objected to the attachment on tha ground 
that the land was debuttar nd be held it 
by virtus of performfance of certain sacri- 
fices to the temple for service of whieh ths 
land was dedicated, held, that his objection 
fell under Or. 21, r, 58, O. P. Coda and not 
under Sec. 47. The order passed on such 
objection wae therafore not appeable (James 


Barat Co-opERATIVE BANK Lip ve, 
SINGHESWAR Jia, 
AIR 1936 Pat, 256, 


Or. 21. r. 58, & 63-—Suit for decla. 
ration tf can be brought when relief in 
plaint can be chtainad by attachment. 

Whore the reliof in the plaint can ba 
obtairad axpeditiansly and chiefly my way 
of attachment of a property, ib is not proper 
for the Courts to entertain a suit for dela. 
arntion by the plaintiff as to his right in 
the property. (Beaumont C. J.) 

JAMNABAI GUJRATI GULAB CHAND Vs. 
Darrarrayva RAM CHanpra GUJRATI. 


60 Bom, 226=A.LR, 1936 Bom, 160= 
162 I.C 260=38 Bom. LR. 831. 


©, P, Cods~(Coui.) 


Or. 21, r. 58-53 -—Garnishee denying 
existence of a debt order rejecting gar- 
hishee’s objections- suit by decree-holdey 
against garnishee-- court, if con ga into the 
quostion of existence of assets in garnishee’s 
hands, 


When a garnishee merely denies exist- 
enoa of assets sought to be attached in exe- 
cution of a decree, and an order is made 
disallowing that objection that order doea 
not come within the purview of Or. 31, yr, 
58-68, ©. P, Code. 27 Mad, 44, M. L. J. 685, 
and 38 Bom. 631 distinguished, (Burn df 
Menon JJ.) 


ATMA KURU BUTCHAYYA CLETTY 44, 
OHAKRAM KRISHNAMACH ART. . 


59 Mad. 966=70 MLJ, 20=1936 M, 
W.N. 54-43 ML.W. 68=A IR. 1936 
Mad, 152-160 1,C, 534, 


Or. 21, r. 58 & Sec. 11—Creditor 
aiiaching properiy of judgment-debtor in 
execution of his decree—Judgment debtor's 
objection dismissed and order made finai— 
Same property if can be attached and 


sald againin execution of decree held 
against the fudgment-debtor by unother 
creditor. 


Where the share ofa person in certain 
praperty is attached by a ereditor in exe» 
cution of a deeres against him, and on his 
objection to the attachment beingdismissed, 
his share is sold, and the ordgr disimissing 
his appeal becomes final, he has no interest 
left in that property and consequently it 
ja not liable to a subsequent attachment 
and sale as his property in execution of a 
decreas atainst him by another ereditor who 
must he deemed to be his representative, 
1933 A. L,d, 1001 relied on. (Ganja 
nath J.) 


RAMJIWAN vs, INDER BAHADUR SINGH. 


1936 A.L.J 295=163 IC 239=1936 
A.W.R, 447 =ALR 1986 Alt, 722. 


Or, 21, R. 58,& Sch. li - Oèjeckion 
under O, 21, r. 58, if can he referred to 
arbitraiton. * 


Au objection under Or. 21, r. 58, C, P, 
Code. is a proceeding in execution, and the 
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provision of Sch. 2, 0, P, Code, are not 
applicable to it, Accordingly the Court 
has no jurisdiction to refer un objestinn 
under Or. 21, r. 58 to arbitration. (Collister 
Bujpat JJ. 


Sarioo LAL BEHARI LALL vs. RURE- 
DEO PROSAD, 


1936 A.W.R, 251=161 LC, 107= 1938 
ALJ, 142=A,LR. 1936 All. 378, 


Or. 21, rr. 58 & 63 and Limitation 
Ac, Sch. |, Art, 11—Dismissal of claim 
case—sale in execution set aside on satisfac- 
tion ~ subsequent suit for declaration of title 
beyond one year, if barred, 

When an order is made on an application 
under Or. 21, r. 59 dismissing a claim but 
the sale itself baki in execntion proceedings 
is set aside and the attachment ipso-facio 
comes to xo end, a subsequent suit brough’ 
beyond one year by tbe claimant for decla- 
ration of his tiile is net barred under Art, 
11, Sch. I of the Limitation Act and the 
execution proceedings came to an end with- 
in or beyond one year of the date of the 
order in the olain: case. 48, M. L. J. 616, 
Sota to. (Nasem Ali & Henderson 
JI. 


BAMAPADO BANDOPADHAYA vs. RAMA, 
NATH MANDAL 
49 C.W,N,146- 1651.C. 34. 


e 
0, 2i r 89—Mortgagee after 
atta 'hment if can present sale by making 
nea sary daoosit under rule. 
À peraon who has obtained mortgage of 
a property after it has ben atinched, can, 
undar Or, 21, r. 89, C. P. Code, (as amended 
by the Lahore High Court’, come forward 
and by making the necessary payments 
under r. 89, save the property and prevent 
its sale from taking place. (Agha Haidar J.) 
JAMNA DAB vs. JALAL DIN, 
AER, 1936 Lah, 561, 


Or, 21, rr. 60 & 63 -Application for 
removal of attcohment on the ground. that 
property belonys to applicant--Sale deed in 
favour of applicant appearing invalid— 
Court if must go into question of validity 
or otherwise of the deed. 
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Where a person applies under Or, 21, r. 80, 
O. P. Code, for removal of attachment of 
gartain property on the ground that the 
property belongs to biin by virtue of a dead 
of sale executed in his favour by the Judg- 
ment-debtor, but it appears on the facts 
appearing on the face of the sale deed itself 
that the sale is invalid and does not pass 
any title in the property, the Court must, 
in order to decide the application for remo- 
vai of the attachment coma to a decision 
as to the validity of the deed of sale where- 
by the property attached is purported to bs 
conveyed from the judgyment- dabtor to the 
claimant. The failure of the Court to consider 
tha question of validity or other wise of 
the sale deed and its refusal to go into the 
the question of title amounts to a failure to, 
exercise jurisdiction vesiedin it by law. 
within the meaning of Seo, 115, al, (o), CP 
Code. 16 Cal. 521 & 34C W.N, 254 relied 
on; 14 Cal.617 & 29 Cal, 543 distinguished 
{Dunkley J). 

VEDNATA SINGH & ANOTHER vs, U Ba 
DIN, 
14 Rang. 516=164 LC. 608=A,1R. 
1936 Rang, 306, 


Or. 21, r, 64—Claim owe dismissed by 
execuling Court -claimant bringing decla- 
ratory SUTÉ— ONUS of proof. ` 


When an executing court dismisses a- 
claim under Or, 21, r. 61, ©, P. Code, the 
decision is finai as to tha right asserted till 
it is displaced by the result of a evil suit, 

When the claimant brings such a dec- 
laratory suit, he must prove that he haa 
the right which be olaims. (Courtners 
Terrell, C. J. & James J} 


RADHA KISHUN vs KEOLA PROSAD. 
17 P.L,T. 785. 


Or, 21 r. G1—Objection by mortgagee 
to extcution sale dismissed —Remedy of 
the mortgagee. 


Where an objection by a mortgagee in 
possession ta the sale of the mortgaged pro- 
perty in execution of a simple money deci 83 
is dismissed under Or. 21 r, 62, O, P, Code, 
the remedy of the mortgugee is to bring a 
regular suit for the enforcement of his mort- 
gage, and itis not open to him to sue for 
recovery of his mortgage money under Sep. 
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See, 68 (1) 143, T, P. Act. That section bas no 
application to a case whera the disposses- 
sion of the mortgages from the mortgaged 
property ig due to the mortgagee’s own 
default, and no disturbance of possession is 
made by the mortgagor, (Srivastava J ) 


BHARAT Ram vs. BENI DUTE. 


1936 O.W.N. 454=161 IC, 
=A,LR, 1936 Oudh 263. 


821(2) 


Or. 21,r. 63—Joinder of possible 
parties. 

The plaintiff obtained a decree against 
respondents 3 & 4 and in execution of the 
decree attached certain property. Objection 
to the attachment haying been taken by res- 
pondents 1 & 3, the attachment waa 
removed. Plainfifl thereupon filet a 
declaratory suit ander Or, 21, r- 63 against 
the sbjectors, and in that suit joined 
respondents 3 & 4 as defendants. Objection 
waa taken to the joinder on the ground 
that the declaratory suit was based on the 
cause of action of removal of attachment 
and to the proogedings for removal of 
attachment and therefore respondents 
3&4 were not necessary parties, Held, 
that although not necessary parties ‘they 
wora possibla and proper parties to the suit 
and the joinder was therefore valid, (Mya 
Bu 4 Baguley J.) 7 
T.B. N. V. R CHETTAR Firm vs. MA 
Lay & ORS. 

ALR. 1936 Rang, 56=161 I.C 950, 


Or. 21, r. 63—Person getting goods 
released from atiachment by sust under Or, 
24,1. 68 suing for damages for wrongful 
attachment— Facts that must be proved, 

A person whose goods have been sbtae 
ched and who ia a claim suit under Or. 21, r. 
63, C. P. Code, has succeeded in getting a 
declaration that the gooda be released 
from attachment, can maintain a suit for 
damages for wrongful attachment and in order 
to entitla him to the full indemnity for 
the wrongful attachment, he is not bonnd 
to allege and prove that the defendant had 
resisted his objection maliciously or with- 
out proper cause. If the goods bad baen 
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sold under the Court's order, the difference 
in the market value of the goods at the time 
of the attachment and th-ir price when they 
were sold, the selling price having fallen’ 
intermediately, must be addud to the da- 
mages. 17 Cal. 486 followed. (Tekchand € 
Dalip Singh JJ.) f 
JAWAHAR MAL os. PUNJAB MATIONAL 

BANK LLD., SARGODAH, ‘ 
17 Lah. 668=A,LR, 1936 Lah, 524, 


Or, 21, r. 63—Suit by decree-holder 
claiming right to attach property and suit 
by objector claiming release from attach- 
ment—Title to property in dispute, if re- 
quired to be proved in either case. 

Or. 21, r. 68, O. P. Code, lays down: that 
where a claim or an objection is preferred. 
under the preceding rule of Or, 21, the party 
against whom an order is made may insti- 
tute a guit to establish ‘ the right which he 
claims to the property in dispute”: Obvions- 
ly these words do not mean that the plantiff 
has to establish bis ownership of the proper- 
ty in dispute. All that he is required to do 
ig to establish “the right which be elaimg 
to tha property in dispute”, If the 
suit bas been instituted by the deeree- 
holder against whom an order has been 
passed under r.60 releasing the property from 
attachment, the right which be claims under 
the suit is the righ$ to have the property 
attached in execution of the decree against 
the judgment-debtor. If, on the other 
hand, the plaintiff is the objectory who has 
been unsuccessful in the objection proceed: 
ings before the execution Qourt, the right 
which hs claims in the suit is the right to 
have the property in dispute released from 
attachment, it not being the property of the 
judgment-debtor. In either case, if is clear 
that it is mot necessary for the plaintiff 
to establish his own title in the property 
in question, but whathe has to establish 
is, in the first case, the claim to haya if 
realised from a'tachment. 15 Cal. 674 & 3 
O. L. J, 881 followed. Tekchand € Dalip 
Singh J.) i 

JAWAHAR MAL vs. PUNJAB NATIONAL 
Bank LID., SARGODHA, 


17 Lah, 668=A,1,R, 1936 Lah, 524, 
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Or. 21, r. 63— Suit by one creditor to 
establish right to aitach and sell certain 
property by avoiding a fraudulent transfer-- 
Such suit, if must be brought in representa- 
tive capacity— Objection as to form of suit, 
if can be raised for ihe first time in appeal. 


_ Where a suit is brought under Or. 21, r, 
63, O. P. Code by an attaching creditor to 
establish his right to attach and bring to 
fale certain property by avoiding a transfer 
of the property on the ground that ib bas 
been made with intent to defeat or delay the 
creditors of the transferor, the suit must be 
bronghé in the form of a representative suit. 
And if'it is nat so brought but is brought by 
one creditor in hia individual capacity, the 
Cours may direst the plantitf to take proper 
ateps to put matters righb. When, how- 
ever, 1.0 objection hag bean taken as to the 
form of the suit in the trial court but the 
objection is raised for the first time in the 
appellate Court, the objection cannot be 
allowed. (Mya Bu & Baguley JJ.) 


ASGHAR ALI vs, O, V. R. M. FIRM. 


14 Rang, S12 AJ,R, 1936 Rang, 117 = 
161 I.C- 887, . 


Or. 21 r. 63—Sale deed by judgment 
debtor in favour of plaintiff held votdable— 
Whether plaintiff cun plead that decres-hol- 
der not entitled to sell property by reason 
of bar contained in Or. 84, r. 14. 


In suit for sale on a mortgage, tha 
mortgagee guade a statement relinquishing 
the mortgage seourity and prayed for a 
simple money decree which was acoord- 
ingly passed in his favour. In exeontion 
of this decree he attuched the mortgaged 
property. An objection under Or. 21, r. 14, 
O P. Code, was filed by the plaintiff alleging 
that the property sought to be attachrd 
had been gold to him. On his objection 
being dismissed, ha brought a suit under 
Or. 21, r. 68, ©, P. Code for a declaration 
that the defendant waa vot entitled to put 
up the property to sale, Held, that the 
decreas which the defendant obtained was in 
satisfaction of a claim arising under tha 
the. mortgage and his mere declaration that 
he gave up the mortgage seourity, unsuppor- 
ted sincé it was of no consideration might 
not be capable of enforcement and could not 
be regarded as an extinguishment of the 


C.P. Code—(Contd,) 


mortgage rights, Accordingly, the power 
contained in Or. 84, r, 14,0, P, Code, was 
applicable, Held, further, that on the 
finding that the sale deed in favour of the 
plaintiff was lable to be avoided, the plain- 
tiff had no locus standi to ask fora deola- 
tion that defendant was not entitled to put 
up the property to sale by reason of the 
provision of Or. 84, r. 14, ©. P. Code. 
(Harris & Bajpai JJ.) 


SHAUKAT ALI vs, SHEO GHULAM 


1936 A,L:J, 692=1936 A.W.R. 510= 
165 LC, i24=A..R. 1936 All. 663, 


Or, 21, r. 65—Court if can offer 
property to person offering a higher amount 
after the property is knocked down. 


Wher the officar of the Court or such 
other person as the Court may appoint to 
conduct a sale as provided in Or. 21, r. 65 
O P, Code, knocks down the property to 
the highest bidder. such person must be 
deemed to have been declared tobe tha 
purehaser of such property, The sale is 
complete when the property ia knooked 
down to the highest bidder. And the Oourt 
pannot refuse to declare the highest bidder 
to ba the purchaser and cannot offer the 
Property to a person who may he prepard 
to offer a higher price than ihe amount at 
which tha property has been knooked down 
131 I. C. 227 & 29N, L.R. 52 followed. 
(Addison & Abdul Raschid JJ.) : 


HOJHNAK RAM vs. PUNJAB NATIONAL 
BANK LTD, 


AIR, 1936 Lah, 555° 


Or. 21, r: 7l—Decree-holder auction- 
purchaser failing to deposit purchase money 
—Rwal decree-holders, if may apply for 
realising deficiency of price on resale from 
the defaulting decree-holder, 

The term “dacréee-holder” in the ex- 
pression “at the instanse of either the 
deorge-holder” in Or 91, 7.71.0 P. Code, 
is intended to mean the deoree-holder who 
brought the property to sale, and not all 
tha decrea-holdera entitled to share rate- 
ably under Sec. 73, O.P. Cade, Bo, where 
a deoree-holder anction-purenaser fails to 
deposit the purchase money and the pro- 
perty is resold, itis not open to a rival 
decree-holder under Or. 21, r. 71, C. P. 
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Code, to apply for the realisation of the 
defieianey in price resulting from the resale 
from the defaulting decyee-holder. (King 
0O. J. & Nanavutty JJ.) 


MOHAMMAD SALAMATULLAH vs. MURLI- 
DHAR. 


1936 O W.N. 5S9=A.LR, 1936 Oudh, 
277= 163 LC, 175(2), 


Or. 21, rr. 72(2) & 84(2)—Appiica- 
tion of the Provisions of the Rules. 


Or. 21, r. 84(2), O. P. Code, must be 
construed in such a way as to the sonais- 
tent with r. 79(2) and r. 85, proviso of the 
same Order. (Venkata Subba Rao J.) 


= À M. A. MURUGAPPA CHETTIAR vs. 
8. M, RAMASWAMI CHBTTIAR, 
i 69 Mad, 342, 


Or, 21, r. 83(3}—Esecution transfer- 
red to Oollector— Subsequent application to 
Court for permission to transfer under t. 
83, if maintainable. 

Or. 21, r. 83, 0. P. Code does not apply 
to the case of. a sale in enforcement ofa 
mortgages desree. An application to the 
Court for permission to transfer under Or, 
21, r. 83, O. P. Code, subsequent to an order 
transierring execution proceedings to the 
Collestor is irregular and entirely mis- 
conceived and cannot affect the validity of 
the order of transfer to the Collector. 
(Srivastava & Nanavutty JJ). 


-BHOLANATH vs, MAHRANI KUSR, 


1936 O.W.N, 489=1936 O.L.R, 242= 
ALR, 1036 Oudh 280= 162 I.C. 362. 


Or. 21, r, 89—House mortgaged sold 
in avecution of a decree--morigage, if can 
apply to set aside sale. 

Whare the property sold in execution of a 
deores is & house, and the house is mortgaged 
themortgagee certainly has an interest in the 
house and is entitled to make an applica- 
tion to have the sale set aside under Or. 21, 
r. 89, C. P. Code, {King & Nanavutiy JJ.) 

NARAIN Das & ANR. vs. BULAGUI, 


1936 O,W N. 482159 I.C, 1044(2}= 
ALR, 1936 Oudh 128, ; 
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Or. 21. r. 89—Hxecution sale—Oir- 
cumstances showing applicani’s readiness 
to deposit sum—Application, if may be 
entertained, 

Where an application under Or. 21, r, 
89, ©. P. Code, for setting aside a gale is 
made and the ciroumstances of the case 
show that the applicant is ready to deposit 
the sum required, the Court can’ entertain 
the application always provided that the 
applicant baa an interest by virtue of title. 
The application and the deposit must 
however both be made within 80 days. 
(Wort, J.) 

NASIRUDDIN vs. HAKIM MOHAMMAD 


TAHIR. 
A.LR, 1936 Pat. 119=161 1.C, 26, 


Or. 21, r. 89 & Sec. 115—Sale in 
execution of a decree set asid: on deposit of 
money— Order setting aside sale affirmed by 
appellate Court— Money actually deposited 
by third party to whom house was agreed 
to ba sold—Ovrder of the appellate court, if 
open to revision, 

A certain property was sold in exeot- 
tion of a decree, but the sale was set asida by 
the executing court under Or. 21, r, 89, O.P. 
Code on a deposit of money for payment to 
the decres-holder and the auction pare 
chaser. Subsequently the order setting 
aside the sale was confirmed in appeal. 
Tha suction-purchaser thereupon applied 
to the High Court for revision of the said 
order on that the ground the angount depo- 
sited in the Court was not by the judgment 


debtor bat by a third party with 
whom the judgment debtor had 
entered inta an = agreement for 
sale. Held, that the lower court had 


juriediation to decide whether or not the 
third party to whom the judgment-debtor 
had agreed to sell the property was entitled 
te made an application under Or. 21, r, 89, 
aud the Court could not be said to have 
acted in the exercise of its jurisidiotion 
illegally or with material irregularity. 
(Nanavuity J.) l 
1938 O.W.N 344=161 LC,’ 424. 
SANKAR PERSHAD vs, MOHAMMAD TAQI 


Or. 21, r. 99—Commencement of sale 
after the appointed hours and afier the 
intending bidders had departed —Efert a. 
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In a sale proclamation it was stated 
that the sale would commence at 10 o'clock 
but the officer who was to conduct the sale 
reached the spot in a leisurely fashion at 
12 o'clock, with the result, that the intend- 
ing hiddera had departed after waiting. 
Held, that: under the circumstances there 
Was no proper compatition in bidding, and 
the gus was not properly and regularly 
conducted and ought to be set aside. 
{Agha Haidar J.) 

DATA RAM vs. PUNJAB NATIONAL 


BANK Lip. 
38 P,L,R, 515, 


.- Or. 21, r, 9O— Holding of sale on day 
subsequent to that date for which tt was 
advertised, if legal, 


The holding of a sale on a day subse- 
quent to the date for whioh it was advertis- 
ed,on the ground of want of time, there 
bang several other sales fixed for that date, 
is not illegal. (Saunders J.) 


NAND KISHORE SINGH vs. NAGENDRA 
BALA DEEL 
l 17 P\L.T, 712. 


Or, 21 r. 90—Decree-holder applying 
for rateable distribution — Subsequent appli- 
cation Jor. setting aside sale— Failure to 
establish that application for rateable dis- 
tribution was made before receipt of assets 
by Courf—Application for setting aside sale, 
4f maintaifable. ; 

‘Where a daoree-holder who has made 
an application under- Seo. 73, C. P, Code 
for rateable distribution of assets makes an 
application under Or, 21.r. 90 for setting 
aside the sale, he must establish that he had 
made the application for rateable distribu- 
tion before the receipt of the assets 
by the Court. If he fails to establish this 
point, his application under Or. 21, r, 90, 
@. P. Code cannot be maintained. (Tham 
4 Rachhpat dingh JI). 

| BEHARI LAL vs, ALI NABI & ORS. 
4998. A.W,R, 489=1936 A.L.J, 559= 
AJR 1936 All. 626= 162 1,C, 349, 


= Ov. 214. 90— Application to hava sala 
set inite bir person whose interests are affected 


O. P. Code—(Contd,) 


-Person obtaining order of attachment before 
Judgment, subsequently obtaining decree-right 
to apply when attachment defective, 


A person who has obtained an order of 
attachment before judgment is entitled 
under Or. 21, r. 90, C. P, Code, to apply to 
bava a sale in execution of another decree 
set aside, if he has obtained a decree before 
the date of the sale even though the attach- 
ment made in pursuance of the order for 
attachment waa defective. (R.O. Mitter J.) 


GOBINDA Prosap DALAL ys. RRIN- 
DABON CHANDRA NASIPURI. 


40 C.W.N. 1338=63 C.L. J. 560, 


Or. 21. r. 9O—Two properties sold in 
Court auction under same deoree—sale if 
can be set aside in respect of one Of the pro- 
perties due to grossly inadequate price fetched. 


In execution of a decree two properties 
were sold in Court auction. The judgment- 
debtor sought to set aside the sale of one 
of the properties on the ground of 
inadequacy of price fetchad due to cartain 
irregularity in the publication of the sale 
notices. It was contended that the sale 
could not be set aside only in part. Held, 
that Or. 21, r, 90, C. P, Code is very clear 
and expressive and under the provisions of 
that rule the sala could be set aside only 
in respect of tha property which fetehed 
inadequate price ; it could not be setaside in 
respect of the property of which the price 
realised was not inadequate. 

KARUMOORI NARASINGMURTHI 95. 
OPFICIAL RECEIVER. 


59 Mad. 438=A1R, 1936 Med. 1215 
43 M.L,W. 32= 160 LC, 645. 


‘Or. 24 r. 90 & 91—Sale of immo.. 
vable property in which JFudgment-dedtor 
has no interest at date of sale— Efect of— 
Rights of the decree-holder parchasing the 
property. 

. À gale of immovable property in whioh 
the judgment-debtor has no interest at the 
date of the sale is nota nullity in the sense-, 
of being beyond the jurisdiction of the exe- 
cuting court or void as between the judg- 
thent-debtor and tha. deorse-holder or auo 
tion purchaser, A decree-helder “who pur- 
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eħàsea the property at the sale cannot suo- 
cessfully maintain an application for the 
revival of the execution proceedings on tho 
ground that the sule has not in fact satisfied 
hid deoree to the extent of the sale price 
unless be has the sale set aside by applying 
under Or, 21. r, 91, C. P. Code. (Couriney 
Terrel, C. J. Dhavie & Agarwalla JJ.) 


SURENDRA KUMAR SINHA vs. SRI- 
CHAND MAHATI. 


15 Pat. 3087 AIR, 1936 Pat, 972160 
1049= 516 Pat. LT 908, 


Or. 21 rr. 90 &92—Application to 
set aside sale dismissed and sale confirmed 
— auction purchaser not made party within 
time—appeal ij liable to be dismissed, 

An application to set aside a sale in 
éxdontion of a decrea under Or. 21, r. 90, 
0. P, Code having been refused and the sale 
confirmed, an appeal was taken against the 
order but the anetion purchaser was not 
impleaded as respondent. When he was 
sought to ba impleaded the time for filing 
the appeal had expired. Heid, that ander 
Or. 21, r. 92,0. P. Cade ihe auction pur- 
chaser was a necessary party and the failure 
toimplead him within time rendered the 
appeal liable to bè dismissed. (Young C.J. 
& Monroe J.) 


RAM DAL vs. KEDAR MATH. 
ALR, 1936 Lah, 478=163 1,C. 698, 


Or. 21 r, 90 Or. 43, r. 1 (j)—Ezecu- 


“ tion sale —order setting aside sale for failure’ 


to make deposit and for aceepting tnproper 
bid-- second appeal if lies, 


An order hy’ Sha eppellate Court 


setting aside an auction sale in exeontion' 


of a deeras for iailure to deposit 25 per cont 


of tha purchase money in the first instanca’ 


and the balance later, and for accepting an 
impraper bid comes within the purview of 
Or, 21, r. 90, C. P. Code. A second appeal 
from such an order is barred by Or, 43, R. 
1 ij) of the Code, (Din Mohammeé J.) 
Mst, MEHR Bano vs, SHER MOHAMMED. 
38 P.L.R. 839=A.LR. 1936 Lah. 969= 
163 10.765. | . 
Or 21 r, 90 & Or. 43 r, 1 (j)— Order 
rapectinig - judgment debtors application 


2ga 


C. P, Code—(Confd,) 


under Or, 21 r, 90—Second appeal, if lies 
from order dismissing application. 


No second appeal lies from an ordet 
rejecting an application by the judgment 
debtor under Or, 21, r. 90 ©. P. Code, for 
setting aside a sale, even where the purcha: 
ser is the dearea-holder himself, (Suiatman 
C. J. & Bennet J.) Patt ses 


DEBI CHARAN LAL vs. KHUSAL RAT 
Ravan Lab. | 


. 1936 A.W.R, 869=1936 ALJ, 959m 
165 LC, 654=A.LR, 1936 All. 763, | 


Or, 21 r, 92—Judgment-debtor de 
clared insolvent, if can appeal from an order 
confirming sale of his property, 


A judgment-debtor who has been adjudi» 
cated an insolyent is not competent to 
prefer an appeal from an order confirming 
the sale of his property in exeoution of a 
decree, (Bhide J.) 


MUNI LALL & ORS vs, 
BANK LTD., HOSHIARPUR. 


38 PLR. 108=162 LC, 2992ALR, 
1936 Lah. 386,. . aes 


BARIDOAB 


Or. 21 rr. 91 & 92— Sale in execution 
of decree—warranty of title if any--righis 
of the the auciton purchaser, e 


Aba Court sale in execution of a deorea 
there is no warranty of title of any kind 
given to the auction-purchaser by anybody 
so there can be no equity in favour of the 
auction purchaser to olaim a refund of- his 
purchase money when it is found that the 
judgment-debtor had no title end conse 
quently the auction purchaser is deprived 
of the property. Rule 91 of Or. 2I, of the 
Code gives the auction purchaser a special 
remedy in such cases, but if no application 
is made within 30 days and the sale is tone 
firmed, then by r. 92 (8), a civil suit to 
challenge the order of confirmation is abso« 
lntely barred. (Sulaiman O. J, € Ganga- 
nath J.) è 


MANGAT. BRN vs, MATHURA PROSAD. 
‘BT AŅ,690, 
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0, 21 r, 92—0rder confirming sale, 
if root of atction-purchaser's title or title 
perfected on expiry of 80 days fram sale 
without any applicalion questioning same 
being filed. 

After the expiry of 30 days from an 
execution sale during which no application 
questioning tha same is filed, the title of 
the auctiou-purchaser becomes unimpeach- 
able. The Court in such a case is bound 
to éonfirm the sale, the sale certificate being 
only a formal document of title, and there 
is no special period within which an order 
for confirmation mugt be applied for. (Sir 
Shadilal,) 

JAGANNATH RAO GARU vs, MOHIPANI 
SURYA RAO. ` 

40 C.W.N, 1130=A.LR, 1936 P.C, 204. 


Or. 21, r, 92 & Or. 43 r.l (j)—Se- 
cond appeal, if lies from an order refusing 
to set aside sale, 


No second appeal lies from an order 
passed by an appellate Court upholding an 
order passed by an executing Court, refusing 
to seb aside a tale. (King O. Jp, € Zia-Ul- 
Hasan’ J.) 

Mst. BHooNA vs. BADRI PROSAD, 

1936 O.W.N. 137= 160 LC, 468= A,LR. 
1936 Oudh 172, 


Or, 21 r. 93— Property purchased at 
auction sale—subseguent suit by third 
party claiming share in the property dec- 
reed—auction purchaser, if can claim re- 
fund of purchase money from decree-holder, 


Where property is purchased at an auo- 
tion gale and after the confirmation of the 
sale, a third party brings a suit for posses- 
sion claiming share in the property in 
question and obtains a deoree for posses- 
sion, the auction-purchaser cannot claim a 
refund of the money paid at the auction 
sale from the deoree-bolder. It is only the 
right and title of the judgment debtor which 
passes to the auction-purchaser and the 
auction purchaser takes that right and 
title subject to any claims which may 
subsequently be made by third parties, 
(Bennet J.) 

MUST IDIN vs, LAGBMI NARAIN & ANR, 

.... 4996 AWAR, 99221936 ALJ, 1196, 
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Or. 21. rr. 95 & 96—Delivery of 
possesston—tenant in oceupation—right of 
the landiord. ; 


Where aa application is made for actual 
vacant possession under Or, 21. r. 95, 0, P. 
Oode, and the result of all the objections 
raised is that the qutstanding dispute that 
remains in the right of the tenants, the 
result ig that the delivery so far ag the 
landlord’s right is concerned is effected and 
what ia not completed is the right to actual 
possession asserted by the tenant. (Rames- 
am € Cornish JJ.) 


VENKATA KRISHNAYYA & ORS ys, 
YVHNEATANARAYANA & ORS, 
AIR. 1936 Mad, 733 


Or. 21, rr. 97 & 100—Hnguiry under 
the section, tf can be started, when no comp- 
faint made by a deoree-holder to the delivery 
of possession. 


When no tomplaint about resistance or 
obstruction ta psssession has been made by 
a decree-halder, it is not.open to the exe- 
outing Court fo start an enquiry under Or. 
21, r. 97, ©. P. Code at the instance of 
prospective resisters. (Subhedar A. J. 0.) 


JAGANNATH v3. FASIUDDIN. 
31 N.L.R. 480, 


Or. 21, r. 103—Title of plaintif - 
afirmed in a suit— Defendant relying on a 
mortgage by a third person while in wrong- 
ful possession of the property— Plaintif, if 
entitled to succeed. 


Tha plaintiff brought a suit for posses- 
sion under Or. 21, r. 103, 0. P. Coda, The 
defendant resisted the suit on the allegation 
that tha property had been mortgazed to 
him by a third person ana the plaintiff bad 
no right to the same. Ib appeared that 
the third person réferred to by the defen- 
dant had bean in wrongful possession of the 
property when he had mortgaged the same 
to the dgfandant. In a previous suit ba- 
tween the plaintiff and the third person, the 
plaintiff bad obtained a decree wherein his 
title to the property had been affirmed. 
Heid, thet the plaintiff's claim having been 
‘founded upon title and the dafendant baying 
failed to prove his adversa and proptietory 
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possession for a period of more than 12 
yairs, the plaintitf was entitled to a deores 
for possession. 39 Mad. 617 relied on ; 16 
Lah, 442 distinguished, (Agha Haidar J.) 
:. ISHAR Dasg vs, GANPAT RAI, 

ALR. 1936 Lah, 530, 


.. Or. 21. r. 107 (as amended by the 
Dudh Chief Court)—Right of appeal 
from an order passd under the rule, 

Or. 24, r, 112, O, P. Code allows an appeal 
from an order passed m proceedings under 
Or. 21. r, 107, C. P. Code, as amended by 
the Oudh Chief Court, but no right of 
second appeal is allowed under the Onde, 
(King C. J. € Nanavutty J.) 

LAcHMAN PRAsaD vs, MUHAMMED 
YUNUS. l 
1891 C, 42=1936 O.W N, 114=ALR. 
1936 Oudh 167, 


Or. 22. r. 2.— Transfer of joint Property 
by one of Ave brothers—sutt for Possession 
against transferee by ali the bro thers-— 
Death of one of the brothers during Penden- 
cy of suit—Sutt to what extent abates, 


The rule of joint ownership aad survi- 
yorship as understood by the Benares 
Schoo! of Hindu Law does not apply to Jat 
agriculturist. They enjoy the family pro- 
perty as tenants in common. Where 
therefore one of five Jat brothers trans- 
ferred the joint property and the other 
brothers sued for reéovery of possession, 
and during the pendency of the mit ona 
of the fiya brothers died but hie legal re- 
presentativa was not bronght on record 
held, that the suit abated only as regards 
tha share of the deceased brothar and did 
not abate asa whole. (Agha Haidar J.) 

KEHR SINGH & ORS. vs. CHANDA SINGH 
& ORS. 
. ALR, 1936 Lah, 578=164 LC. 971, 


Or, 22, rr. 2, 3 & 4—Swi if 
abates on the death of a plaintif or defendant 
where the whole interest of the deceased ts 
represented by surviving plaintiffs or de- 
+ fendants. 

_ Where on the death of a plaintiff or 
defendant, the whole jnterest of the 


C. P, Code—(Contd,) 


decgased is represented by surviving plain- 
tifs or defendants, the provision applicable 
is Or. 22, r. 2, O. P. Code, and not Or. 22, 
rr, 8 & 4 of the Code. There is no ques- 
tion of abatement in such ẹ abẹ, 
(Macpherson & Khaja Mohammad Noor 
Jd.) 


BANERU MAHTO & ORS. vs. BROJU 
MAHTO & ORS. A 


15 Pat, 326= 165 LC, GIZSA.NR. 1936 
Pat. §84=17 P.L,T, 584, 


Or. 22, r. 3—Scope and extent of the 
rule, 


Or. 29, r. 3, O, P. Code deals with 
substitution after the death of a party, and 
has no application to a case in which & 
party comes in, notas legal representative 
of a deceased party, but as an assignee 
from him. (Khaja Mohammad Noor € 
Saunders, JJ.) 


GOBORDON MUKHERJEE vs, SALIGRAM 
MARWARI & ORS 


18 Pai. 82=17 P.L.T, 732159 LC, 828, 
=A.LR. Pat, 123. 


Or. 22, r. 3—Death of some of the 
plaintiffs after preliminary decree for 
ascertainment of mesne-profits passed— 
substitution not made in time- suit, if 
abates, 

Where, after a preliminary gecree ina 
suit bas been passed and ag order mada 
directing the ascertainment of mesne 
profits, some of the: plaintiffs die, the suit 
doas not abate by reason of tha non-substi- 
tution of the legal representatives of the 
deceased plaintiff within the time limited 
by law, 57 Cal, 285, £ 51 Mad, 701 relied 


on ; 62 All, 910 dissented from. (Guha & 
Bartley JJ.) 
PRIYABALA DASSI vs, SARAJUBALA 


CHOWDHURANI 
AIR. 1986 Ca), 540. 


Or. 22,13, 4,8 & 12—Rules re 
garding abatement if applicable to appeals 
against ordem made in execution proceed- 
ings. 

_ An appeal against an order made in 
execution procesdings cannot he held to 
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bea mere continuation of the execution 
proceedings, but are entirely separate proc- 
eadings, to which the rules of abatement 
in Or. 22, C. P. Coñe are applicable. Such 
an appeal, therefore, abates in toto on the 
death of a respondent, where the deceased 
respondent's interest is not divisible from 
the rest and the right to ene does not 
survive against the surviving respondent’s 
alone, and the legal representatives of the 
deceased are not brought on the record 
within time. (Addison & Abdul Rashid 
JJ.) 
CHEDA LAL ps, AIJAZ HUSSAIN. 


38 P.LR. 946=164 I,C, 6052 ALR, 
1936 Lab, 1022, 


.  Or.22,rr.3 & 4 and Or. 41—Suit 
for partition— Death of respondent— Legal 
representatives not brought in—Appeal if 
abaies. 

When a respondent in an appeal dies 
and it is impossible to proceed with the 
appeal in the absence of the legal represen- 
tatives of the deceased respondents who 
are however not brought on the record, the 
appeal abates as a whole. This principle 
is applicable also to suits for partition and 
in such suits if the appeal has abated 
against one of the respondents and it is 
not possible to proceed witb the appeal 
against the other respondents only, the 
entire appeal abates. (King C. J. € Zia- 
Ul- Hassait, J.) 

MAHAMMAD FARUCK vs. AZIZUL Hasan 
11 Luck, 5, 


Or, 22, rr. 3 & 9— Sole appellant dying 
leaving minor son — Court on being informed 
of the fact by an Advocate ordering substs. 
tution and appointing a guardian for the 
minor -propriety of the order. 

During the pendency ofan appeal, the 
sole apellant died, and the fact of his death 
and of his leaving foehind two minor sons 
having been brought to the notice of the 
Court, by the Advocate of the deceased 
Appellant, the Court passed an order subs- 
tituting them in place of éhe deceased, 
and appointing the. Deputy Registrar 
ag their guardian, At the -time of the 
pearing of the appeal objection having 
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been taken to the substitution, keld, that 
in the absence of an application under Or, 
22, r. 3 (1) of the C. P. Code, by the legal 
representatives of the deceased sole appell- 
ant, it was not open to the Court to subs. 
titute them and direct that the appeal 
be proceeded with in their name. Tha 
interests of the minor could however be 
protected by an applicntion in dus time 
under Or, 22, r. 9 (2), O. P. Code for sett. 
Ing aside the abatement. (Macpherson & 
Fazl Ali JJ.) 


x HARIPADA GOPTA vs, LAL MARTO & 
RB. 
17 P.L.T. 129=161 LC, 592=A.LR. 
1936 Pat, 268. 


Or. 22, rr, 3 & 10— Diference between 
the two rules. 

There ia a difference between role 3 and 
rule 10 of Or. 22 of the C, P, Code, In case 
of death of a party to a suit, the Oqurt on 
& proper application is bound to substitute 
the legal representative of the deceased party 
under x. 8 while r. 10 refera to cases of ns- 
sigament, creation or devolution of an in- 
terest during the pendency ofa suit other 
than on death, etc. In this ease the Courts 
have a discretion to give leave for the suit 
to be continued by cr againat a person to or 
upon whom such interest hes come or 
developed. (Kkawja Mohammed Noor & 
Saunders. JJ.) 

GOBORDHAN MUKHERJEE vs. 
GRAM MARWARI & Ons, 


15 Pat. 82=17 PL.T, 73=189 I.C. 
828= A.l R, 1936 Pat. 123, 


SALI- 


Or. 22, rr. 4 & 9—Abatement of suit 
— Right of tha irial Court to set aside abate 
ment or condone delay—Appellate Court 
when can inierfere, 


A Court after declaring thet a suit has 
abated under r, 4 of Or, 22, O. P. Code, does 
not become functus officio but retains tha 
right of setting aside the abatement if it 
is moved by an application under Or, 22, r. 
9, Sub-rule J ofr. 9 farther empower. the 
Court te condone the delay under Sec, 5 of 
the Limitation Act, The diseretion of the 
Court under this rule, if exercised, in favour 
of the party in default, is open to scrutiny 


and inferferenoe by theappellate Court only 
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if the diseration bas baan azeroisad in a per- 
verse Or Unjadicions manner and where this 
is not the ease, the order once made, cannot 
ba declared to ba illegal merely because 
application to bring the legal representatives 
on bha racord was submitted beyond time, 
(Addison £ Din Mahammad, JJ.) 


ABDUL GHAFFUR vs, MOHAMMAD 
HARUN. 
AAR, 1935 Lah. 712=38 P.LR, 194= 
180 1,C, 785. 


Or. 22, rr. 4 & | 1— Legal representa- 
tives of deceased defendant or respondent 
brought on record —death of one of them— 
suit or appeal, if abates as a whole. 


Where on tha death of a partyin a 
sujt or appeal, the right persons are 
bronght on the record as his legal re- 
presantatives, bnt one of them dies the 
effect is that the suit or appeal abatas so 
far ag he is concerned, but tho estate conti- 
nues to ba sufficiently represented for the 
purpoves of that litigation by the remnain- 
ing legal representative or reptesentatives, 
98 I. C. 612 approved; 51 All, 267. 50 Bom. 
802 & 49 Bom. 113 distinguished. (Beasly 
C. J. € Stedari J,) 


MUTHURAMAN CHETTIAK vs. ADAI 
KAPPA, CHETTY, 
59 Mai 6850-1936 M.W.N. 125=43 


. M.L.W. 500= 162 1.C. 214= ALR. 1936 
Mad. 336, 


Or. 22, cr. 4 & 11— Suit on basis of 
handnote —pendente-life interest not granted 
—appeal for recovery of such interest— One 
of the respondents dying — Legal represenia- 
tive not brought on record—~Appeal, if 
abates as a whole. 


So far as n suit is concerned, it ie trae 
that whera the liability of the defendants is 
joint and several it is open to tho plaintiff, 
on the death of one of them, to proceed 
against tha remaining defendants alone. 
Different considerations however arise in an 
appeal that there may be cases in which n 
suit might not have abated but an appeal 
will abate, The test to be applied is 
whether in the evant of the appeal being 
allowed aa ngainst fhe remaining respondents 
thora would not he sontradictory decrees 
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ia the same litigation with respect to the 
same snbject matter. (Khawja Mohammad 
Noor & Varma, JJ.) 


APURBA KRISHNA MITRA vs, RAM 


' BAHADUR, 


A.J.R. 1936 Pat, 191 =161 I.C. 862. 


Or. 22, rr. 4 & 11— Appeal from a 
decree allowing claim but refusing to grant 
pendente lite interest—One of the respon- 
dents dying—Thegal representatives not 
brought on record — Appent, if abates as 0 
whole. 


A suit on a pronote was decreed by ‘the 
trial court; but, interest pendente-lite not 
having been granted the plaintiff appealed 
for recavery of such interest, During ths 
pondenoy of the appeal one of the respond- 
enta died and his legal representative waa 
nat brought on tha record within tba pree- 
crihad period, Held, that the appeal abated 
as a whole, because, if the appeal was 
allowed, there wonld ba two inconsistent 
deerees on the basis of the same pronote. 
Whils against soms of the defendants it will 
he a decree for principal and interest only 
up to the date of the suit and not for 
interest pendente-lite against the others, 
there may be another decree for the amount 
as wall as for interest pendente-lite. 
(Khawja Mohammad Noor £ Varma dJ.) 


APURBA KRISHNA MITRA vs. RAM 
BAHADUR. 


. 
A.LR, 1936 Pat. 191 5161 1,C. 862. 


Or, 22, rr. 4 & 11— Susi to obtain 
a declaration in respect of a building— 
Death of one of the decree-holders --Legal 
representattye not brought on record— 
Appeal, sf abates. 


A certain property was attached in exe- 
cution of twa decrees held by two decree- 
holders. The jadgment-debtor filed certain 
objections to the attachment and being un- 
succeasful instituted a suit under Or. 21, r. 
63, ©. P. Code to obtain a declaration in 
respect of the property. Tho suit baying 
been dismissed the jndgment debtor appealed 
citing both the decree-holders as respondents. 
Dnring the pendency of the sppeal one of 
the decree-holders died, and bis legal repre- 
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sentatives were not brought on the record 
for more than 3 months, Held, that the 
appeal abated but only partially, Separate 
attachments of the property in suit were se- 
parately obtained by the two decree-holders 
whose interests were therefore clearly sepa- 
rate and divisible. Therefore the fact that 
one of the dearee-holders had now dropped 
ant of the appeal did not take away the 
right of the appellant to chatlenge the decree 
as against the other decrea-holders. {Jatlal 
& Sale JJ) 


DEWAN CUAND vs, PUNJAB & KASHMIR 
Bank LID, RAWALPINDI. 
38 P.L,R. 269. 


Or. 22,r. 4, & Or. 23. r, 1—Non- 
substitution within limitation of some 
known legal representatives of deceased 
defendent in efectment suit order passed 
thereafter permitting withdrawal of suit 
with liberty to bring fresh one, if valid— 
Such order, if may be questioned in second 
suti against all representatives. 

When on the death of the defendant in 
a suit for possession, some of his legal re- 
presentatives whose existence is known to 
the plaintiff are not brought on the record 
in time through others are, tha suit abates 
and an order made thereafter permitting the 
plaintiff to withdraw the suit with liberty 
to bring a fresh awit is without jurisdiction. 
The valigity of such an order can be ques- 
tioned in ae ssecond suit brought on tha 
strength there of against all the legal repre- 
sentatives and such suit is not mainten- 
able, (R, C. aftttra J.) 


RAMESH CITANDRA 
Dup Menar Bin, 


MAJUMDAR v3. 


40 C,WIN, 1019, 
? 
£ 


Or. 22, r. 5—Order passed under the 
rule, tf operates as resjudicain. 


Or, 22, r. 5, C. P, Codo, provides n sum- 
mary precedure for appointing n parson to 
be a legal representative of the decensad 
party for the purpose of prosecuting the 
suit, and the order appointing the legal re» 
presentative doed nob operate as a final 
determination of the representative charnac- 
ter of the parson appointed, that is to say, 


C, P. Codc—= Contd.) 


it, doas not opernte as resjudicata, 28 All, 
109 followed; 48 All, 492 not followed. 
Harris é Rachhpal Singh JJ.) 


Antu Rar & Ors. vs, RAM KINKAR 
Ray & Ayr’ 


1936 A.L.J. 622=A,LR. 1936 All, 412 
=1936 A.W.R, 597 = 163 L.C, 283, 


Or. 22, r. G—Local inspection by 
Court during interval of last date of hear- 
ing and date of judgment — Suit, if can he 
regarded to have conlcuded on last date of 
hearing. a 


After the last date of hearing of a suit 
and before judgment was pronounced, tha 
Court made a local inspection of the sita 
in suit and made a reference to it in its 
judgment. Held, that the hearing of the 
suit could not be said to have concluded 
on that date of hearing within the menning 
of Or, 22, r. 6, ©, P. Code. (Agha? Haidar 
J.) 


KEHR SINGH vs, CHANDA SINGH, 
AIR. 1936 Lah. 578-164 |,C. 971, 


Or, 22, r. 92, r. 10 (1)-—Death of 
appellant—widow continuing appeal on be- 
half of minor son - death of widow—guards- 
an not appointed —procedure. 


Where on the death of the appellant 
during the pandency of an appeal, his widow 
and minor gon under har guardianship wore 
substituted, and subsquently the widow also, 
died, and no steps were taken to carry on 
the litigation, eld, that it was the duty of 
the respondent to take steps in the matter, 
failing which, further proceadings were to 
be stayed till tha minor attained majori y 
and elected whether he would proceed 
with the appeal or not. (Das È Adami, JJ.) 


Ramat Das vs. MAHAMAYA Pr sip 
SING, 
17 P.L.T. 86, 


Qr, 22 r. 10—Derolution of interest 
pending suit—appiication for substitution 
by the successor in interest of the original 
plaintiff—right of original plaintif to 
continue suit, if substitution not allowed. 

Or, 22, r. 10, 3. P, Coda, no doubt gives 
a discretion to the Court to allow or refuse 
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an application for substitution, by the party 
on whom the interest of the plaintiff who 
instituted the litigation has devolved. But 
this diseration should be reasonably exer- 
cised and leave should not be withheld 
without adequate reason. Whare however, 
leave has not bean granted, the plaintiff who 
instituted the litigation may prosecute it to 
its conclusion and in such casa, the litiga- 
tion will continua in his nama for the bene- 
fit of his suecessor-tn-interast. (Agarwala 
€ Rowland JJ.) 


Jori LAL SHA & Ors. vs. SHEODHAYAN 
Prosan Sia 4 Ors. 


17 P.L.T. 564=15 Pat. 607=163 1C. 
908=A.1R 1936 Pat, 220, 


Or. 22, r. 10 —Object and scope of the 
rule, 


It iə claar from the language used in 
Or. 23, r. 10,0. P. Code that this provi- 
Alon ig merely an enabling one, and no 
penalty can be infleted undr the rule for 
failure ta substitute the parson upon wham 
the interest of the plaintiff or a defendant 
devolves while a suit is pending. The rule 
merely provides that should tha interest 
of the plaintiff devolve upon another person 
by assignment or otherwise while the litiga- 
tion is still pending, such other person may 
obtain the permission of the Court to oon- 
tinue the litigation as if he wera the plain- 
tif in the suit (Fuzt Ali £ Luby JJ.) 


HARIHAR Gir vs. KARU LAL. 


15 Pat. 64=17 P.L.T. 83. 


Or. 22, r, 10—Legal representative 
of deceased party transferring his interest 
to other man—such person, if may be per- 
mitted to continue swit. 


Or. 22, r. 10, C. P. Code does not apply 
to a case in whioh the legal representative 
of a deceased party not already on tho 
record, instead of going forward and him- 
self taking responsiblity of the suit, trans- 
fers his interest to another man. Such 
person cannot be permitted to continue 
the suit. R. 10 applies only to cases in 
which thers has been assignment by a party 
who is already on the record. 87 I. C. 102 


C. P. Code— (Contd, } 


followed; 4 P. DR, 1 distinguished. (Khaw- 
ja Makammed Noor 4 Saunders, JJ.) 


GOBORDHAN MUKHERJER vs. SALI» 
GRAM MARWARI. 


15 Pat. 82-17 P.L.T, 73= 159 1.C, 825 
=A.LR, 1936 Pat. 123. . 


Or. 22, r. 10— Assignment pucloute litt 
Deed of relinquishment, if constitutes as- 
signment, creation or devolution within, 10 


Where an assignment onder a sale deed 
is made during the pendency of a suit and 
subsquently the assignee executes a deed of 
relinguishment in favour of another person, 
declaring the latter aq the real purchaser 
under the original sale deed and relinquishing 
his rights, if any, to the latter, the deed of 
relinquishment does not continue any 
assignment, creation or devolution of an 
interest within the meaning of Or, 22, r, 
10 C, P. Code. ‘Srivastava & Nanaouty, 
JJ. 

KEOLAPATI vs, AMAR KRISANA NARAIN 
SINGH. 


1936 O.W.N, 183=1601C. 
ALR. 1936 Ondh 224, 


Or. 22 r. 10—Assignment pendente- 
lite —assignee impleaded in sutis—Applica- 
tion by another person for the substitution 
of the assignee in appeal, if lieg 

Where an assignment ondeg a sale deed 
hag been made during the pendency of asnit 
in the trial court, and the assignee ia added 
as co-plaintiff in the suit, an application 
based on the original sala dead by another 
person for substitution of hia vame in place 
of the assignee as co-appallant in appeal is 
not maintanabla under Or. 23, r. 10, C. P. 
Code. (Srivastava € Nanavutty, JJ.) 

KEQLAPATI vs. AMAR KRISHNA NARAIN 
SINGH. 


1936 O.W.N. 183=160 1C, 
A.LR, 1936 Oudh 224. 


801= 


Or, 22, r.. 10— Application for leave 
to he brought on record by a transferee of 
rights—Couri, if can refuse leave on the 
ground of delay and laches. 
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By the use of tha word 'may' in Or, 22, 
r. 10(1) C. P. Code, full diseretion is given 
to the Court to allow an application to be 
brought on the record made by 2 party to 
whom tha rights of the plaintiff have been 
transferred. Such discretion must be judi- 
cially exercised. Where the applicant has 
heen guilty of undue delav and laches, the 
Court can réfuse to exercise his discretion 
in favour of the applicant. (Beasely C.J. 
4 Gentle J.) 


RAGHUNATH Dass HARANCBAND v8. 
PURUSHAOTTAM DAS. 
71 MLJ. 307=164 J.C. 845=1836 


M.W.N. 771-44 M.LW. 2632 ALE, 
1936 Mad. 714, 


Or 23, e, 1—Lenveto withdraw, at 
what stage may be granted, 


The High Court may, on appeal from 
& remand order, give permission to the 
plaintiff te withdraw his suit with liberty 
to bring a fresh one, (Addison A. C. J. 
& Din Mohammed J.) 
MOHAMMAD MURID vs. MOHAMMAD 
PUTA RAHAMMATULLAH. 
38 P.L.R. 319, 


Or. 23, r. 1—Plaintiff withdrawing 
suit ion pronote—suit dismissed—no per- 
mission to bring fresh suil granted— sub. 
sequent. guit on another pronote for same 


` consideratiqn as original note and in res- 


pect of same subject matter —ruit, if barred. 


Where's suit on a pronote is withdrawn 
hy the plaintiff without permission to bring 
a fresh suit, and is therenpon dismissed, n 
subgeqnent suit on another ptonote execu. 
ted for the same consideration and in 
respect of tha same subject matter as the 
original one ia not maintenable, (Srivastava 
é Nanavutty J.) 


IQBAL BAHADUR NIGAM & ORS. vs. 
Dooraa PROSAD NIGAM. 


11 Luck. 360, 


Or, 23, r. 3—Comprompise when can be 
said to be lawful. 

Tt is not permissible to a Court to 
record a compromise where one of the 


©. P. Code—(Contd,} 


interested parties has not consented to it, 
A compromise cannot be said ‘to be lawful 


unlesa all the parties interested bnye 
accepted the same. (Bhide J.) 
CHANDRA RAM vs. HARICHAND. 
' 38 PLR, 283, 


Or. 23, r. 3~Compromise— Recording 
of compromise, if may be postponed, 

A Oourt to whom a petition of compromise 
is presented shanld not delay passing an 
order for recording the compromise 
Under Or, 23, r. 3, O. P. Code, the Court 


.is required to pass an order directing the 


compromise to be recorded, and this should 
be done at onca, The Court haa also to 
to pass a decrea in secordance with the 
compromise so far as it relates to the snit, 
and the passing of the decres may, if neca- 
santy, be postponed till hearing of the sunit, 
if thera is a question na to how the ivterests 
of other parties la the snit who have not 
entered into the compromise would ba 
affected by it ; but this is no reason for da- 
ferving the actul recording of tha agreement 
or compromise. (Mohammed Noor € Raw- 
land JJ.) 


THARUR PROSAD SINGH vs, 
HAR PEARY KUBA. 


15 Pat. 456= AIR, 1936 Pat, 401= 
143 675. é 


BARUI 


Or, 23, r. 3— Cempremise—Conrt, if 
can refuse to record compromise on the 
ground that ike compromise was 
viodable. 


A compromise cannot be attacked in 
proceedings under Or, 238 ©. P, Code by 
allegations that it is a voidable compromise 
brought about by fraud, undue inflnence 
or duress, Provided the compromise is 
lawful, that is to say, not contrary to law, 
the Court is obliged to record it unless 
there are special circumstances arising 
through one of the parties being under a 
disability, The mere fact that it may be 
yoidable ia no reason fora Court refu-ing 
to record it and though it is true that tbe 
Court hasa duty to go into any question 
of fact an which the parties may not be 
agread it hag no duty to go behind a 
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compromise upon which the parties have 
agreed. (Wadsworth J.) 
NAMBURL SURAPARAJU vs. 
VENKATARATHNAM, 
70 MLJ. 471243 ML,W, 386= 1936 


M WN, 199=A,LR, 1936 Mad. 347 
1611,C 728, 


NULU 


Ore 23,r,3& O. 42,1 r. (n)- 
Award by private arbstrator without con- 
sent of Court—Court passing an order that 
there is no adjushneni—order, if appeal- 
able, £ 


Where the Court after deciding the 
issue as to the validity of the award made 
bya private arbibrbor remirks that there 
is no adjastment of claim in the suit out 
of Court an alleged, it amounts to an order 
refusing to record an adjustment under Or, 
23 r. 3,C P. Code, and the order is appeal- 
abla under Or. 43, 1. 1 {n) of the Code, 
(Pollock, A CO, I) 

TATYARAO vs SHRIKRISHNA LuxMi- 
NARAIN. 


38 N.L.R. (Supp.) 72=180 LC. 202= 
AIR. 1936 Nag. 8 


Or. 25 r 1—Diserelim under the 


rule, if unqualified. 


The discretion indicated by the word 
‘may'in Or. 25, v. I.C. P. Code is an un- 
fattared nnd wnqualified diseretion. 
(Cunliffe, J.) 

CALICO PRINTERS ASSOCIATION LTD. 
vs. JEEVANRAM GANGARAM & Co. 

63 Cal. 897=40 C.W N. 511=164 IC, 


Or. 25, r, 113)—One of several plain- 
tif's a woman—Security for costs, if can 
be demanded. 

Or. 95, r.1(3) O.P. Cafe, haa no 
Application to a suit where only one of 
several plaintiffs isa woman, and therefore 
no security for’ costa oan be demanded in 
such a caso, (Panckridge J.) 


VICTOR DAY vs. NISSIM ASRON J UDAH. 
63 Cal 809, 


C. P Code— (Contd ) 


Or. 26, r, 10— Commissioner appointed 
to determine location of plot by reference to 
lease and settlement map-- Evidence of pos» . 
session recorded by him, if admissible as 
evidence in suit. 


When a Commissioner is appointed for 
ascertaining whether the suit land ia within 
plaintiff's lease and for relaying the settle- 
ment map in order to determine under 
what plot it falls, evidence of possession 
recorded hy him ig admissible as evidence 
in the suit, (Jack J.) 

TARAKNATH BANERJEE vs. KARUNA- 
MOY MUKHERJEE, 


40 C,W,N. 582. 


Or. 26, r. 10 —Commissioner for 
local investigation whose work found in- 
accurate if disentitled to fees in the absence 
of negligence, incompetence or dishonesty. 


Where a pleader commissioner had to 
relay a large number of days of an old 
chitta from inadeqnate materials and the 
Court found that the relaying was not quite 
accurate, but thera was no finding of in- 
competence or carelessness or negligence or 
improper motive, held, that the commis- 
sioner’s fees could not be rightly disallowed, 
(R. C. Milter J.) ; 


DEBENDRA KUMAR SEN vs. SUBAL 
CH. CHOWDHURY & ORS, 
40 @W.N, 928. 


Or 26, r.15— Facts to be considered tn 
awarding costs of commission, 


In order to determine what amount a 
party applying for commission should be 
directed to pay under Or. 26, r. 15, O. P. 


-Code, the Court has to take into considera- 


tion not onty the labour expended by the 
Commisrioner but also the return which 
the applicant has got for his money ; the 
Court has also to consider whether the 
werk has done efficiently and with due 
diligence in accordance with the directions 
of the Court. (Nasim Ali € Edgley J.) 


NADIA Basi DEB CHowpHRY vs, 
SUDHA BAKUL DEY & ORS. 


40 C.W.N. 1216=63 C.L.J, 563, 
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Or. 30, r. 1 — Sui? in frm name by one 
partner, other partner: refusing to sue, whe- 
ther maintainable—Such other partners 
whether necessary parties—Right of such 
pariners to ask indemnity against costs 
From the suing partners. 


One partner of a firm ean bring » suit 
in the firm name under 30, r, 1 of the Q. P. 
Code, even when the other partners refuse 
to sue. To suob a suit, the objecting part- 
ners are not necessary parties. Such part- 
ners as refuse to sue sre entitled to ask for 
indemnity against eosts from the suing 
partners, (M. O. Ghose € R. C. Mittra JJ.) 

BHADRESWAR (GAL SUPPLY Co. vs, 
SATISH CHANDRA NANDY & Co, 


40 C.W.N. 24=A,LR. 1938 Cal 353= 
163 LC 390, 


Or. 30, r. 1 —Plaintif describing him- 
self as firm, M. L. R G. through B. D. 
proprietor of th: said Arm—Plaint signed 
by B. L.—Plaintif, if can be deemed to be 
suing in Arm's name. 


The plaintiff in a snit deceribed himself 
an the firm M L. R. G. situated in town 
B etc, through B. L. proprietor of the said 
firm. Tho plaint was signed by B, L Held, 
that the- plaintiff was suing not in the 
firm's name, but in his own nama snd “the 
mere fact of the firm nama being mention- 
ad, in no way affected tha matter. What 
is contemplated in Or. 30, r. i. C, P, Code, 
is that two @& more persons under n firm 
may sue without mentioning the names of 
the individuas, (Wort 4 Rowland JJ.) 


MOHAN LaL RAMGOPAL FIRM vs. 
UD Y RAM SHEWARAM & Ora, 


ALR 1936 Pat. 1402161 LC, 614, 


Or. 30, r. 9—Swit by firm against 
partner, tf maintenable 


It is true that the ©. P. Cade, does not 
profess to lay down substantive law, but 
Or. 30, r. 9, of the Code implies that a suit 
by a firm against one of its partners or 
hetween firms having common  partnera 
is maintainable in certain cwcumstances. To 
anfeguard the interest of the defendant 
who may urge that after sattiement of the 
entire account of tha partnership, some 


Cc, P, Code—(Contd.) 


balances may ba found to be‘due to him, Or. 
80, r. 9 provides that execution will not be 
taken without the leave of the Court 
and the Court may order all accounts to be 
taken and give such direotions as it conai- 
ders just. (Bhide J.) 

CHAUDRI FAZAL DIN, GULAM QADIR, 
AHMED BAKSH & Co, vs GHULAM RASUL, 


38 P.L.R, 857=A.LR, 1936 Lah, 648 
, 164 [.C. 832. 


Or. 32, r. 3--Duiy of Court to appoint 
guardian-ad-litem of minor defendent on 
oppostla party. 

It ia the duty of tha Court ander Or, 32, 
r. 3, C. P. Code, to appoint a guardian-ad- 
litem of a minor opposite party or defendant. 
(R. C. Milter J.) 


MUKTI DEVI vy, MANORAMA DEVI. 


40 C.W.N. 1211=63 C.L.J, 566=A,LR. 
1936 Cal, 490. 


Qr. 32, r. 3— Appointment of guardians- 
ad-litem of minors irregular Guardians 
not putting forward substantial defence 
open to minors— Decree passed in suit, if 
can bind the minora. 


Certain persons who had bean appointed 
guardians-nd-litem of minors iu s snit failed 
to put forward while representing the minors 
a substantial defanca which was availnble 
to the minors and ought to have been raised 
on their bahali. Held, that {be decree pass- 
ed ia the suit was not binding an tbe minors 
although the guardians-ad litem might have 
substantially represented the minors in that 
suit. Under tha circumstances, a suit by 
tha minors for adeclaration that the decree 
was not binding on them, was maintainable. 
32 O. W. N, G65 & 8 Pat, 558 followed, 
(Dunkley J,) 


MARY ALVERAZ vs. 


Socir'ry. 
ALR. 1936 Rang. 237=1683 LC. 499. 


Or. 32. rr. 3 &4— Mortgage suit again- 
st two parsons ands their minor children — 
Appointment of joint guardians for the 
minors—Interest of guardians aayerse to 
those of minors—Appoiniment. if valid, 

Thera is nothing in the Criminal Proce- 
dure Code permitting the appointment of 


RATANAP ON 
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inint guardians-ad-litem. Therefore, where 
in a suit against 2 persons and their minor 
children, the Court without issuing any 
notica to the minors or other persons who 
might be fitted to act as guardians of the 
minors, and withont taking any steps bo 
comply with the provisions of Or. 39, rr, 3 
& 4, passed nn order appointing the two 
persons as guardians-ad-litem jointly for the 
game minors, and ib appeared that the inter- 
ests of the guardians-ad litem so appointed 
were adverse to those of tha ininors, held, 
that the appointment of the guardinns-ad 
-litem was detective." (Dunkley J.) 


MARY ALVERAZ vs. RAYANAPON 
Society. 
AJR, 1936 Rang. 237 = 183 I.C, 499. 


Or. 32, r. 7—Guardian of minor if can 
record satisfaction of @ decree, without con- 
sent of winor. 


Whether or not, r. 7. of Or, 33, is appli- 
cabis in its tarma toagreements in exccution 
procsedings.the principle embodied in that 
rnla is eartainly applicable, Accordingly, 
after a decree has been passed in favour of s 
minor it is nob open to his guardian or next 
friend to record satisfaction of the decree or 
enter into an agreemnt on his behalf with- 
aut taking tha permission of the Covrt. 
(Varma ê Rowland JJ.) 


LAL BABU vi, RANG BAHADUR SINGH, 


17 P,L.T 747=A, |. R, 1836 Pat, 506 
= 165 1,C. 857, 


Or. 32, r. 7—Compromise by guardian 
without sanction of Court —validity. 


Where n anit on behalf of a minor haa 
been referred to arbitration and in the course 
of the arbitration procesdings a compromis3 
was arrived at and agread to by the guardian 
on behalf of the minor and an award was 
passed in the tarms of the compromise, keld, 
that the award could not be subsequently 
assignal on the ground that at the time the 
compromise wis approved by the arbitrators, 
it had not received the sanction of the Court 
(Madhavin Nair J.) 

SUBRAMANIA PILLAI os 
MAL PILLAL 


BIRVAPERD- 


59 M.d, 1:9, 


C. P, Code—(Conzd-) 


Or- 32, r. 7— Compromise by guardian 
adlitem without sanction of the Court, if 
binding on the minor. 


A compromise arrived at by a guardian 
adlitam and next friend without obtaining 
lenya of the Court as directed by the pro- 
visions of Ox, 32, r. 7, C. P. Coda, is not 
only voidabla but is void altogether na 
Against the minor and consequenily the 
decree passed thereon is alea void. 2 Lah, 
164 dissented from. (Rachhpal Singh J.) 


MAHTAB SINGH d ORS, vs. DURGA 
NARAIN SINGH & ANA, 


1936 AWR. 1017=A.LR. 1936 All, 
$11=1936 A L.J. 1306, 


Or. 32, r. 7—Compromise made on be- 
half of a mtnor-~ Court tf can refuse to— 
sanction it on the ground of iis being in- 
Jurious to the interest of the minor. 


Tha jurisdiction of Equity Courts over 
the interests of minor has always been 
considered parental and of very solemn 
obligation, and a judge bas to exercise that 
jurisdiction with care and due discretion, 
No contract or consent order smounting to 
an apparent surrender or variation of an 
infant's rights ought to be sanctioned or 
listened to for one moment by any Court 
without requiring some material calculated 
to satisfy its mind, and without beirg satis- 
fied ag far as it can be, on materials which 
are necessarily imperfect that the proposed 
arrangement ia bonafide inte@ded for the 
benefit of the infant. (Nanavutiy € Zia- 
Ul- Hasan, JJ.) 


HanpEa BAKSH SINGH vs. BHARATH 
SINGH, 


11 Luck, 30. 


Or. 32. r. 2— Next friend of minor ag, 
reeing to relinguish claim on special oath 
by opposite party—Interests of next friend 
and of minor tdeniical--sanction of Court, 
af necessary. 


If the next friend of n minor expresses 
hia willingness to relinquish the claim of 
the minor if dhe opposite party takes a 
certain oath, it is oniy a special method of 
proof adopted by the uext friend and is not 
at all in the nature of a compromise, If tbe 
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interests of the next friend are indentical 
with the minor, then it is not necessary to 
obtain the sanction of the Court under Or, 
32, r. 7, C. P, Code, for adopting special 
oath as a form of proof. 4) All. 142 followed 
(Agha Haidur J.) 


SULTAN MAHAMED vs. MBHEA KHAN, 


ALR. 1832 Lah. 2355162 I.C. 921= 
38 P.L.R. 629. 


Or. 32, v.7 (1)—Guardian of minor 
agreeing to reference to arbitration without 
pana sanction of Court—Agreement, tf 
valid. 


Tha word “agreement” in Or, 32, r 7(1) 
©. P. Code doesnot reter to an agreement 
for refarenca to arbitration, Accordingly, it 
is not necessary for the guardian of a minor 
party to obtain the express leave of the 
Court before agresing to a reference to 
atbilration being made by the Court. 
(Allsop È Ganganath JJ.) 


HANUMAN SINGH vs, RAM LAKHAN 
SINGH & Ons, 


1936A.W.R, 150=1936 A, L.J]. 53= 
A.LR. 1936 AIL 740=160 I C. 868, 


Or. 32 r, 15—Satt by a person on 
behalf of lunatic when competent. 


In order that a suit by a lunatic can ba 
instituted in his name by his next friend, 
the lunatie must ba a parson who has been 
adjudicated áo be of unsound mind or n 
person wha though not su adjudged is fonnd 
by the Court on enquiry, by reason of un- 
soundness of mind or mental infirmity to be 
ineapabla of protecting his interest when 
suing. Unless one of those condition is 
fulfilled a suit by a person posing himself aa 
tha next friend of the lunatic and on his 
behalf, is not competent, (Mya Bu JJ) 

MAUNG Kya YAN & ANR., vs, MAUNG 
THA D, 

ALR, 1936 Rang, 121161 I.C, 665. 


Or. 32 r. 15 — Cross appeals -- lunatic ap- 
pellant in one case and respondent in the 
other no body acting as hig nert friend or 
guardian — decree in appeal, sf a nullity. 

Where twa cross appeals are filed and 
the appellant in one case step the same 


€. P., Codo- ‘Contd,) 


person as respondent in the other, is a 
Innatic, but nobody acts as his next friend 
or guardian, the decrees passed in appeal 
ara not nullity, and if the decrees are in 
favour of the lunatic and he has in no way 
been prejudicad by the irregularity, the 
decreas cannot be avoided at the instance 
of the other party. (Sulaiman O. J. & 
Bojpai J.) 

KASHAI LAL vs, THOMAS SKINNERYA. 


1936 A,W.R, 832=1936 AL. 964= 
ALR 1986 All, 856. 


Or. 33 r, 1 © Suit for purtition—plaintif 
unable to pay additional court-fee required 
by Court—Concession under the order, if can 
be granted, 


There being considerabla divergence nf 
judicial opinion as to the eourt-fee payablo 
in raspact of partition suits, where ofter a 
suit has bean filed the Court considers an 
additional fee necessary, hut the plaintiff is 
not possessed of means to pay the additional 
fee, thera is nothing inconsistent with the 
seheme of tha Code in giving the plaintiffs 
the henefit of the provisions of O, 33, 2 
Cul, 130, 8 Bom. 615 € 57 M. L. 5.677 
followed; 36 C. W. N. 567 doubted. 
(Varadachariar, J,) 


NEELI KANDI vs, KUN HAYISSA, 


44 M.LW 340=ALR. 1836 Mad. 158 
=161 IC. 3539-1936 M.W.N. 137. 


Or. 33, r. 1— Application for leave to sue 
in forma pauper is, in a snit for which court 
Jee provided — court, if entitled to enquire 
inta assets of the applicant. 

An application for sueing in forma 
pauperis was mada in a suit for whieh n 
court fea of Rs. 125 was payable. The 
Sabordinata Judge dismissed the appiica- 
tion holding that the applicant could afford 
to pay the court fees and her assets were 
worth more than Rs. 100. Held, that 
asa court fee bad been prescribed by law 
for the plaint in thea suit, the Subordinate 
Judge had no jurisdiction to enquire into the 
assets of applicant, All that he was entitled 
to do was to enquire whether the applicant 
had eufficient means to enable him to pay 
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tha fees prescribad by law. 

Nanaputty JJ.) 
BABIKA KHATUN ts ANWARUL HASSAN. 
1936 O.W.N. 237, 


Or. 33, r, 1,4 & 7(3)— Application to 
continus in form a pauperis suit commenced 
in ordinary form, if maintennbie—-such 
application, if can be entertained when 
made after expiry of period Amel for pay- 
ment of deficit court fees. 

An application to continuetn forma pan- 
peris a suit commenced in the ordinury form 
is maintenable. When such an application 
is made within onè of. bbe periods allowed 
for the payment of deficit court-fees or even 
beyond if, but before the plaint is rejected, 
it is nob obligatory upon the Court bo reject 
the application, but the Court may eutertain 
it and shape its preceedings accordingly. 
The mandatory provision of Or. 7, r, 11, C. 
P Cade, being intended for cases where no 
other gomplications intervene, the Court 
has inherent power to depart from the 
normal procedure in such cases. (Makherji 
S. K. Ghosh JJ. 


Hafız MOHAMMAD FATEH NASIB vs, 
SARADINDU MURHERJI, 
40 C.W N. 747-162 LC. 689- A.LR, 
Ca'. 22 
Or. 33 r. 3 (as amended by Rangoon 
High .Court)— Application for leave to sue 
in forma pauperis ~Date on which petition 


(Srivastava & 


` rertfed not stated—Court, if can allow am- 


endment for putting in date. 


Under Or. 33, r, 3, C, P. Coda, the Court 
hag jurisdiction to allow an amendment of n 
petition fnr leave to sue in forma-panperts 
in order that it should be made to conform 
to the rules preseribed under the Code, 
Where, therefore, a petition for leave to sue 
in forma pauperis did not state the date on 
which the verification was signed but was 
otherwise in form, held, that the Court had 
jurisdiction to allow the petition to ba am- 
anded by putting in the date upon which 
the petition was varified. 7 Rang. 359 Ex- 
plained and not followed. (Page C J. € 
Ba UJ) 


M. H. MASHIAH vs. 
Sow LTD. 
14 Rang. 311=A,LR, 1936 Rang, 279 
=63 LC, 812, 


BALTHAZAR & 


20 


C. P. Code—(C onid.) 


Or. 33, r, 3—Application presented on 
behalf of the applicant by her husband— 
Power of attorney held by husband—-Eze- 
cution disputed —Application, if liable to 
be rejected on the ground of defective 
presentation 


Where an application for permission tô 
ana ag a panper was presented on behalf of 
the applicant by her husband who had in 
his possession at the time a special Power of 
Attorney alluged to have bean executed by 
the applicint, and the exeontion is disputed; 
held, that in these circumstances, the Court 
was not justifiad in rejecting the application 
on the ground of defestive presentation, and 
tha proper course for the Court was to re- 
quire proof of the execntion of the Power o 
Attorney. (Allsop if Ganganath JJ.) 

Ram KAILAS KUNWARI vs. 
BARAN & ORS, 


1936 A.L,J,684=A.LR. 19¢6 Ail. 475 
163 1C, 754-1936 A.W.R, 497, 


Tswa ki 


Or. 33, r. 5— “Cause of action,” mean- 
ing of. 

Cause of action means every fact which 
it would ba necassary for the plaintilf to 
prove, if traversed, in order to suppor’ his 
right to tha judgment of the Court. ( Mosely 
& Ba UJI) 

MA Paw vs. Tasuburt. 

ALR, 1936 Rang, 388= 164 LC, 556, 
e 


Or. 33, r. 5—Order rejecting leave to 
sue in "forma panperis’—Court, if must 
grant time for payment of court-fee. 

When an application to sue in forma 
pat-peris is rejected, the Court should grant 
a reasonable time to the applicant to pay 
tha requisite amount of court-fee. (Agha 
Haidar J.) 


DHARAM DAS vs. PARBATI 
538 PLR. 79, 


Or. 33, r. 5— Plaintif whose applica- 
tion to sue in forma pauperis is rejected, 
entitled lo time for paying couri- fee. 

When an abplication to sua in forma pati- 
peris is rejected, the plaintiff is entitled to 
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get reasonnblatima for paying bhe requisite 
amount of court-fee, 38 P L, R. 79 followed, 
(Jai Lal J.) 


SULTAN SINGH vs. KANSHI RAM, 
38 P.L.R, 429, 


Or. 33, r. 5—Deeree against person of 
unsound mind Fact not brought to notice 
of the Court during the hearing of the 
appeal—Decree, tf can be challenged as 
being a nullity. 


Where during the pendency of an appeal 
one of the respondents becama insane, but 
the fact was not brought to the notice of 
the Court and the appeal was heard on the 
merits and decres granted in favour of tha 
appellant, held that the decree could not ba 
challenged at theinstanca of the insane res- 
pondent merely on proof of his insanity, 
bub fraud or prejudice to him reqnired to 
be proved. (Jalali J.) 


RAM CHAND vs. WASANDA RAM. 
38 P.L.% 32)=161 IC. 987. 


Or. 33. r, 5(a)— Application for permi- 
sion to sue as a pauper—Formal defects 
in the applicatton —A pplication, if liable to 
be dismissed. 

Where an application for lesve to sue 
aga pauper contains formal defects and 
defeative verification. and is rejected on 
this ground, fhe Court ought to give 
the appifbant an opportunity to amend the 
application #n such a way as to remove the 
defests, and ought not to reject it sumari- 
ly, (Allsop € Ganganath JJ.) 

RAM KaluasH KUNWARI vs. 
BARAN, 


1996 A.L.J, 654-163 IC, 754= 1936 
A,W.R. 497=A.IR, 1936 Ail. 475. 


ISwARI 


Or. 33, re.5. 6 & 7F—Application 
for pauperizm —Court, ef can go into merits 
of plrintif’s case. 


Thera ig nothing in the ruler of the C. 
P, Code which entitles a Judge hearing an 
application for leaye ta swa in forma 
pauperis, to go "into the, merita of the 
plaintiffs oasa What is meant by tha 
expression “where his allegations did not 
show a causa of action” is, that the Court 


©, P. Code—{Con'd,) 


should consider, if the allegations contained 
in the application, if betieyed, show A 


cause of action. 3 Pat. 275 relied on 
(Wort J.) 

BALBHADRA MISSIR vs. NARVADA 
PROSAD, 


AIR, 1936 Pat, 2=160 LC, 351, 


Or, 33, r. 9(c})—Plaintif suing as a 
pauper, if can be dispaupered for havinu 
mortgaged the property during the pendency 
of the suit, 


The effect of Or, 33. r. 9 (e) C. P. Code, 
ia that a person cannot sue as a pauper, if 
at the time of the suit some other person 
has under an agreement an interest in the 
subjact matter. Therefore the execution 
of a mortgage, by a plaintiff given leave to 
Bue in forma pauperis. of the properties nif- 
ected by the suit, isa good ground for dis- 
paupering the plaintiff, (Mfockett ¥.) 


YENGURI VEURARAGHAVA RAO vs, 
VENKATANARASINHA RAJA GARU & ORS. 


59 Mad. 901= 71. M.LJ3. 355.=43 
MLW 31=1936 MWN 785=A,1R. 
1936 Mad. 662=1641,C, 831, 


Or. 34, r. 1—Judgment-oreditor mho 
has a receiver appointed in execution. 
whether a necessary party in mortgage suti 
against judgment-debtor. . 


A judgment-oreditar who has obtnined 
an order for the appointment of a receiver 
of certain properties of the judgment- 
debtor in exeoution bas no such interest in 
these properties as to make him a 
necessary party under Or. 34, r. 1, C. P. 
Code in a mortgage suit involving the same 
properties. The Court has no power to add 
auch a person asa party to the mortgaga 
suit, (Panckridge J.) 

SIMBHURAM BERIWALA vs. GULZARI- 
LAOL THAKUR 

40, C.W.N. 974,- 164. 1C, 10)0 


Or. 34, r. 3(b)— Money decree obtained 
by mortgagee in respect of money spent by 
him in payment of land revenue — mortgagee 
whether competent to sell the mortgaged 
property in execution of such decree. 
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A mortgages paid reysuue and land taxes 
in respect of the mortgaged property, and 
then instituted a suit for the recovery of 
the amount so spent by him. He obtained 
a decreas and in execution thereof sought to 
sall tha mortgaged property. Held, that 
Or, 34, r. (b) was no bar to the mortgagee 
bringing the mortgaged property to kala in 
execitian of the deerea obtained by him, 
(Mackney J. 


A, MURRAY vs. M. B, M. Firm. 
A.LR. 1936 Rang, 472161 LC. 626, 


Or. 34, r. 4— Subsequent mortgagee, 
if can apply fer final decree or sale on 
satisfying prior morigag:. 

A aubsequent mortgagee by satisfying 
tha prior morigage can obtain the right to 
apply for a final decree. Pura, 7, Form 1X 
App. O of ©. P. Cade, gives the parties the 
right t@ app'y to the Court from time to 
time as they may have occasion, and when 
applications are made, the Court should 
excreise n prapsr aiseration and must 
interpret para, 7 as atthorising it to pass 
suitable ordeva ao ag to safeguard the right 
of the subsequent mortgagee to obtain a 
final decres or to sell the 
(King C. J. € Nanavutty, J.) 


NANDA LAG MANUCHA vs. JODHI A 
BANK LTD., FAIZABAD. 


1936 O.W.N. 139. 160 J.C. 185,= 
A.LR. 1936 Oudb, 183, 


Or. 34, r. 5—Provisions of Or, 34, 7, 5 
as amended by Act XXI of 1929, if appli- 
cableta pending cases, 


It is well settled that the law of pro- 
cedure governs all pending oases from tho 
timo ib com:a into force unless there is 
anything in the Amending Act to the 
contrary. The provisions of Or. 34, r. 4, 
©. P. Code as amended by Act XXI of 
1929 are therefore applietble to nll cases 
pending at the date of the nmendinent, 
{Addison € Abdul Rashid JJ.) 


SURAT BHAN vs. ALLAHABAD BANK, 
DELHI. 


38 PLR. ° 59= 1641,0.52=A,LR, 1936 
Lah, 562, 


property, — 


C. P. Code—(Contd.) 


Or. 34, r. 5—Anchon-purchaser if a 
necessary party in droceedings under the 
rule, 


In proceeding under Or. 34, r. 5, O, P. 
Coda, whether in the original Court or in 
appeal, the suction-purchaser is nob & 
neesssary party, (Addison & Abdul 
Rashid JJ.) 

SURAJ BHAN ws, 
DELHI. 


38 P L.R. 259=164 1,C. 53 A\LR, 1936 
Lah. 562, 


ALLAHABAD BANK, 


Or. 34, r. 5~Right of auction-pur- 
chaser to property not included im mortgage 
decree but fraudulently inserted in sale 
certificate. 


It is clear from the provision of Or. 

r,8 0. P, Coda that the property vehi 
can be sold in execution of a mortgage 
decrea ia tha mortgaged property only and 
no other property, Therefore a person who 
buys a property in execution of a mortgage 
decrea which was nob included in the mort- 
gage suit or decree but was fraudulently 
inserted in the sale certificate, can get no 
mora property than that which wan really 
included in the mortgaga decrees, 27 Bom 
334, 10 Mad. 241,41 M, L J. 961 followed. 
(Dunkley J.) 


S. R M, M. GC. T.M. Fee os. Ko Po 
SIN 
ALR, 1936 Rang, 127=162 LC. 383. 


Or. 34, r, 5— Preliminary decree in 
mortgage suit passed in terms of compro- 
mise — final decree tf can be refused on the 
ground that no final decree was required. 


Where in a mortgage suit a preliminary 
dəcras for salo ia passed in terms of s 
campromisa between tha parties, and the 
decree contemplates and provides for ths 
passing of a final decree, it is not open to 
tba Court to refuse to pass a final decree on 
the ground that the deorea being based on 
a compromise, no final decree was required. 
49 All 297 distinguished ; 12381 A. L, J 58 
relied on, (Srivastava € Nanavutty JF.) 


BAIJMOHAN NARAIN KAUL ts. 
MUJIB FATIMA. 


1936 O.W.N. 59 = 160. IC. 174 AIR, 
1938, Oudh 173, 


Mst. 
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Or, 34, r. 5 & Sec. 
under the rule, if appealable. 


The decision of an executing Court on 
an application under Or. 34, r. 5, C. P. Code 
falls within the purview of Seo, 47 of the 
Code, and is therefore appealable. (Addi- 
son & Abdul Rashid JJ.) 

SURAJ BRAN & 2 ORS. vs, ALLAHABAD 
BANK. DELHI. 


38 P LR. 259-161 J.C. 53=A [R.1936 
Lah, 562. 


47-— Orders 


Or. 34, r. 6—Tnierest, if can be re- 
covered when personal remedy for principal 
time-barred. 


Interest baing essentially not an inherent 
right, but a right whioh is given by law. 16 
cannot be held to aceras to a principal 
amount which is nob legally recoverable, 


Therefore, when a claim for a personal 
decreas for tha principal is barred, the 
olnim for interest cannot he decreed. 


(Tekchand 4 Dalip Singh J.) 
Dost MOHAMMAD ts, MIRAJDIN, 


38, P.LR, 47=163 IC. 1002 ALR. 
1938 Lah. 387. 


Or, 134, r. 6— Mortgage suit—personal 
decree tf can be passed at the time of the 
dassing of the dreliminary decree, 


There is nothing in Or, 34.C. P. Code. 
which detftrs a Court from determining the 
personal liaiflity of the mortgagor ab the 
time when tha preliminary decrea is passed 
in a mortgage suit. Or. 34,r.6,C. P, Code 
gives tha plaintiff a right to apply fora 
personal decree after the sale of tha mort- 
gaged property. But this need notbe done 


‘ina casa whan a personal decreas has sale 


ready bean passed at the time of the passing 
af the mortgage decree. {Macpherson d 
Khaja Mohamed Noor Jd.) nzi 

SHEO BALAK PROSAD AWASTHI vs, 
JUGAL KISHORE NARAIN & Ors, 


15 Pat. 345=17 P.L.T, 540=188 J.C. 
S61=A.1R 1936 Pat. 568, 


Ce. 34, r- 6 -Personal money decree 
for costs if can be given after decree for 
mortgage money barred. 
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0., P, Cote —(Cenzd,) 


It is open to a Court to give a personal 
money deeree for costs against n mortgagor 
in oases where the personal remedy of the 
mortgagee againat the mortgagor for the 
mortgaga money and interest thereon ia 
e barred. (Teckchand & Dalip Singh 


Dost MOHAMMAD & ANR. vs. MIAN 
MIRAJIDIN, 
38 PLK, 74, 163 IC, 100=ALR, 


1936 Lah, 387, 


Or. 34,r. G@—Mortgagee by virtue of 
a compromise with a transferee from 
mortgagor releasing mortgaged property 
from liability—personal decree lor balance 
due, tf can he passed against original 
mortgagor, 


Where a mortgages in a suit bronght by 
him againat the mortgagor and m subse- 
quent tranferoa Tram the latter. enters 
into a compromise with the subsaqnent 
transferee, and in lien of certain amount 
of monay releases the mortgaged property 
from all liability under the dead of mort- 
gage, then there is no p rovision under 
which the mortgagee can procasd to recover 
the balance of the money das to him ulder 
the mortgage desi from the original .nort- 
gagor. 60 All, 321, 21 Mad. 476 referred 
to. (Nanavutty € Smith JJ.) , 


Mst. BOOTA vs. Gur Prosap. 
1336 O.W.N 732=164 I.C. 817, 


Or. 34, r. 6—Sale of mortgaged pro- 
derty by mortgagor—-Part of sale-procceds 
left with vendee lo pay off mortgage debt— 
Mortgages, tf has a right to personal decree 
against vendee. 


Where a mortgaged property is gold by 
the mortgagor and part of the sale price is 
left with the vendea to pay off tha mort- 
gage debt, tha mortgrgee, in ease the 
amount in the hands of the vendee proving 
insufficient to satisfy tha whole debt can 
claim a right fo a personal decree against 
the vendea, bacanse, the mortgigee if no 
party to the contract of sale between tha 
yendee and the mootgagor. 391. A. 7, 26 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


319 


C, P, Coda—(Conid.) 


GO. W. N. 771 4 33 Mad. 753 
(King C. J. € Zia-Ul-Hassan J.) 

WALIUDDIN AHMED & ORs, vs. RAM 
RAKHAN SINGB & ANR. 


1936 O W.N. 483= 162. 
AIR. 1936 Oudh, 313, 


followed. 


1c. 451= 


Or. 34, r. 6 —Compromise in mortgage 
suit providing for a personal decree for 
balance due afier sale of mortgaged properly 
—Compromise silent as io mortgagee's right 
to obtain a personal decree —Mortgagee, 1f 
can claim right to .a personal decree in 
terms of the compromise. 


A mortgage decree passed on the basis of 
a compromise provided that the mortgaged 
property was to be sold, and if after the 
sale any ba anoa remained due, the decree- 
holder would ba ab liberty to apply forn 
personal decres under Or. 34, r. 6, C. P, 
Code, There was nathing in the compromise 
to show that the mortgagee had consented 
to forego his,right to obtain a parsonal 
deeree. Held. that tha decree was not con- 
trary bo the terms ni compromise bub was 
in assordanea with the intention of the 
parties and the decree-holder was entitled 
to a personal decrea under Or. 34, r. 6, O, P. 
Code, against the mortgagor for the balance 
of the mortgage money. (King O. J. & Zia- 
UL Hasan J} 


- DRIGPAL SINGH vs, KALKA SINGH, 


1936 O.W N. 476=A,1R. 1936 Oudh 
259=1621 I.C 836, 


Or. 34, r. 6 & Or. 38, r. 5— Mort- 
gage decrea—Morigagee recovering subs» 
tantial amount by sale of a portion of 
morigaged property—-Remaining property 
not likely to satisfy whole debt due— Applica- 
tion for attachment of non-mortgaged pro- 
perty before sale of remainder of mortgaged 
Property and before obtaining personal 
decree, if maintainable. 


A mortgagea decree-holdar recovered a 
substantial part of the sam due by sale of a 
portion of the property mortgaged. The 
amount which he was likely to obtain upon 
the sale of the remaining property was ine 
sufficient to sitiafy the whole of the debt dua 
to him, Held, that ander the civenmstances 
he coul eyen before proceeding with the 
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C, P. Code—(Contd,} 


sale af the remainder of thə mortgaged 
property make an application for st- 
tachment under Or. 38 r. 5, C, P. Code, of 
the non-mortgaged properties of the judg- 
ment-debtor before obtaining a personal 
rerea ngainst him. (Harris € Bajpai, JJ.) 


SIYAM LALL vs. BAHAL RAL 


1936 A.W.R, 362= 163. I.C. 3362 1936 
A.L.J, 3142 AIR. 1936 All 408 


Or. 34, rr. 7 & 9— Mortgage sust— 
Court tf may decree surplus amount 
against mortgage in case of over-payment. 


Some of the heirs of a mortgagee brou- 
ght a suit for the entire money due ona 
mortgage impleading as defendants the 
other heirs who did not join in the muit, 
and the gourt after considering the whole 
account passed a decree for a surplus 
amount in favour of the mortgagor's heirs 
against an heir of the mortgagee impleaded 
us defendant who bad been overpaid Heid, 
that the decision of the Court had to be 
upheld even though the heirs of the mort- 
gagor and an heir of the mortgagee were 
arrayed on the name side aa defendants, 
{Srivastava £ Nanavutty JJ.) 


MAHAMMAD SADIK ALI KWAN vs. NIAZ 
AHMED, 


1936 O.W.N. 306=161 IC. 
ALR, 1936 Oudh 242. 


Or. 34, r. 11—Suit on basis of mort 
qage— Attaching creditor not impleaded— 
affect of, e 

Where certain property sabject to A 
mortgage is attached in execution of A 
Bimple money decrees and subsequently the 
mortgagee brings a suit on the basis of the 
mortgage but does uot implead the attach- 
ing creditor, the non-joinder of the attach- 
ing ereditor agsuming that he was a neces- 
sary party, doos not entitle him to ignore 
the mortgage, Tho result of such a non- 
joinder cannot be fatal fo the righte of the 
mortgagee, but the obvious result would 
be that the rights of persons who have not 
bean joined would not in any way be affec- 
ted sither by the decres in the mortgage 
auit or even perbaps by the sale on the 
hasis of the decree. {Bajpai J.) 


GOPAL DEVI vy. LACHHMI SHANKER. 


ALR, 1936 All. 512=1936 A.W.R. 
595.2 1936 A.L.J. 708. 


385= 
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Or. 34. r. 14 - Scope and applicability, 

It is not open to a creditor who has ob- 
tained a simple money decrees in satis- 
faction of a claim ari ing under the mort- 
gage to put the mortgaged property itself 
to sale in execution of his decree as loug 
as mortgage subsiats. (Harris © Bajpai JJ.) 


SHAUKAT ALI vs. SHEO GHULAM, 


1936 A.W.R. 510= 18936 ALJ. 692 = 
ALR. 1936 All 663=165 LC, 124, 


Or. 34, r. 14 - Morigagee leasing mort- 
gaged property to mortgaqor—decree for 
arrears of rent—mortgagee if can sell 
eguity of redemption in execution, 

Whare a mortgagee leases the whole of 
the mortgaged property to the mortgagor 
and the kabuliyat executed by the latter is 
in respect of the whole property mortgaged 
and subsequently the mortgngse obtains 
a decrees for arrears of rent, he cannot 
proceed to sell the equity of redemption in 
exeoution of his decree hy reason of the 
provisiong of Or 34.7. I4, C. P, Code, as 
the arrears of rent cecrea represent in 
substance the usnirnect of the mortgnged 
property and the decree is a decree for tha 
payment of money in satisfaction of a claim 
arising under the mortgage, 41 All. 399 
relied on. (Harries d.) 


PiAvARE LAL vs, HASAN ARMED. 


ALR. 1936 All, 708= 1936 A,W R. 
713 162 1,C, 402=1936 A.L.J, 1218, 


Or. 34 r. 14—Jnstalment decree— 
judgment-debtor hypothecaling property 
for payment of instalment—tf property 
saleable in execution of decree on default of 
instalment, 

When a property is given in security 
for the satisfaction of a simple money 
deeree, the decretal debt thereby becomes 
a charga on the property, and the charge, 
can be enforced in execution of the dearea 
itself, It is not neoessary to have recourse 
to a fresh suit. (Mohammed Noor & Varma 


` NaRoTAM DAS vs. KRISHNA PROSAD. 
18. Pat. 545=A,LR, 1936 Pat. 289= 
162 1,C. 630=17 P.L.T. 434, 
Or. 37, rr. 2 & 3--Suit on pronote— 
jewellery pledged as security for loan 
—plaintif seeking leave under Or. 2, 7. 2, 


©, P. Code—(C ontd.) 

to reserve his right as pledgee—defendant 
applying for leave to defend—application, 
if to be granted. 

In a suit ona pronote instituted under 
the summary procedure preacribed by Or. 37 
O. P. Code, the plaintiff stated in his plaint 
that be was pledgse in respect of certain 
articles of jawellery for payment of the 
monay dua in respect of the said notes and 
he asked for leave under Or. 2, ¥. 2, to 
reserva his rights as such pledgee, The 
defendant applied for leave to defend on the 
ground that since the execution of the 
pronotes various sums of money had heen 
paid ingatisfaction of the amount due, und 
the amount claimed was much in exceas of 
the amount actually due. Held that under 
the circumstances, leave to defend could he 
granted on the defendant giving securities 
for costs only. {Me Nair J.) 


SurPut SINGH vs, MANARAT BAHADUR 
SINGH. 
AIR, 1936 Tal, 476, 


Or. 37, r. 3:2)— Leave jo defend when 
granted, if must be unconditional, 

Tt is not reasonable interpretation of Or. 
87, r. 8. (2), C P Code, to say that it con- 
taraplates only two courses‘: either toa 
grant of lenye unconditionally or a refnsal 
of leave, At the lime when the question 
of granting of leave comes up, the, Court 
has not before it the full materials on which 
it oan come to s satisfactory conclusion on 
the merita of the proposed defence; and 
if tt thinks that there ig something to be 
said in defence, what can be described aa a 
“ plausible defence,” ib may be inclined to 
grant leave but only on condition of securi- 
ty. The condition of payment into Court 
or giving seourity is seldom imposed and only 
in cases whera the defendant covenants or 
there is good ground in the evidence for 
believing that the defence set up is fair 
defence. Butitis nob possible to cryst- 
altise into rules of law the cireumstances 
under whioh in the exercise of the diseretion 
vested in the Court by tha second olnase 
of Or. 37, r. 3, the Court can demand seen- 
rity. (Varadachariar J.) 

CHITTUPURI GOPALA RAO vs. PARA- 
CHURI SUBBA Rao, 


70 MLJ. 241=A1R. 1936 Mad, 246 
=43, M.L.W. 298=1936 M.W.N, 175 
= 161 I.C. 182, 
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©. P. Code—(Coni.) 


Qr. 38, r. 5—Requirements for an 
order under the rule. 


An order under Or, 38, r, 5, C. P. Code can- 
not be passed ontil the defendant has been 
ealled upon either to furnish seeurity or to 
produce and place at the disposal of the 
Court the property concerned or to appear 
and show cange why he should not furnish 
such security. {Harris if Bajdai JJ.) 

SHYAM DALL vs. BAHAD Ral. 


1936 A.W,R, 362=1936 ALJ. 314= 
163 I.C. 336-A.LR, 1936 AJ), 408, 


Or, 38, r. 501) Issue of notice under 
the rule, if absolutely necessary, 


Before passing AN order of attachment 
before judgment, the Court must faith- 
fully and strictly carry ont the stringent 
procedure as Inid down in Or, 38, r. 5, C. P. 
Cade. Under el. 1 of r. 5, the isena of notice 
to defendant is absolutely necessary before 
an order under el. 3 of the rule can bs 
parsed. Where no notices ie issued, there is no 
foundation for an aciind under Or, 38, r, 3 
(3), ©. P. Code. (Agha Baidar J.) 


MADAN THEATRES LTD. vs. HARI Das. 
38 P,L.R. 772-A,J.R. 1935 Lab, 33, 


Or. 38, rr.5 & 6— Application for 


attachment before judgment—duty of Court. 
The provisions of Or.88, rr.5& 6 are 
very drastic as the plaintifia can secure n 
great advantage over his cpponent in the 
éarlior stages of the litigation long before the 
merita of tha controversy are tried ont, 
The Court should therefore ba fully sn’ isfied 
ona proper affidavit or other materials, 
before it takes any action under the pro- 

vision of the two rules, (Agha Haidar J.) 
MADAN THEATRES LTD, vs. HARI Das, 
38. P.L.R 772=A,.R. 1936 Lah, 33. 


Or. 39 r, —Application for injunction 
restraining sale, in appeal against judg- 
ment in another stit—ingunction tf may be 
granted, 

Where a decree ias been passed against 
a party whois himself seeking to obtain 
an injunction, the Court bas no jurisdie 


C. P, Code—(Confd) 


tion whatever, merely because an appeal 
is pending in another snit, to grant an im 
junction on the ground that the property 
is in danger of being wrongfully sold in 
execution. | Beasely C.J. Stodart J) 
T. S. SANKARA AIYR MUHAMMAD GANI 
ROWTHAR. 
59 Mid. 7442 A,LR. 1936 Mad. 762 


270 M,L.J. 257=1936 M.W.N, 51- 
43, M L.W. 383= 161 4,c. 721. 


Or. 3. rr. 1 & 2— Breach of injunction 
— penalty. 

Or. 39. 2 (3), C. P. Coda applies to dir- 
obedience gonerally of an injunction granb- 
sd by the Court; and the words “in the 
casa of disobedience” in that clause are 
wide enough to cover breaches of injunctions 
issued under Or. 39, e, 1, for which breach, 
no penalty is; elsewhere provided. (Macp- 
herson & Mohammed Noor, J.) 


JANG BAHADUR SINGH vs, CHHABILA 
KORRI 


17 PL.T. 61-18 Pat, 320-180 1C. 
347=A,1.R, 1936 Pat. 23, 


Or. 40, r. 1—Appoiniment of Recetoer 
Guiding principles. 

The question whether a Recsiver should 
be appointed or not cannot be decided on 
the rulings bat: according to the circums- 
tances of each particular case, Jp order to 
succeed in getting a Receiver QPpointed the 
plaintiff must show that prima-facie he bas 
title and the defendant haa no title. Where 
the action of the plaintiff in applying under 
Or, 40, r. 1, C. P, Code is found not to be 
bonafide, the Court shonld not appoint a 
gg of the property in diepute. (Thomas 


ALI RAZA KHAN vs. NAWAZISH ALI 
KHAN. 


1937 O.W.N..486= 1611 C, 838, 


Qr. 40, r. 1—Addointment of Receiver 
in mortgage suit. 


In a mortgage suit when tho interost ia in 
arroar, the Canrt will normally appoint a 
receiver as of course whether or not the pro- 
porty appears to be of sufficient valne to 
cover the mortgage debt and interest, and 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


319 CURRENT LAW DIGEST 320 


G. P. Code—(Con:d,) 


whether or not the right of the mortgngea to 
obtain a parsonal decree against the mort- 
gagor subsists or haa bean lost. The reason 
why the Court will appoint a receiver in 
such circumstances is that but for the delay 
that invariably and inivitably occurs on 
account of the procedure that muat be fol- 
lowed hefore the sale of the prop-riy takes 
place, the .mortgugee would have received 
the proceeds of the sala on the day upon 
which his suit or patition had baen tiled. 
The court trea's that as done which should 
have been done, and on the application of 
the mortgagee in a proper case it will take 
possession of the property and the acorning 
rents and profita ont of the hands of the 
mortgagor by appsinting n receiver, and if 
the claim of tha mortgages ultimately gue- 
ceads will allocate to the mortgages the 
renta and profits accruing from the property 
from the date when the receiver was appoin- 
ted. (Page C. J. & Ba U.J) 


AGA G. ALLY RAMZAN YEZDI vs. 
MESSRS. BALTHAZAR & Son, LTD. 


14 Rang 292=A.LR. 1936 Rang. 290 
=163 [ C. 850 


Or. 40, r. 1—Defendant entitled to 
possession — Plaintif not entitled to remove 
— Receiver, if can be appointed, 


Or, 40, r. 1(2). ©. P. Coda, ia not limited 
to any person not party to tha snit, but 
the langpaga is wide and a Court is not com- 
petent, k appointment of n Reesiver, to 
remove from the possession or enstody of 
property any person whether a party to the 
suit or not, whom a party to the suit has 
not a right so to remove. A mortgagor 
under a simple mortgaga is aatitled to re- 
main in possession of the property till it is 
actually sold in satisfaction of the mort- 
gage decree, Accordingly, after the passing 
of the final deoree for sale, a Receiver ean- 
not be appointed of bha mortgaged property 
no as to remove tha mortgagor from posses- 
sion of such property. 1933 A.L.J. overruled. 
(Sulaiman, C. J., Thom. & Rachhpal Singh 
Jd.) 


RAM SwWARur vs, ANADI LAL. 


1936 ALJ. 605=1936 A, W.R. 565= 
AIR. 1946. All 495=169 I.C. 481. 


C. P. Code—{Contd.) 


Or. 40, r. 1— Mortgage suit — Interest 
in arrears—Application for appointment 
of Receiver, if can be refused on the ground 
that security is suficient. 


The Court will appoint a Recsiyor in a 
mortgage suit at tha insane of tha mort- 
gagas when the interest is in arraar, The 
mete fnot that the property is more than 
sufficient to cover the mortgage debt is not 
a ground upon which the Court ought to 
refuse ta appoint n 'Receiyar in such n snit. 
19 Rung, 437 relied on & 14 Rung. 16 distin- 
guished, (Page O. J., Ba U & Leach, 33.) 

5. ©. VENKENNA’.vs. M. C. MANGAM- 
MAL. 


t4 Rang. 308: A,LR. 
296=1631.C 856. 


1936 Rang. 


Or. 40, r. 4 (2)—Stay of execution on 
gudgment-debtor furnishing security- ap 
plication by decree-holder for appointment 
of a receiver, if can be entertained. ™ 


Where a judymant-debtor hag obtnined 
from the Court au order for stay of exeention 
on furnishing security and continuer in pos- 
sesion of tha property after fornishing 
the required security, the deeras-holder can 
have no right to remove the judgment- 
debtor from possession, and an application 
hy him for the appointment of Receiver for 
the purpove of realising the costs awarded 
to him is liable to be rejected as being 
tantamount to an application far removal 
of the judgment-debtor from the property. 
(Nanavutty & Smith JJ.) 


SURAJ MOHAN DAYAL 08, SARUP 
NARAIN. 


1936 O.W.N, 595 =164 |, C. 159- A, 
I, R, 1936 Oudh. 370, 


Or, 40, r. 4— Receivers account, pass- 
ing of ~Recetver if may be held liable and 
ordered to make good loss by wilful negli- 
gence at the time of passing accounts— Se- 
parute suit, if necessary. 


A Receiver may be held liable and 
ordered to make good any loss susinined 
through his wilful negligence at the time 
of the passing of his accounts under r. 4 of 
Or. 20 of the C. P. Coda; a seperate anit for 
the prrpnse is not necessary 5 ©. W. N. 
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228 & 58 Cal 881 distinguished. (Jack & 
Henderson J.) f 
SURES CHANDRA RANRERJER' vse A. K, 
M. ENAMEL HAQUE. 
40 C.W.N. 479 


Or, 41, r.1-—-Copy of translation of 
decree filed along with memorandum of 
appeal— Provision of the law, if complied 
with, 

The appellant filed along with the me- 
*morandam of appeal, copies of Urdu 
translation of the judgment & decree appea- 
led from, Held, that thera was no sufficient 
compliance with the provision of Or. 41, r. 
1,6. P. Coie, and the appeal was therefore 
liabla to ba dismissed. (Agha Haidar J.) 

SURJAN SINGH vs. CHAMBL SINGH, 

38 P.L.R. 288, 
” 


Or, 41, r.1— AppraPfrom final decree in 
pirtition suit limited to question of main- 
tenance ~copy of maps forming part of 
decree, if must be fled. 

Or. 41, r. 1, C. P. Cote, in so far as it 
requires tha memorandum of appeal to be 


- nacompanied by a copy of the decreas appeal- 


ed fram is satiafiad ifa copy of only that 
part of the decree is filed against which the 
grounds taken are all directed. In any case, 
the Court has inherent powsr to dispense 


with a copy of that part of tha decree which | 


is uanecassary for the purposes of fhe appeal. 
Consequently an appeal from the final deere 
in a suit for partition in which the grounda 
ara limited solely to the omission of any 
provision for maintenance, is in order nl- 
thaŭgh copies of maps forming part of the 
dacrae may not be filed. (D N. Mittra & 
S. K Ghose. JJ.) 


SM, ANNABATI DASSI vs, PARAMESH- 


WAR MALLIK, 


49 C.W.N. 1298- AIR, 1936 Cal. /51, 


Or. 41, r. 1— Claim decreed in pari— 
appeal by both parties--appellate court 
dismissing appeal by plaintif while allow- 
ing appeal by defendant —plaintiff, in second 


2! 
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appeal against dismissal of his appeal filing 
copy of decree of defendant's appeal in 
lower court —appeal, if properly presented, 


The plaintiff sued for recovery of money 
advanced ito the defendant and for damages 
for breach of a contract. His suit for reco- 
very of money advanced wag decreed but 


- hia claim for damages was dismissed, The 


plaintiff thereupon appealed against the dis- 
missal of his claim for dumages and the 
defendant appealed against the decros againrt 
him for recovery of the money advanced, 
Tho appellate Court dismissed the plaintiff's 
appeal and allowed the defendant's appeal, 
the result being a total dismissal of tha 
plaintiff's claim. In second appeal the 
plaintiff filed alone with his memorundum 
of appeal a copy of the decree passed by the 
lower appallate Court in the defendant's 
appeal and not of the drcree passed in hia 
appeal. Held, that there was no proper 
presentation of the appeal in as much as the 
plaintiff should have appealed against the 
decree dismissing his appeal under Or. 41, 
r. 1, C. P. C. to the lower Court and should 
hive filed a (decree of that appeal. (Agha 
Haidar J.) 


GIRDHARI LAL vs.. RATAN CHAND. 
AIR, 1936 Lah, 293= 165 IC. 137, 


Or. 41, r. 4— Suit for declaration of 
invalidity of defdt’ election tow Munici- 
pai Board, the Board being pargy— Common 
defence by defdts and Board— Sut 
decreed on common ground—One defendant, 
—if may appeal without joining Board as 
party, 


Where a suit ia bronght for setting aside 
the electian af cartain persona to a Munici- 
pal Board, joining the Municipal Board as a 
defandant, and such persona and the Board 
put forward the same defence and the suit ia 
decreed against all the defendants on a com- 
mon ground, one of such persons can main 
tain on appeal without making the Munici- 
pal Board a party. (Guko € Bartley, JJ.) 


| GOPESH CHANDRA ADITYA vs. ÑE- 
NODE LAL Daa 
40. C.W.N. S53=165 IC 606'2)= 


AT.. 1936 Cat, 424, 
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C, P. Code—(Coxid,) 
Or. 41, r.4--Some defendants entstled 


to appeal for themselves and others —one of 


them not joining in appeal, tf bound by trial 
Court's decree. 


Where some defendants in a suit oan file 
an appeal for their own benefit as well aa 
for that of their co-defendants, the fact that 
one of them’ has nob joined in the appeal 
dovs nob maks him bound by the Court's 
decree, (Zia-Ul-Hasan J.) 


MOHUN SINGH vs. HimMAN SINGH. 


1936 OWN 436=159 I.C 7752 
AIR. 1936 Oudh 147. 


Or. 41, r. 6—Application by judgment- 
debtor for stay of sale of immovable pro- 
perty in execution of a decree against him — 
stay, if may be refused, 

Sub-rata (2) of Ov, 41, r. 6, provides that 
when an order has baen made for tha sala 
of immovable proparty in execution of » de- 
cesa, and an appeal is panding from such 
decree, the sale shall, on the application of 
thn judgment-debtor to ths Court which 
mada tha order, be stayed on euch terms as 
the Court thinks fis until the nppeal is Ais- 
posed of. Tha Court oan impose terms and 
even require the judgment-debtor to deposit 
the whole amount of the decrea in Court in 
cash, but it cannot dismiss the application 
summarily, (Saunders J.) 


BENI SINGH vs. RAM SARAN SINGH. 
161 LC, 836=A.1.R, 1926 Pat, 443, 


+ 

Or, 4, r.l 0 —Discretion by th: Court 
in granting application for security for costs. 
No rule of practica on fetter the dis- 
cretion of the Court in respect of applica. 
tions for security for costa under Or, 41, 
r. 10, O., P. Code. A respondant is not 
entitled a3 of course $o an order for security 
for costs merely bsean3se, the appellunt may 
through poverty be unable to pay the res 
poniént'’s costs if the appent fails. Bach 
e1sa barng on ita own facts and it is not 
right or expedient to lay down any vale that 
would hive the effect of regulating the dia- 
cretion of the court n: to the ciretunstanoss 
tinder whieh it should make an order for 

security. (Page, O, J. & Ba U. J) a 
MIRJA SAGHIRUL HASSEN vs. RANGOON 
ELRCTRIC TRAMWAY SUPPLIES Co. LTD, 


- 14Rang. 2859-A1,R, 1936 Rang, 294 
" =163 I.C, 973. 


C., P. Gode—(Contd,) 


Or. 41, r. 10 & Or, 43, r. 1— Order 
rejecting appeal for failure to furnish 
security, tf appealable or open to revision. 

No appeal lies from an order rejecting an 
appeal under Or, 41,r.10, C. P. Code for 
failure to furnish security because under Or, 
41, the only orders that ars appealable un- 
der Or. 43, r, 1 are all orders under rr. 19, 
20 & 23. Nor is sneh an order open to 
revision by the High Court because the dis- 
oretion of a court to ask for security ia abso- 
lute, and the Court hasan absolute power 
to pass au order given it by the Code. It is 
impossible to say that an order which it 
makes in this way ia without jurisdictior. 
25 Bom, L R. 195 relied on. (Baguley J,) 


A. V. R. R. M. CHETTIAR FIRM vs. 
S. P, I N. CHETTIAR FIRM, 
AIR. 1936 Rang. 109=16} 1.C. 233. 


Or. 41, r. 11 —Summary disæissal of 
appeal, if proper where elaboraie questions 
of fact involved, 


Where an application to appeal from a 
judgment of a Subordinate Jndgo was 
dismiased by tha Dist, Judge summarily 
and it appeared froma perusal of the judg- 
ment of the trial Court that somewhat 
elaborate questions of fact had to be desided ` 
and also a question of law, though not quite 
so serious, held, that the case, under the 
circumstances, was one where an appellate 
judgment was called for and the Diatrict 
Judga should not have dismissed the apperl 
summarily. (Wort 4. C. J. € Dhavle J.) 


MAHABIR DAS vs. SADHO CHOWDHDRI, 
163 1C. 142. 


Or. 41,7, 11 & 12 -Appeal if can be 
admitted in part—power of the Appellate 
Court to admit appeal on limited ground. 


There is no provision in the ©. P. Code 
enabling the appellate Court to pass an 
order partly admitting and partly dismis- 
sing tha appeal. and in tha present state of 
tha law it must bo held that an appeal can- 
not ba admitted on a limited ground asa 
whole, If at the time when the appeal is 
heard under Or, 41, r, 11, C. P. Code, the 
appellate Court is informed that the appeal 
will ba confined to certain specified grounds 
only and that the other groands are nban- 
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€. P. Coda—/fContd.) 
doned or if it is conaeded on behalf of the 


-eppellant that the grounds other than those 


specified are not fit to be urged in appeal, 
there is néthing to prevent the Court before 
which the appeal is placed under Or, 41, 
r. 11, O. P. Code from making a note of the 
fact : 15 O, W. N. 921 & 43 Cal, 178 relied 
on. (Fazl Ati Luby JJ.) - 


REKHA THAKUR vs. RAMNANDAN 


Ral. 
15 Pat, 96—A.LR. 1936 Pat, 7, 


Or. 41, rr. 20, 33 & Sec. 151— 
Suttfor contribution dismissed against one 
defendant—in appeal hts name not appear- 
ing in the memorandum —Oourt if compe- 
tent to grant decree against him, 


In a suit for contribution the Court dia- 
allowed the claim of the plaintiff ns agaipat 
one of the defendanta and dismissed tha 
suit so*far as that defendant was concerned, 
In an appeal preferred by the plaintiff this 
defondant waa not mentioned in the memo- 
randum of appeal, but the appellate Court 
granted a decres against him by applying 
the provisions of Order 41, Rules 20, 33 
and Bec. 151, C. P. Code. Held, that no 
daorsa could be passed againat the defen- 
dant by applying the provisions of Or. 41, 
Rules 20, 33 and Sec, 151, C. P. Code, 
(Fazl Ali € Luby JJ.) 


BISAMBHARBOR DHO NARAYAN SINGH 
& ORS. vs, HIT NARAIN BINGE. 


- 15 Pat. 219=A,LR. 1936 Pat. 49= 
160 |.C. 976 =18 Pat. L.T. 813, 


Or 41. r. 21—Appiscani tniroduced 
toa frequent visitor to High Court through 
a friend trusting on the said man with 
regard to his appeal—appeal heard exparte 
—maintenability of rehearing application, 


Where the respondent had approached 
ona of his friends, familiar with Court work 
to look after his case, and that gentleman 
intyoduced him to another man who fre- 
‘qnently visited th» High Cour’, and the 
appeal was heard exparte through the 
laches of tha third purty who took no 
staps, keld, that there was no ground for ro- 
hearing of the appeal under Or. 41, r. 21, 
C.P. Code. 29 3. 338 referrad to. 2 C, W., 


CG, P. Code—(Con?:i,) 


N, 414 é 89 Oal 491 
(Varma J.) 


RaGHUBIR MAHTO vs, GANESB DUTT 
OJHA. 
159 1C, 260=17P,L.T 2617ALR. 
1936 Pai, 128, 


distinguished, 


Or. 41, r. 22—Time for fling cross” 
objection. 


Or. 41, r. 29, C. P. Code, laya down that 
a respondent may cross-object provided he 
does so “within one month from the date 
when he receives notice of the hearing of 
the appeal”—-Thse use of the word “within” 
would fix two limits; (i) an anterior limit 
starting from the date of receipt of the 
notice, and (ii) a- posterior limit of one 
month after that date, The eross-objections 
filed before that date would not be crose 
objectiona at all in the strict legal sense of 
the word. (Tekchand £ Dalip Singh JJ.) 


MsT. KOSHALIA & ANR. vs RIAZ- 
UDDIN & ORs. 
A.LR, 1936 Lah. 362 = 162 1.C, 336, 


Or. 41, r. 27—Power of appellate 
Court to admit additional evidence. 


The power given to a Court of appeal ta 
admit additional evidence should be spar- 
ingly exercised, and the appellate Court 
should not, unless sufficient gxplanation ia 
furnished, admit a document which was not 
produced in the trial court and where no 
attempt was made to prodace tha same in 
that court. ( Srigastava J. ) 


ARJUN vs, THAKUR PROSAD, 
1936 O.W.N. 722. 


Or, 41, r. 27-~Appellate Court, when 
can call for additional evidence, 

Under Or, 41, r. 57 (1) (b), it is only 
where the appellate court “requires” it, that 
is, finds it needful, that an additional evi- 
dence can be admitted. The legitimate 
occas sion for the exercise of this discretion 
is not whenever before the appeal ia heard 
a party applies ta adduce fresh evidence, 
but when on examining the record as it 
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€. P, Code- (Confd,) 


stands, some inherent taeuna or defect be- 
comes apparent, (Addison A. C, J. & Din 
Mohammad J, ) 

GHULAM MOHAMMAD 
SAMUNDAR KHAN. 


ALR 1936 Lah, 37=165 IC, 626=38 
P,LR, 748, 


KHAN Wẹ 


Or. 41, r. 27—Power of appellate 
Court to admit documentary evidence. 


Under Or, 41, v. 27, ©, P. Onde, tha 


appellate Court has ample power lo admit 


documentary evidence, when it finds that it 
it ia necessary to do so [or the purpose of 
arriving ab a decision in the snit. (Agar- 
walla & Madan JJ.) 


CHHATRA KUMARI 
PARBATI KURR. 


17 P.L.T. 7092 AJR. 1936 Pat, 600, 


Deni os. MST. 


Or. 41, r.27—Powwer of appellate Court 
to cali a witness not called by the party 
in the trial Court. 


There is nothing illegal in an appellate 
Court calling a witness not called by the 
paeties in the trial Court where the appel- 
late Court does an to elttcidata a point in- 
volvad in the decision of the appeal. The 
High Court will vot in second appsal inber- 
fere with the disaretion exercised by the 
lower appellate Court in calling the wibness. 
(Jai Lal P) 


R SHAN LAL vs, CHARAN DAS, 
38 P.L,R. 449. 


Or. 41, r. 27--Repori estublishing 
final publication of Record-of-Rights refer- 
ved to in order-sheet of Revenue Ofioer 
exhibited in trial court, received without 
objection — Finding on such evidence that 
Record finaly published, if based on in- 
admissible evidence. 


When the appellate court receives in 
evidences without objection n report eababa 
lishing the final publiestion of the Record 
of Rights, such report being mentioned in 
the order sheet of the Ravanpi officer which 
was exhibited in the trial court, such re- 
caption is illegal by reason of Or. 41, r, 27 
of the Code, Accordingly, a finding, based 


CURRENT LAW DIGHST 


C. P. Cade—(Contd-) 


on such evidence, that the record was 
finally published cannot he said to ba 
based on inadmissible evidence. (Nasim 
Ah dé Edgely JJ.) : 


OWATTERJER Estates LTD. vs, DHI- 
RENDRA NATH Roy Æ ANR, 


40 C,W.N. B21. 


Or. 41, rr, 27 (2) & 29—Appeai— 


Additional evidence, when may be allowed, 


The legitimate ocaasion for the exercise 
of discretion in allowing additional evi- 
dence to be produced, is, nob whenever 
before the appeal is heard a party applies to 
adduaea fresh evidanes, but when on exa- 
mining the evidence as it stands, some in- 
herent lacuna or defect becomes apparent, 
When a court ef appeal decides to admit 
additional evidence, it must record its re- 
nons therefore as required by Or. 41, r. 27 
(2), C. P, Code, or fulfil tha requivements 
of Or, 41, r. 29. Alter following the correct 
procedure the Court should giva the oppo- 
aite party the fullest opportunity of rebutt- 
ing the evidence by produeing such ovi- 
dence as they think relevant and proper, 
10 Pat. 654 { P.C.) relied on. (Agha 
Haidar d.) 

SHADIRAM vs. Mst, ATRI, 


38 P.L.R. 811=162 LC. 152-A.LR. 
1936 Lah. 933. 


Or. 41, r. 31— Four appeals involving 
different questions disposed of in one jndg- 
ment —Parties not same—Judgmeni, tf a 
proper one within the meaning of Or, 41. 
7, 31 

Where a jadge disposes in a single judg- 
meant four appeals ench involving a question 
quite diatinct from the qneation raised in 
the others and the parties are also not the 
samo, held, that under the circumstances no 
proper consideration can ba given to tho 
points for decision in the appeals and there- 
fóra in none of the appeala the juñg mout 
delivered can be regarded ns a judgment 
within the meaning of Or. 41, r. 31, C P. 
Code. (Dunkley d.) 


8. P. L. A, CHETIIAR Fina vs, 
Ma Pu. 
ALR. 1936 Rang, 262= 183 J.C, 694. 
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C. P. Code- (Conrd,) 


Or. 41, r. 33—Joint decreein favour 
of several persons—appeal against some of 
joint decree-holders,—appellate Court 
if canimplead joint decree-holders as res 
pondents in the appeal. -~ 


If a joint decree were passed in favour 
of a number of persons and an appen! were 
preferred against only some of the joint 
decresbolders leaving ont the rest and the 
period of limitation were to expire, then it 
would be too lata for the lower appellate 
Court to implead such joint decreshalders, 


‘ ag respondents, in the appeal in order to 


conside the appeal against them and pase 
a deoreeragainat them, The cases where a 
deeree is to be passed in favour of persons 
wha.have not appealed or who are to be in- 
pleaded for someother purpose stand on a 
different fonting, for there is an express 
power conferred on appellate Courta by Or. 
41, r. 33 to passa decreas in their favour. 
(Sulaiman C. J, € Niamatullah J. Smith 
J. dissenting.) 


ABRAR HUSSAIN - vs. 
& ORs. ` 


AHMED Raza 


1936 A,W.R, 1099. 


Or, 43, © 1(b)—“Case open to ap- 
peal,” meaning of —Appeal not lying from 
decree under certain circumstances, but tying 
under some — Case, if open io appeal. 


. The words “in a case open to appeal” 
in Or. 43, r. I {å} of the ©. P. Code baya 
no veference to tha appeal against the 
deoree actually passed. A case is nob open 
ta appeal within the meaning of the sub- 
clause only when no appeal would lie in auy 
cireumstnneas from a decree that could be 
passed, iR C. Mitter. J.) 


Monsnpra On. Durr Roy vs. 
Bastruppin & Org. . ' 


40 C,W.N 992=63 CLJ. 2772 A.LR. 
1936 Cal, 485, 


Or. 43 r. 1(b'—Zeparte decree in 
rent suil valued at Bs. 50 or less passed by 
Munstf having final gurisdiction—Order 
refusing to set aside same by Munsif having 
no final Jurisdiction —Appeal tf lies from 
such order, 

An appeal lies fram an order under Or, 
9, r. 13, C. P. Code rejecting an application 
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©, P. Code—(Ceni:/), 


for setting aside an exparte decrea in a 
simple suit rent valued et Rs. 50 or less 
passed by a Munsiff having no final jurisdic- 
tion, although from the decree actually 
passed no nppeal might lie because of the 
trying Munsil having final jurisdiction, 88 
All, 997 & 55 M. D. J, 262 followed, (R.O, 
Mitter J.) 

MoHENDRA CHANDRA 
vs. BASIRUDDIN & ORA, 


40 C.W.N. 992=63 CLJ 277=ANR. 
1936 Cal. 485. 


Durr Roy 


Or. 43, r. 1{m)—Order recording com- 
promise, tf appeable. 


Sinca Or. 43, r. T (m), ©. P. Code pro- 
vides specifically for an appeal agrinst an 
order recording a compromise without any 
reatriction, auch an appeal wilt lie, even 
though when thare has been no dispute as 
to the factum of thé eampromise, the dir- 
missal of the appeal wonld normally follow 
asa matter of course, there heing ne ma- 
terials upan which the appellate Court can 
interfere. The right of appeal cannot be 
taken away on the plea that the Code can- 
not be read as giving what is in effect a 
tight of appeal against a consent decree, 
against which no appeal liea with reference 
ta the provisions of Ses. 96. (Wadsworth J ) 


NAMBURT SUKAPARAJU vs, NULU 
VENKATARATHNAM. Š 
70 ML,J. 471—43 ML.. 386=161 
LC. 728=A,LR, 1936 Mad. 347 = 1836 
M.W.N. 199, 
Or, 43 r., U(m)—Finding of trial 


Court that no compromisa has been made 
and refusal to record it on that ground— 
Appeal, if lies. 


Tha words “refnsnl to record an agree- 
ment, compromise or satisfaction" in Or. 43, 
r. I (m) ava ‘comprehensive and wide 
enough to cover the case in which the trial 
Court comes to a finding that no compro- 
misa agreement or satisfaction has been 
made and therefore refuses to record iha 
same and pass aglecree in accordance with 
it, Ol. (m) of r. 1 does provide for an 
appeal in a casa in which the trial Court 
finds that no compromise has been made 
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C. P, Coda—(Confd,) 
and refuses to record it on that ground, 
(Alisop € Ganganath JJ.) 


GANGARAM SABU us. 
TEWARI, | 


1538 A.W.R, 408 =183 LC. 94292 1938 
ALJ, 336= ALR. 1936 All, 433 


RAM SANKAR 


Or. 43, r. 1 (m)— Compromise record» 
od without contest and decree passed— 
order recording compromise if appealable 
when compromise decree not appealed 
against, 


Or. 43, r. 1 fm), O, P. Code gives a right 
of appeal against an order recording a com- 
promise without any restriction as to the 
nature of that order, whether passed after 
contest or without contest. An appeal 
therefore lies from an order recording a 
Compromise, even where the compromise 
was recorded without any contest, nnd even 
where tha order recording the compromise 
has ripsned into œ decree, and no appeal 
has been preferred against such decree. 67 
Bom. 206 “8 43 M. L. J. 290 not approved ; 
48 M. L J, 249 followed. (Wardsworth J.) 


SHETHAMRAJU RAMANARAYANA RAO , 
“Vs. SHETHAMRAJC RAMAKRISHNA RAO, 


70 M.L.J. 400=43 M.L,W. 742= 1936 
M.W.N. 86=163 IC. 18612 A.,LR, 1936 
Mad 385. 


Or. 43, r. 1(s)—Order appointing Re. 
ceiver a interim, if appealahle, 

The mere fact that the appointment of a 
Receiver is made ad-interim does not mean 
that the order is not an order under Or, 
40,r. 1, 0. P. Code, Therefore, such an 
order is appeslable under Or, 43, r 1 (3), 
O. P. Code, in tha same manner as if the 
appointment had not been ad-interim, bnt 
final. (Hilton J.) 

HARI KISHAN LAL vs. PROPLES BANK 
OF NORTHERN INDIA- LTD., 


AIR 19 6 All, 102. 


Or. r. (w) 1 & Or. 47, r. 7— 
Order granting applicziion for review, tf 
appealable, 

The provisions of Or, 43 r. 1 (w) must 
ba read with the provisions of Or. 47, r, 7 


C. P. Code—(Contd,} 


of the C. P, Code, with the result that no 
appeal oan ba entertained against an order 
granting an application for review except on 
one Of the grounds moutioned in Or. 47, r. 
7 (1) of the C, P. Code. (Srivastava A.C, 
J. € Smith J.) 


GAJRAJ KUER os. CHABRAI KUER. 


1938 O.W.N. 836=165 1C. 19= 
A.LR, 1938 Oudh 409, 


‘Or. 44, 4. 1—Copy of decree and judg- 
ment, if must be fled with application for 
leave to appeal in ‘forma pauperis.” 


The proviso to Or, 44, r. 1, O. P, Code, 
makes it incumbent upon the fapplicant to 
show to tbe Court that prima facie tha 
decree appealed from was contrary to law, 
and this can only .be done by means of 
reference to the decrea and judgment on 
whioh it is founded, Ft is not for the Court 
to oll for eopies of the judgifent and 
decree when it nas to consider an applica- 
tion mada ta it for leave to appeal aaa 
pauper. There can therefore be no valid 
application for leave to appeal before tho 
Court without the presentation of the 
copies of decree and judgment. (Cornish 
J.) 

RAJAMMAL vs. O. 8, PARTHASARATHI 
AYYENGAR, 


165 LC. 471=1936 M,W.N. 804= 
44M.L,W. 152=A,1.R.1936 Mad. 600, 


Or. 44, r. 1, proviso— Application 
for leave to appeal as pauper, can be rejected 
after issue of noticis. 


An application for leave to appeal in for- 
ma pauperis under the proviso to Or. 44 r, 
I.O. P, Code, cannot be rejected after 
natioes have been issued to the Government 
Pleader and to the respondent. (Zta-Ui- 
Hassan & Smith JJ.) 


Asa RAM øs. Putto Lau. 
1936 O.W.N, 8752 165 LC, 276711). 


Or. 44,r. 1 Sec. 115— High Court 
rejecting application for revision of an 
order refusing to grant leave to appeal as 
pauper, ef can extentd time for payment of 
Court fee, 
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g. P. Code—(Contd,) 


The High Court, while dismissing an 
application for revision of an order by the 
District Judge refasing to grant lenve to 
the appellant to appeal in forma pauperis, 
can extand the timè for payment of the 
reqnisita court fee even though the time 
fixed by tha Distriot Jadge for paying the 
same has already expired and the appeal 
has been dissmised. (Jat Lal J.) 


Mst, RAM RAKHI vs, BAWA ISHAR 
DAS. 
38 P,L.R. 374=A.LR. 1936 Lah, 909, 


Or.45, r. 15—Certified copies of 
Orders in Council, if may be upon, 


The provisions of Or, 45, r 15,0. P. 
Code ara mandatory and Orders made in 
violation of such provisions are irregular 
and without jurisdiction, The Court should 
nah act gvon upon eartified copies of order 
in Council without the production of tha 
original order in Council signed by tha 
ii) af the Council. ‘Srivastava & Nanavutiy 
BIRENDRA BIKRAM SINGH vs. BASDEO 
& ORs. 


` 1936 O.W.N. 262=163 I.C. 3142 ALR: 


1935 Oudh 185, 


Or 47, r. 4- Consent decree—review 
on ground of fraud or mistake, tf per- 
missible. 


A reyeiew of a consent decree on the 
ground that it was obtained by mistake, 
cannot be had, and the consent decree can 
‘bo seb aside only by means of s separate 
127 followed ; 57 Cai, 154 
relied on, (Dunkley J.) 

U Po HU vs, MA THAN YIN, 

A LR. 1936 Rang. 389= 164 J.C. 78502) 


Or. 47. r. 1—Plaint rejected for non- 
payment of Court-fee—when may be restored. 


Where n plaint is rejected for non-pry 
ment of Court fee on account of the fraud 
of the karpardaz of the plaintiff, tha Court 
has power to restore the suit, on an appli- 
estion for review hy the plaintiff. 4 Pat. 
180, 39 0; W., N, I (P. C.) 3 Lah, 127 
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C. P. Code—(Contd,) 
(P, O) referrad, 
Varma JJ.) 

JADUNANDAN SINGH vs- 
SAHU. 


ALR 1936 Pat. 310= 162 1.C, 992=17 
P.L.T. 786. 


(Muhammed Noor & 


BANKAR 


Or. 47, r. 1— Snit for produce rent— 
landlord not producing takhmina sheet on 
false pretext—sust decree—landlord subse- 
quently fling the papers in another suit 
tenant, tf can be apply for review. 

In a suit by a landlord for produce rent 
according to takhmina sheet, the tenant 
pleaded in defence that the takhmina sheet 
was false and the suit had been maliciously 
brought againat him. The tenant applied 
for tha production of the village papers, but 
the landlord evaded their production on a 
falaa pretext. The suit was decreed by 
the trial court and the decree was affirmed 
in appeal by the High Court. Snbsequently 
the tenant having traced tha village papers 
which the landlords had evaded producing, 
but which hs had now filed in another case, 
the tenant applied for review of judgmont. 
Held, that under the cirermstances, the ap- 
pellant was entitled to review of judgment 
on the ground of discovery of new and im- 
portant evidence, (Macplerson & James JJ.) 


BRINDABAN PROSAD os. BANKU 
BEHARI MITRA. 


15 Pat, 295=17 Pat. LT. SYS- ALR. 
31936 Pat, 595. 


Or. 47, vr.2 & 4 Order granting 
review, if appeable. 


When a review is granted, an appeal is 
permissible only on the specified grounds 
nod they are, if the order contravenes the 
provision of r. 2.orr, 4 of Or, 47, or if the 
application for review ia barred by limita- 
tion, (Mohammed Noor & Varma JJ.) 


JADUNANDAN SINGH ts. BANKAR SABU. 


A.IR 1936 Pat, 310=162 IC 992 
17 Pat, L.T. 766, 


` . 
Sch. ll — Award made on an agreement 
to refer future disputes to arbitration, if 
valid, 
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An award, made on an agreement to 
refer future disputes to arbitration is par- 
fectly valid there being nothing illegal in 
such an agreement. There js nothing in 
Sch, 11, Cr. C. P. Code which declares such 
agreement to be invalid. Such an award 
therefore can be legally filed in Court, 
(Jailai J.) 

“RiMDHAN DAS RAMJIDAS vs. SANKAR 


‘Das DEBIDOYAL 


ALLER, 1936 Lah. 492-164 IC. 296. 


Sch. Il, para. 10—Court's power to 
refuse to fle Award which has been accepted 
by parties, 

When an award has been accepted by 
the parties and an application made to the 
Court for filing it, it is not open to the 
Coaré to refuse to do so on the basis of any 
extra-judicial correspondence between the 
Ceurt and another offlesr of the High Court. 
(Monroe J.) . os 

KaNSHI HAM vs. SAMPURAN SINGH. 


38 P.L.R, 318, 


Sch, Il, paras. 10, 20 & 21—Power 


_ of Court to give effect to oral award, 


Where the arbitrators to whom a ‘dis 
pute had: heen referred by the parties witb- 
out thé intervention of the Court delivered 
an unanious oral award but Inter one of 
the arbitrators refused to sign the oral 
award when reduced to writing held, that 
an award under the general liw need not 
necessarily be in writing, and therefore the 
oral award piven -by arbitrators was 
complete when it was delivered and it was 
competent ‘far tha Court to give effect to 
it. 24, Bom, 132 relied on. (Venkata 
Subba Rao J.) 

THOTTAN VEERAN MOHAMMED vs, 
MALAYITHOTI MAVAKKAMTHI, 

71 MLJ, '342=44 M.L.W, 3271936 


M.W.N, 768 = 164 1,C, 683 =A 1.R, 1936 
Mad 713, 


Sch. HL para. 14 & 15— Mistake by 
arbitrators if renders award liable to be set 
aside. 
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Where the parties have selected their 
Judge it ig necessary to show a great deal 
more than mere error on the part of the 
arbitrator in the conclusion at which he has 
arrived before the Court can intefere with 
hia award, Unless the character of tbe mis- 
takes committed by the arbitratora verges 
upon misconduct their decisions will he up- 
held, The arbitrators have considerable 
authority in deciding matters referred to 
them as if by way of appeal, {Pollock J.} 


TULSIRAM & ANR, vs. JHANAK LAL. 


19N.LJ. 151-ILR. 1936 Nag. 44- 
1651 C, 556=A,LR. 1936 Nag, 197 


Sch. If para. 15.— Decree passed on 
award after disposing objection to appeal 
Or revision, 


Only one Court, namely, the Court 
which referred the case to arbitration has 
jurisdiction to decide the question “whether 
the award given by the arbitrator is invalid 
not only for tha reason specificilly imen- 
tioned in CL (e) but on other grounds also. 
This being so the decree passed by a Court 
in terms of an award, after it has disposed 
of the objections under para 15 of Sch. 11., 
CO, P, Code, is final and not open to 
appeal snd to allaw a revision would he 
more objectionable than an appeal in‘auch a 
case. Moreover the arbitration proceedings 
are merely a ramification of tha- main suit 
which is stil! pending and which would be 
dispased of on the termination of the proceed- 
inga. The order of the Court is therefore “an 
intarlogutory order and no rovision lies 
against it, Cal. 167 15 Lah. 715 & & Lah, 
283 followed. (Agha Haidar J.) 


ASA os. MST. BHURAN, 


ALR. 1936 Lah, 468=183 IC, 390+ 
38 P.L.R, 725. 


Sch. Il, para, 14—Meaning of mis- 
conduct—Refusat to hear partics or their 
witnesses, if misconduct, 

An arbjtrator though not bound by the 
procedure and 
rules of eyideues, must hear the partiss and 
if requested, their witnesses, unless he is 
absolved therefrom by the terms of submis- 
ston and must apply his mind to the poiats 
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in dispute and decide ib aceording to the 
ordinary rules of justice, equity and good 
eonscience. The failure to hoar the parties, 
and if necessary, their witnesses, unlers 
absolved therefrom by the terms of submis- 
sión, amounts to misconduct or the part of 
mya arbitrator within the meaning of para. 

, Sch. 2, O. P, Code, 9 All. 253, 42 AlL 

36 All, 1936 (P. O.); and 3 Rang. 

7 referred to. {Mosely Ê Ba UJI) 


-Ma HNINE LE vs, NYEINE BWIN. 
A.LR. 1636 Rang. 191 =162 LC. 772. 


Sch. il, paras “18 & 16—Decree 
sa in accordance with award, if subject 
jfappeal or revision. 


(ase a decree is passed in accordance 
an award, no appeal lies against it 
; on the gronnds mentioned in para 16 
(2) of Sch. 11, ©. P. Cade. No appeal lies 
‘agninsten decree on the ground that the 
reference to arbitration was invalid as all 
tha interested parties did not join in making 
tha reference. Para. 15 (1)(c) shows that 
all abjectiona against the validity of an 
award can be brought in the Court making 
the referenes, the words “or heing other- 
wise invalid” being Wide enough to covor 
all kinds of objections to an award, (Sri. 
vastava & Zia-ul Hasan JJ.) 


RADHEY LAL vs. SUNDER DEI, 
1936 O.W.N. 13=159 LC. t04t. 


Sch. II, para, 17—Appeal if lies from 
a decree on the basis of an award given 
under para. 17. 


An agreement to refer to arbitration 
having been filed in Court under Sch. H. 
para, 17, C. P. Code, the casa was referred 
ta arbitrators who in dua eourse give their 
award, Time to file objections to tha award 
was given by the Court, but no abjection 
baying been filed, the Court proceaded to 
judgment and passed a dacreaa in accordanes 
with the award, Some of the parties to the 
arbitration thereupon appealed to the High 
Court, Held, that.nn appaal was mainten- 
able against a decree following an award 
arrived at under Sch. IT, para. 17, C. P, 
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Code, exoept in so far as tho deeree is in 
variance with the award, (Tek Chand 6 
Dalip Singh JJ) 
LAL CHAND vs. MEGHA RAM. 
160 1.C, 1075- AIR, 1936 Lah, 617. 


Sch. I], para. 20-—Arbditrator, if a ne- 
cessary puriy, in an action to enforce 
award. 


There is no provision of Law under 
which it is necessary to maka the arbitrators 
parties to procesdings under Sah. 2, para. 
20 of tha C. P, Code, inviting the Court to 
pasa a decrea in terms of the award by ihe 
arbitrators,  (Couriney” Terrel C. J. È 
Varma J.) 


PANCHU MANDAL vs GENA MANDER. 


17 P.L.T, 20=161 LC, 691=ALR, 
1936 Pat, 161, 


Sch Ii, para 20- Person applying 
for filing award, objectigg to a potion of 
the award— procedure to be followed by the 
Court. 


Thera is no law preventing n. person 
under para. 20 of Sch. 7 of tha Code of 
Civil Procedure to fila an award made with- 
out the interyention of tha Court, from 
objec:ing to 4 portion of the award. At the 
same time there is no provision entitling an 
applicant to nak the Court to? file a part of 
the nward. In such z cause, the procedure 
to be followed by ithe Court ia either to 
ignore the subsequent illegal prayer or to 
allow the applicant to amend his application 
by deleting such prayer, (Jatlal J.) 


SANGAT RAI vs, SITAL PERSHAD. 


38 PLR. 86-164 LC. 5437A LRE, 
1936 Lah 682, 


COMPANIES ACT (VII OF 1913). 


Secs, 6. 10,12 & 72—Situation of 
the registered, office of a Company if can be 
changed-manne? in which the change can be 
effected, 
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A. stabemen5s in the memorandam of 
association of a Company that its regim- 
tered office would be situated in a partiou- 
lar town is not 4 condition in the constitu- 
tion of tha company. The company can, 
by resolution and upon giying notice in 
agccordanes with the provisions of the Com- 
Panies Act, alter the sitaation of its regis- 
tered afics fram one place to another in 
the same province. (Me Nair JA 


ARYYA INSURANON Co. LTD., IN RE. 
63 Cal, 773. 


Sec. 30 (2)—Person to whom shares 
transferred holding out that he is share- 
holder —such person tf can, on the company 
going into liquidation deny the validity of 
the transfer of shares to hem. 


Where a parson has hasan given shares 
ov shares have baen transferred to him aa n 
qnatifiication of directorship, he heeomea 
thereby a member of tha Company within 
the meaning of Sie. 30 (9), Companies Act. 
Ha cannot auhseqnently after having held 
himself out as a shareholder and member of 
tha Company dany his liability on the Com- 
pany going into liquidation on tha ground 
that the transfer of shareato him was a mere 
calourable transaction, He cannot object 
to hia name being included in tha list of 
contribatorias. (Young C. J.). 


Mutt Ras BHALLA vs. PEOPLE'S BANK 


OF NORTHERN INDIA LTD, 


17 Lah. 576=A,1.R, 1936 Lah, 480= 
38 P.L R. 816= 163 1.C. 670. 


Secs, 31 & 156—Register of share- 
holders how far conclusive as to number of 
shares held by a particular shareholder, 


The register of shareholders In a com- 
pany is nòt absolutely conclusive as to the 
number of shares hald. by a person bub it ia 
necessary not onty from the point of view 
of law hut «a matter of polioy also to sae 


that the register is as concinsive as it can 


be mada consistently with a proper inter- 
pretation of the Companies Act. When n 
shareholder has been treatéd ag such and 
acted as nuch he cannot go back and deny 
hia position to protect himself from liabili- 
ty, sp-cialty when he has [ull knowledge of 
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his real position; tha shareholder is as 
much estopped from going against the re- 
gister nnd disowning liability as the coui- 
pany is estopped from questioning his title 
when anas he is pub upon register, (B. J, 
Wadia J.} 
PENINSULAR 
LID., IN Re, 


LIFE ASSURANCE Co, 


60 Bom. 297, 


Secs. 31 & 156—Person liable in 
respect of shares of a company. 


The Company and whore the company 
has gone into liquidation, the liquidator ia 
not concerned with the persons paying the 
consideration for the shares of the company. 
When the shares have been transferred, the 
person who signed the transfer form ns the 
purchaser and whose name is entered AB 
owner of the shares in the share register 
with his knowledge and consent is fhe con- 
tributory who is lable in respect thereof. 
A person who executes the transfer form of 
shiuras in a company remains liable unlesa 
and until the transferee’s name is entered in 
the register; tha dividends on the shares are 
also payable to the transferor, for he is 
feamed to he the holder of she shares nntil 
the entry is made. (B. J, Wadia, J.) 


PENINSULAR LIFE ASSURANCE Oo, 
Grp, IN RE. 


60 Bom, 297, 


Sec. 3.4 —Irregularity in meeting of 
directors for confirming transfer of shares, 
if invalidates transfer. 

An irregularity in n meeting of directors 
held for confirming a transfer of shares for 
want of notice daer not invalidate n trans- 
far duly made, It is sufficient, if at the date 
of the winding up there is upon the register 
the transferee who is legally liable to the 
company in respect of these shaver, (B.J. 
Wadia J.) ` 

PRNINADLAR LIFE ASSURANCE 
LiD., IN RE. 


Co. 


60 Bom. 297, 


Sec. 36— Copy of register of the mem- 
bers of the Company—Company Judge, if 
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can order company to furnish such copy to 
a share-holder. 

A Company Judge has jurisdiction to 
order a company to deliver a copy of the 
ragister of tha members of the company to 
a share holder of the company. (Iqbal 
Ahmed 4 Harris JJ.) 

BRITISH INDIA CORPORATION 
ROBERT MENZIS. 


1936 A, W.R. 465= 1936 A.L.J 748= 
164 I.C. 387 =A LR. 1936 All, 563. 


Lrp. vs, 


Sec. 38 —Articles of Company — Direc- 
tors carrying ant their provisions — Powers 
of the Court te make enquiries, 

-It ig inJisputable that a member of a 
company and those claiming through him 
are bound by the Company's Articles of 
Association. It forma a contret between 
them,. and in any case in which the Com- 
pany and its directors literally and bonafide 
carry out the provisions, of the Company's 
articles of association, ib or thay cannot be 
said to be acting “withont sufficiant causa”, 
Itis misreading of those words undar See, 
38, Gimpanies Act to suppose that they 
sonfer npon the Coart jurisdiction fo make 
a roving inquiry as to whether what has 
happened is desirabia or evan reason able, 
(Brauni J.) 

V. E.R. M. N. R M. Kasi Biswa- 
NATHAM CHETTIAR ps. INDO-BURMA 
PETROLEUM Ca, LTD, 

AJR. 1936 Rang. 52, 


See. 31 (1) -Order for rectification of 
share, if can be passed when name of skare- 
holder not shown to have been registered 
fraudulently or without sufficient cause. 

An order for rectification of the anere 
register by deleting certain number of ahares 
standing against the name of the shareholder 
applying for rectification ought not to be 
passed where such shareholder fails to show 
that his name was enterad in the register 
fraudulently or without sufficient cause, 
under Beo 38 (1! of the Companies Act, 
(8. J, Wadia J.) 


PENINSULAR LIFE AssURANCE Cu, 
Lry, IN Re. ; 
60 Jom, 397, 
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Secs. 38 & 40 —Fniries in the Regis- 
tar of shareholders, tf primnafacie evidence 
of such person as is entitled to vote in a 
meeting authorising reduction of share 
capital, 

Entries in the Register of share-bolders 
of A company however improperly made of 
the names of certain peraon- as share-holders 
is unless steps are taken to bave the regir- 
ter altered or rectified—-prima-facie evidence 
that such persons ate qualified share-holders 
entitled to take part and vote in the meeting 
of a comp ny authorising n reduction of ite 
shara capital. (Costello & Panckridge JJ.) 


Marwart Srores DrD. vs. GOURI 
SHANKAR CORNKA. 
63 Cal. 703=40 C,W.N. 661-165 


1.C, 408=AL.R, 1936 Cal, 327. 


Secs. 38 & 184—Powersof the Court 
in dealing with an application under Sec, 
38. 


Sea 184, Companies Act incorporates 
Seo, 33. On an application under that sec- 
tion, the Court has power to decide any 
question relating to the title of the aggriev- 
ed person to have his name omitted from 
tha register of ehareholders and generally to 
decide any question neoessary or expedient 
to be decided for the rectifieation of the 
register. Tha exercise of the jurisdiction 
given by the section is diseyetionary 
having regard to the person who is the 
applicant befora the Court afd to all the 
facts and ciroumstanoes of tha cases, (B. J. 
Wadia J.) . 

PENINSULAR L.FE AsyURANCE Co., 
LtD, IN Ra, 

60 Bom, 297, 


Sec. 55 -2) (b), 38 £ 40—Capita! 
lost or unrepresented and reduction of share 
capital—Application of confirmation by 
Court — Court if should insist on proof of 
such loss or non-representation 


‘Where a resolution for reduction of 
share capital of a company is passed on the 
ground that enpital has been lost or is 
unveprezaited by available assets, ib is 
expadient that the Conrt should in con- 
firming auch refuction, insist on some 
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evidence of the existence of the atate of 


facts referred to in the resolution. (Cost- 
ello & Panckridge JJ.) 
MARWARI Stores Lrn. vs. GOURI 


SHANKAR GOENKA. 
63 Cai, 703=40 C,W.N. 661=165 1,C. 
498 = A.LR, 1936 Cat. 337, 


Sec, 92 (5) -~ Prospectus in Enghsh Aled 
with Reyiitrar—prospectus in Bengali sub- 
stantiaily identical with that Aled but not 
containing certain particulars required by 
law — promoiers, if liable to be convicted. 


When the promoters of a company file 
with tha Registrar a prospectus in Nogtish 
fulfilling all the requirements in law but they 
also issue prospectus in Bengali which thou- 
gh substantially identical with that filed, is 
nat a verbatim transl tion thereof, in that it 
omits certain particulars required by Sac, 93 
of tha Companies Act. they ara liable to be 
conyictet under Sec, 92 (5) of tha Act. 
(Guho & Bartley JI.) 

SCrERINtTENDEN?T 4 REMEMHRANCER 
oF LEGAL AFFAIRS, RENGAR vs. BENGAL 
SALT Company Len. 


4. C.W.N. 320=63 CLJ. 
I.C. 829= A TR, 1936 Cal. 33. 


188= 160 


Sec 109 — Unregistered mortgage —in- 
validity of decree on such mortgage against 


` liquidator and creditors of a Compa sy. 


A charge which is not ragistered. under 
See. 109 ofthe Indian Companies Act is 
void against ali tha oreditors of « Company 
irrerpectiva of the date on which thair debts 
accrued, and the fact that decrass haya baen 
obtained, on such unregistered mortgages, 
prior to the winding up application, does 
not take it out of the operation of See. 109, 
Such a decree-holder cinnot stand outside 
the winding up and realise his security, 
thereby diminishing the assets divisible 
amongst creditors. (Panckridge J.) 


SATHGRAM CoaAL Co., LTD. 
mater af. 


In the 


40 C.W.N, 1171, 


Sec. 152 -- Reference ip arbitration in 
wriliny ant according to provisions” of 
Arbitration Act—Reference to Arbitration 
by Court Appeal, tf lies. 
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Sea. 152, Companies Act applies to Lhose 
cases only in which a joint stock campany 
by written agreement refers to arbitration 
in accerdance with the provisions of the 
Indian Arbitration Act any dispute between 
itself and another company or peraon. 
Whara the reference to arbitration is not 
by written agreament of the parties hut is 
made by the Court ina pending snit, the 
arbitrator bas to submit hia report to the 
Court whieh has to passa decrea in the 
auié in accordance with tha terma of the 
award or pass aneh other order in ne- 
cordance with law ns it thinks fit, Sach r 
decree is clearly open to appeal in the 
ordinary course. In these casas, the referane: 
or tha award passed thareon, is not made 
under the provisions of the Indian Arbitra 
tion Act, and Sec. 152, Companies Act, hna 
no applicability to it, {Tekchand ad Dalip 
Singh JI} 


PUNJAB & KASIMIR Bank DED, 
RAWALPINDI vs SMT. DAMODHI. 


A.LR, 1936 Lah, 257 = 165 .C. 339. 


Sse. 153—Scheme of composition to 


` enable insolvent banks to carry on -sanc- 


tion, tf to be granted by the Court. 


The sanction of the Court will not be 
given to a soheme of composition and 
arrangement, which will have the effect of 
enabling a bank, which is to all intents nnd 
purposes insolvent, having for ita assets 
only money lent out on mortgage, simple 
honds and promissory notes, decrees of 
court, ete., but no cash, to continue to carry 
on business and attract now deposiis. 
(Pankridge J.) 


NiLPHAMARI 
IN RE. 


Lauxmt Bank DID, 


63 Cal. 99, 


Sec. 153 —Scheme of arrangement be 
tween the company and depositors. tf binds 
depositors who had obtained decrees Prior 
to meeting —Agreement with majority of 
one class of creditors, tf binds ali of 
that class—Agreement if binds another 
class —Agceement with depositors, if necessa- 
rily binds ati creditors, 
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An agreement of the majority of the 
creditors with the Company under 897, 
153 of the Companies Act binds all who 
fali within the class represented hy the 
suid majority. Bui an agresment nrrived 
at by one class of creditors will not bar 
another class which has not been party to 
it; and cansequently an agreement entered 
inta hy dopo-itors would not necsssarily 
bind oreditors who might coneeivably 
includa a much largar hody of claimants, 
Also a scheme of arrangement between a 
company and its depositors would not hind 
depositors who had-already obtained decrees 
before tha date of the meeting even though 
the depositors at their meeting may purport 
to treat themselyas nnd the decree-holder 
depositors as areditors equally bound by 
the scheme 38 C. W. N. 1171 followed, 
(Guha & Bartley JJ.) 


MANICKGANJ TRADING & BANKING Co, 
LTD. ys. MAPHABENDRA KUMAR SAHA 
& ANR. 

40 C,W.N. 580- ALR, 1936 Cal, 162. 


Sec. 153 —Scheme passed by depositors 
of a company relating to diatribuiton of 
unde among depositors sanctioned . by 
Court — Depositor who had obtained decree 
prior to such claim, if competent to execute 
his decree. 


The depositors of a Company at a meet- 
ing passed a scheme providing for the 
distribution of the available funds among 
the depositors who were to ba deemed as 
cradi cra prorata. The scheme was anne- 
tioned by the Court, Subsequently n 
depositor creditor who had previously 
obtained a deorse took ont execution of his 
decree and it was contended that in view 
of tha scheme adopted under See. 153, 
Companies Act, it was not open to the said 
decree-holder to proceed with tha axeeution 
of his decree Held, that the schema could 
nat possibly be held to apply to a depositor 
ereditar who had obtained a decree before 
the passing of the schame, as suc! a decres- 
holder must be deemed to have ceased to 
ha adepositor. The application for execu- 
tion was therefora maintainable. (Guka 
è Bartley JJ.) 


NoOAKHALt LOAN Co. LD, vs. HEMEN- 


TRA NARAIN Ror. 


ALR. 1936 Cal. 402. 


Co npanies Act—iContd.) 


Sec. 153 - Scheme nf composttion sanc- 
tioned by High Court and particular decree 
holder held bound thereby —Execution pro 
caedings started by such decree-holder in 
Moffuss! Court after getting decree trans- 
Jerred thereto — High Court, if may restrain 
such proceedings by injunction. 

When a scheme of composition under 
Sec, 153, Companies Act has been sano- 
tioned by the High Court and it haa been 
decided that a particular decres holder is 
bound thereby, the High Court has power 
to restrain by injunction prosedings in exe- 
cution etarted by the decres-holder in a 
Mofnssil Oonrt after getting the decree 
transfered there. (Mc Nair J.) 


FALPAIGURE BANKING & TRADING 
Corp, Lun, In RE. 


40 CWN S51=1651C. 655- ALR. 
1936 Cal. 662. 


Sec. 156— Shares forfeited for non- 
payment of call, tf subject to new liability 
created by Sec. 156. 

A share-holder who has forfeited the 
shares held by him for non-payment of call 
ia nevertheless still subject to a new liabili- 
ty created by See. 156, Companies Act, 
far paymon: of the amount unpaid on the 
shares in respect of which he ig linble as 
past member. He is not however liable for 
interest. (Monroe J,) 


Pars Ram BRIJKISHORR FIRM ps. 
JAGRAUN TRADING SyNDICAFE Lrp. 


38 P L.R, 693=A.LR. 1938 Lah. 2262 
163 IC. 126. 


Sec. 156—Jnteresi, if can be awarded 
prior to payment order. 


Tne liability created by Sec. 156, Com- 
panies Act ia a new liability and no provi- 
sion ia made for interest therein, It may 
be that when a Court makes a payment 
order under that section, it enn dtrect 
future interest on the amount fixed in the 
payment order until renlisation, but it can- 
not include interest prior to that time. 
(Addison € Abdul Raschid JJ.) 


Pars RAM Brij KISHORE vs, JAGRAON 
TRADING SYNDICATE, Lit. 


A.LR. 1936 Lah 739, 
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Sec. 156 (I) (iii)--On winding up of 
Company, past members, if can be asked to 
contribute before existing members are called 


upon to contribute unpaid amount of their 


share money 


On the winding up of a Company, a past 
inember of the Company on List C, cannot 
be asked to contribute until the existing 
members in List A baya heen called upon to 
contribata to the full extent of the unprid 
amount of their share money and until List 
A ia exbaused. 168 I. ©. 126 reversed. 
(Addison << Abdul Rashid JJ.) 


Pars Ram Bri KISHORE vs. JAG- 
RAON TRANDING SYNDICATE LTD. 
ALR. 1936 Lah 739. 


Sec, 171—Leare under the section, if 
may be obtained subsequent to the institue 
tion of a sutt, 


Under See, 171 of the Companies Act, 
lanya to preceed with a pending legal 
proceeding can only he granted where that 
proceeding has been intiated prior to the 
winding up order, Tha Court has no jnriadie- 
tion to give the plaintiff lenve to continue 
tha suit instituted without lenye, subse- 
quent to the winding up order {Panckridge 
Ju} 

S. REL Conserecrion Co., LED., RE: 

40 C.W.N, 312, 


© 

Sec, 171,—Suit by Company under 
liguidation—leave of Court obtained after 
institution, but within period of limitation 
—mointenability. 

H a suit by a company under lignida- 
tion has heen instituted without leave of 
Court, but such leave haa been subsequently 
obtained within the pariod of limitation. 
it fa nat proper to flismiss the auit, and to 
enmpel the plaintiff to bring another anib, 
after obtaining the leave. (Addison É 
Abdul Raschid JJ.) 

Peopie’s BANK or NORTARERN INDIA 

PD, vs. PATEH Caan & Co. 


38 P.LR. 1104=A.IR. 1936 Cal, 401 
=164 fC. 136, 7 


Sec, 175—Voltuntury winding up— 
creditor applying for appointment of Oi- 
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cial Liguidator—application, if can be 
treated as one for compulsory liquidation. 

The Court bas no power to waive any 
irregularity aa regards the strict com- 
lance with the law laid down in the Compa- 
nies Aot and the rules made thereunder. 
Under the law, an Official Liquidator can 
only be appointed when a compulsory wind- 
ing up order ig made. But where an rppli- 
cation is made for the voluntary winding 
up ofa Company and for the appoinment 
of the Official Liquidator for effecting the 
same, the Caurt cannot trent the application 
as an application for compulsory winding 
up of the Compary. If the application is 
treated as a petition for supervision, or 
some such order as the Court might be 
empowered to make in the case of a 
compulsory winding up, the Court must ba- 
fora passing auch an order, be satistied that 
the winding up had taken place. A snpervi- 
sion order can be made only whera there 
is a valid winding up. Lut when the 
whole ease of the petitioner is that the 
winding up was lira vires and void, the 
petition cannot be treated as one for snper- 
vision. {Wort J.) 


KAMESHWAR Sixon vs, AMBLER STATE 
& Stone Co, LID. 
162 1.C. 2t8=A.LR. 1936 Pat. 468, 


Sec. 176 (1) —Removal of Liquidator 
by Court en due cause shown — Due enuse; 
measure of, 

The measure of “due cause” in Sec. 176 
of the Companies Act is the real, substan- 
tial and honest intereat of liquidation. 
Where the ciroumstances suggestedt hat it 
waa not the real, substantial and honest 
interest of the liquidation that the present 
Liquidator should ba removed, the Court 
declined to make an order removing the 
Liquidator even where the Liquidator wns 
clearly guilty of neglect in carrying out 
the specific order of the Court and the 
specific rules which hava been laid down 
in the Companies Act. (McNair J.) 


PABNA DHANABHANDAR Oo. 
In Re. 


LFD., 


‘40 C.W N. 857=165 IC, 108. 


Sec'185—Chairman purchasing pro- 
perty with Bank's money taken by him 
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illegally —Liyuidalion of Bank —Liqutda- 
tors claim to such property if allowable, 

Where the Chairman of a Bunk took 
monay illegally from the Bank, and with 
such money parchased property in his 
own name, and the Bank subsequently going 
into liquidation, the property was claimed 
by the liquidators of the Bank, held, that 
the Court could without arriving at a final 
decision of title, order tha property to be 
returned to the Bank, through its liquid- 
atara, (Young C. J. & Monroe J.) 

PAOPLE'S BANK OF NORTHERN INDIA 
LTD vs. HARKISHEN LAL. 


38 P,L.R, 1104=A.1.R. 1936 Kah, 408 - 


=163 LC. 378. 


Sec. 186—Company appointed and 
acting as Liquidator — Legality of appotnt- 
ment, if can be questions iin proceedings of 
payment order under the Section. 

Where the insmorandum of association 
of a company showed that ons of the 
objects of the company wits to inanage 
eatutes and the company on tha basis of 
this nn lartoak to act as a liquidator of ano- 
thar company Ad, that ths Company having 
baan appointed a liquidator and having se- 
opted the position, thy leguity of tha appo- 
inttnent could nos beqnestionad in proceed- 
inga unler Sao, 186, Companias Act, for a 
payment order. (Jalal J.) 


SHAnTI LALL 2s. LYLLPUR Bank LTD, 
{in Liquidation.) 
ALR. 1936 Lah. 276 = 63 5.C, 306, 


Sec. 183 ~Inierpretation of the section. 


_ Sea. 183, Companies Act, mains that 
whara an nrder may ba passed agninsh a 
FRirchaser to pay to bha liquidator, it may 
ha passed against ths purchaser to pay to 
tha bank. Tha section dosa uot giva juris- 
diction ta tha Company Judgs directing 
the winding up of the Co:npwny to an order 
igainaé parisons other than coentributories 
or parsons mantioned in Bao 185. (Sutai- 
man C. J.A Bennet J.) 


JOHN BROTHERS, AGRA vs. OFFICIAL 


LIQUEDATOR, AGRA SPINNING & WRAV- 
ING MILLS Co., LID. 


` 1936 A., L. 3, 741=1836 A.W R, 537- 
165 [ C.79)=AIR. 1936 All, 898, 


CIVIL DECISIONS 


Companies Act—(Contd.} 


Sec, 188 -"“Purchaser” ‘and “other 
persons from whom money is dite” — Meaning 
of the expressions. i 

Tho word “purchaser” in Ses. 188, Com- 
panies Act must ba taken to refer to bba 
word “contributory” which immediately 
preca les it, and iè means the purchaser of 
the interest of a contributory. The words 
“or other persona from whom money is 
dua” in Sec. 188, refers to persons from 
whom money ia dne undar Sec. 183 of the 
‘Act, ga far ag ib is intended that an order 
enforcing a payment should be made, 
(Sulaiman CO. J. € Bennet J ) 


JOHN BROTHERS AGRA vs, OFFICIAL 
LIQUIPATOR AGRA SPINNING & WEAVING 
MrLus Co. LTD. 


1936 A.L.J, 741=1938 A.W.R. 537 
2165 EC. 790=A.LR. 1936 All. 808. 


Sec, 188 —Pir.oas entering inta con- 
tract with liquidator of a company —Court, 
if has jurisdiction io airect such person 
in a Summary manner to make c2rtain 
payments. d 


On the failure af tha appellant to pay 
the amount daa from him under a contract 
enteral into by him with the liquidator 
during the couris of the liquilation of a 
company, the liquidator applied to the 
Court directing winding up, for directions; 
and the Court ordered the appellant to 
deposit the amount in a bunk in the 
accounts of She Company and I the deposit 
was not made within a wesi, the order was 
to be executed as a simplo money decree. 
Held, that tha Oonrb bad no jurisdiotion 
under the Compania: Act to make such an 
order. (Sulaiman C. J. € Bannet J.) 


JOHN BROTHERS. AGRA vs. OFPICTAL 
LIQUIDATOR, AGRA SPINNING & WEAVING 
MILLS Co., LTD, 


1936 ALJ, 741=1936 AW,R, 537 
=165 L.C. 790=A.0R. 1936 All. 808, 


Secs. 230 & 234—Discretion of 
Court to order payment in full to any 
class of eredttore 
- The oreditors referred to in Seo, 230, 
Companiss Act, nre parsons entitled to 
priority under the Statute and as of right, 
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but the Court har under Soc. 234 of the 
Act been allowed a diseretion to order 
payment in full to any classes of creditors 
other than those referred to in Sec, 230. 
Whers the tiscretion used by the trial Judga 
under Seo, 234 is not capricious or in dis- 
regard of any legal principie, the Appellate 
Court will not interfere with the exercise 
of the diseretien, (King C. J. & Thomas J.) 


PEOPLES BANK OF NORTHERN INDIA 


LTD., LAHORE vs. LUCKNOW SUGAR 
Works DrD, Lucknow. 
1936 O.W.N. 639=163 I, C., 194= 
ALR. 1936 Oudh. 338, 
Sec. 282~Balance sheet showing 
under heading “deposits by others” not gross 


amount but net amount after deduction of 
loan cranted, if in accordanee with law. 


Where in tha balance sheet of a cotton 
mill which did not do any snb-idiary 
banking businass but received deposits from 
its customers merely to assist its working 
capital, a ertain amognt was akown under 
heading “Daposits by others”, but the 
umount shown did not represent tha total 
ligure of accumulated deposits but only the 
incorporated net figure after deducting the 
amount of a loan advanced to another mill 
which was nowhere separately shown, and 
it appdured that the Managing Directors 
respansible for tha balanca sheet had an 
interest in not disclosing the loan granted 
to the oter mili; Held, thnt the offence 
under Sec, 284 Companies Act, of wilfully 
making a statement, false in a material 
particular had been committed in respect of 
the balance shest. (Cuntiffe& Henderson JJ.) 

SUPERINTENDENT & REMEMBRANCER 
oF LEGAL AFFAIRS, BENGAL vs, AKBIL 
BANDRU GUHA, 

40 C.W N. 1341=A.1R. 1936 Cal. 680, 


Sch. |, Act 73— Pawer of the Directors 
in borrowing mouey. 

Art. 73 of Seh. I of tha Companies Act 
ja the relevant article ta ba cansidered on 
the point of the powers of the Directors in 
horrowing money. The word “for the 
time being” in that article do nob msan 
“when the claun ig made.” Ié cannot mean 


that whatever be the initial borrowing by ` 


that is not a matter to he 
The ariicle, 


the directors, 
enquira into by the Court, 
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in terms, fixes the limit at any time and 
although the validity of the claim may 
have to be considered in respect of the 
amount olaimed on the date of liquidation, 
it cannot be said that the article in terma 
refara only to that point of time and no 
other, (Beaumont C. J. & B, J. Wadia J.) 


T. R. Pratr (Bombay) LTD, vs. B. D, 
Sasson & Co., LTD. & ANR. 


60 Bom. 326=37 Bom. L.R 978=165 
LC. 126-A-LR 1936 Bom, 62. 


COMPANY. 


Application for winding. UP of a com- 
Pany — Factors that shald be considered by 
the Court. 


No general rule can be laid down as to 
the nature of the circumstances which has 
to be borne in mind in considering whether 
it is just and equitable to-wind up x com- 
pany ana petition for compulsory winding 
up. The decisive question, must kp tha 
quastion whether ab the date of the presen- 
tution af the winding up petition, there is 
rexsanable hope that the object of trading 
ata profit with a view to which the com- 
pany ia formed can be attained. In con- 
nidering that question, the guarantee of the 
prefavence shares should be left out of sight 
axcept in so far as it may have binssed the 
evidence on either side. (Lord Maugham.) 


D. Davis & Co, LTD. vs. BRUNSWICK 
(Australia! Ltd. & ORs, i 
ALR. i936 P.C. 114-161 LC, 539, 
Windidg up of a company— Right and 
priviledges of ordinary share-holders, 


The position of the Court in determin- 
ing whether ib is jnst and equitable fo wind 
up a company requires n fair consideration 
of all the circumstances counectad with tha 
formation and the carrying on of the com- 
pany ; aud the common misfortune whieh 
had be fallen some share-holdera in the 
company does not invelya the consequence 
that the ultimate desires and hopes of the 
ordinary share-holdera should be disregarded 
merely because thers ia a strong interest in 
favour of liquidation naturally folt by the 
holdera of the preferanca shares. (Lord 
Maugham.) 

D. Davis & Co. LTD. vs, 
(Australia) LTD. 

A.R, 1936 P.C, 114-161 1.C. 539. 


BRUNSWICK 
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Petition far compulsory winding up 
Future Prospects of the company, if can be 
considered by the Court - Mannerin which 


such future prospects should be determined, 


There is obviously s great difference he- 
tween a question of positive fact such as the 
pecuniary position of a trading company at 
a particular date and a question of the pros- 
‘pects of such a company. in the Mbare, @ 
matter whieh must depend on all sorts ‘of 
viewe ag to the state of the world trade, 
the confidenca of the publie, the price at 


-whigh artiolea can ba sold, a matter which 


depends very largely upon the number of 
sugh, sales and an infinity of other considera- 
tions very difficult either to summarise or 
to'detina, It is not tha function of a court 
to. determine such a matter on its own views 
RE to. probable success or failure, but to 
form ‘the best opinion it can upon tho evi- 
dence given by persons with a practical 
knowledge of trading questions and the 
local conditions where these affect the 
meiter,. (Lord Maugham.) 


D. Davis & Go. Ltn: os. Brunswick 


( paha) Hey & Ors. 


R. 1936 P.C. 144-161 1.C, 539, 

Meeting of Board of Directos — Notice 
af meeting — Service of notice, when may be 
assumed. 

In order to convena a meeting of the 
board of a company, due notice of the mee- 
ting must be given to all the directors and 
in default of such notice, the mesting is 
irregular. Where, however, the absent 
director had knowledge of tha meeting 
otherwise, no formal notice may be necessa- 
ry. From the mere fact that thera is 
nothing on record to show that notice wag 
not given, the Court cannot assume that 
the notics was not given merely becanse 
there is an entry in the regiater of directors 
that a particular Director has ceased to be a 
director. It is for the party alleging thut the 
meeting was irregular: to prove to the satis- 
taction of the Court that the notice was not 
in faet given to tha ghsent Directors, 
Generally, tha Court is entitled tn assume 
that averything bas been done regularly and 
#i due course in absenea ol any evidence 
ta the contrary. (B. J. Wadia, J.) 

PENINSULAR LIFE ASSURANCE. Co. 
TAP. In RE. 


23 


80 Bom, 297, 
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Sanction of loan by Director on appli- 
cation which contains statements false to his 
knowledge — Director, if personally liable for 
the money, 


A Dircetor of a Bank acted dishonestly 
in sanotioning a loan toa person wbo was 
Munim of hie firm, on an appligation which 
stated circumstances falss to his knowledge. 
The money was not recoverable from the 
debtor as he was adjudicated an insolvent. 
Held, that the Director was personally 
linbla for the loan on the basis of frand. 
(Coldstream & Jailal JJ.) 


PEOPLES BANK OF NORTHERN INDIA 
Ltn vs. HARGOPAL. 


17 Lah. 262=38 P.L.R. 526=A.LR, 
1986 Lah, 268= 162 I.C, 204. 


Director of Company who is also a cre. 
ditor, obtaining undue preference for himself 
with knowledge of Company's insoloency, 
effect. 


If a Diree'or of a Company who is also a 
creditor knowe that a Company is in a state 
of insolvency, that it cannot avoid being 
wound up, and with sneh knowledge obtains 
undue preference over other creditors (for 
example as by obtaining a hypotheeation of 
the stock in trade nnd the outstandings). 
the transaction is liable to be set aside on 
th iid of fraud. (Nasim Ali € Edgely 
JJ. 


. es 
A. H. MOHAMMED E8MAlip & Co, vs, 
SACHCHIDANANDA BHATTACHARYA, 


40 C.W.N, 789, 


Application for shares—allotment not made 
within reasonable time, tf invalid. 


Where a person applied for some shares 
of acompany on 10, 8, 30, and a letter was 
issued to him on 2, 3, 82 asking him to pay 
allotment money and also call moneys, and 
on the following day the company resolyed 
to go into liquidation, keld, that the letter 
calling for allotment money was highly 
suspicious, and since notice of allotment 
had been given. the allotment must be held 
to be invalid, {Bhide d) 

RADHEY SHwM BROPAR Co. LTD. vs. 
PARHHONOY AL! RAMDHAN. 


38 P.L.R. 788=ALR. 1936 Lah, 16= 
1611C 294, 
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Delay in according sanction to the trans- 
fer of shares, if can justify payment of 
dividend to person not yet entered as 
member, 


There is no authority for the proposition 
that a slight delay in according sanction to 
a transfer of shares would justify a payment 
of dividends to a person not yet entered aş 
a member on the books of the Company, or 
that such delay would make the Company 
liable to an action for damage. {Beckett J.) 


G. P, SONAWALLA vs, LAHORE ELECTRIC 
SUPPLY 00., Lrp. 


38 PLR. 742=159 I.C. 766=ALR. 
1936 Lah. 207, 


Question’ whether, one man or more 
holds ali the shares of a company, if rele- 
vant, 

Under the law, a joint stock company is 
a distinct entity and although all the shures 
may ba practically controlled by one person, 
in law, a company being adistinat entity, it 
is not pormissibla or relevant to enquire 
whether it is, ag compendionsly deseribed, a 
“one man company” The law having re- 
congnised joint stock companies as distinet 
antities, these enquiries and suggestions are 
quite irrelevant. (Beaumont, C. J. € B.J.) 

T. R. Pratt (Bombay), LTD, vs. E. D. 
Sassoon Å Co. LD, & ANR, 


6Q Bom, 326=Al,R. 1939 Bom, 62 = 
3 Bom, L.R. 978 =161 LC. 126. 


Right of company to recover calls, which 
are time-barred, 


Where calls made by a Company are not 
paid and their vacovery by the Company 
is time-barred, a liquidator appointed on 
the company going into voluntary liquids- 
tion, can have no higher rights than the 
Company, Mand ha cannot therefore sue to 
recover the time-barred calls. (Monroe J.) 


Paras RAM BRIJKISHORE FIRM ws.. 


JAGRAON TRADING SYNDICATE LTD, 
38 P.L.R 893-A,LR., 1936 Lah. 226 
=163 1C 126. 
e 
Knowledye af person who is officer of 
two companies in respect of one company, 
tf can be imputed to ihe other company. 


Company—(Conid.) 


Where one person is an officer of two 
companies, his personal knowledge is not 
necessarily knowledge af both the compa- 
nies. The knowledge which he has acquired 
as officer of one company will not be im- 
puted to the other company unless he has 
some duty imposed on him by that company 
to reosive the notice, and if the common 
officar has been guilty of frand or even ir- 
regularity. the Court will not draw the in- 
ference that ba has fulfilled these duties. 
(Beaumont, C. J. & B. J. Walia, J.) 

T, R. PRATT (Bombay), LED. vs. 
Sassoon 4 Co, LTD, & ANR. 


60 Bom. 322=A.LR. 1936 Bom. 62= 
37 Bom, L.R., 978=161 J.C, 126. 


E, D. 


Contract by a company - Duty of people 
dealing with a joint stock company, 


People dealing with a joint steck com- 
pany.ave fixed with notice of any limitntions 
on the power of the company contained in 
the Statute under which itis incorporated 
ov in the memorandum of the Articles of 
Association ; but if it is shown that a parti- 
ocular act was ostensibly authorised by the 
statute and the memorandum of the Articles 
of Association, persons dealing with the 
company are nat concerned to see that tha 
company bas put itself into a position to 
exercise ita powers properly. Ontside parties 
ara not concerned with the internal mana- 
gement of the company. They are, for 
instance, not concerned to sea that there 
was a proper quorum of Directors present 
or that parsons who are apparently Directors 
of the company had in fact been validly 
appointed. These are matters of internal 
management. If the disability of a Director 
to vote upon a contract in which he was 
personally interested were impnsed} by the 
articles oJ association, the question whether 
he was personally interested in and entitled 
to yote upon, a particular contract, would 
be regarded as a matter of internal mana- 
gement with which persons dealing with a 
company would not ba concerned. (Bean- 
mon, C. J., & B, J. Wadia, J.) 

T, R. Pratt (Bombay), LTD. vs. E. D, 
Sass on & Co, Ltn, & ANR. 


60 Bom, 326-A,1.R. 1936 Bom, 62= 
37 Bom, L.R. 978=163 I.C, 126, 
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Liability for costs of person disputing 
liability as contributory. 


The costs of contest by a person dis- 
puting hie liability as contributory and 
failing, must, except under very exceptional 
circumstances be paid by such contributory, 
There is no reason why the ordinary rule 
that a party failing must pay the costs 
should not apply in this class of cases 
(B. J. Wodia, J.) 

PENINSULAR Life ASSURANCE Co, 
Lrp.,, IN RE. 


60 Bom, 297, 


CONTRACT. 


Tima when can be said to he of the essence 
of the contract, 


Tima is not ordinarily of the essence of 

the contract, but the parties can make it 

so by expresa agreement in the contract it- 

aelf, or aubsequently by giving reasonable 

‘notice to completa on a certain day, or if 
the nature of the property intended to be 

sold yeqnires it, ag for instance, if the con- 

tract ia for sale ala life interest of min- 

ting leasa given for a fixed period of time, 

(R.C. Mittere7.) 


KRISHNA CHANDRA RUDRA PAL vs, 
KHAN MAHMUD BEPARI & ORB, 


63 Cal, 804=40 CWN. 8592 A.LR, 
1936 Ca) 51~161 3,C. 166, 


Terms of contract, if can be added. to or 
altered to relteve a party of hardship, 

Where the rights and liabilities of the 
parties are regulated by contract, the terma 
af which could not be said to have been 
unfair at the date when the contract was 
entered into, the principle of natural justice 
cannot be invoked to raliave one of the 
parties of soma hardship which might have 
bean provided against in the contract bub 
which Sthetparties have omittad to provide 
for, (Courtney Terrel C, J., Macpherson & 
Fazi Ali JJ.) 

DUKHA LAL CHOWDHURI vs. 
MANABATI. 


15 Pat. 594=17 PL,T. 3392163 IC. 
1003= A,LR, 1936 Pat, 314 (L.B.) 


MT. 
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Novation of coniract- ersentials of, 


Where the dehtors executed a pronote in 
favour of the creditors, and subsequently 
they executed a bond far the same considara- 
tion, but subject to the fulfilment of a 
condition precedent ta the validity of tha 
bond, and such condition was not fulfilled, 
held, that there was no novation of contract 
and a suit could be maintained on the 
pronote, 48 Mad. 693 £ 4 Lah. 15: relied 


on. (Tekchand & Abdul Rashid JJ} 


PREMDAS RADHAKISSEN vs. MOHAMED 
HUSSAIN KHAN, 


AAR, 1936 Lah. 51=162 1C, 88212) 


Minor inducing person by fraudulent 
mssrepresentation to contract with, tf can 


avoid the contract. 


Where a minor induces a person to con- 
tract with him by means of a false represen- 
tation tnat he was of full age, he ia not 
estopped from avoiding the contract subsa- 
quently on the plea of bisinlaney. But the 
minor defendunt should not be allowed fo 
retain tha benefit which he has received 
as a result of his fraudulent misrepresenta- 
tion, and in a suit properly framed, be may 
be called upon to refund the consideration 
money which he had received, But he can- 
uot be made liable to pay interest on such 
consideration money, because his liability 
in this respect arises not ex-contract but 
on equitable consideration. (Hagley J.) 


MANMATHA KUMAR Sang vs. Ex- 
CHANGE LOAN Co., LTD, 


A.R. 1936 Cal, 567 = 165 LC, 363, 


Wagering centract—Nature of transac: 
tion—Intention of parties how should be 
ascertained. 


In order to determine whethar a contra- 
ef is a wagering contract, the Court will 
not only look at the terma of the written 
contract, but also probe among the surroz- 
nding circumstances ta find out the trua 
intention of the parties, These surrounding 
circumstances can only be proved by evi- 
dence outside the written contract and the 
Courts therefore must look behind the form 
af the contract to the ‘real intention of the 
parties, which may be gathered from tho 
oral evidence and the actual transactions 
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batween them. 33 O, L. J. 533, 42 Bom. 
473 followed; 24 Bom. 297 distinguished. 
(Agha Haidar J.) 


LOKENATH vs. S. GOPAL SINGH HIRA 
SINGH, 


ALR 1936 Lah. 215=161 1,C. 713. 


Clause providing for adjudiction of dis- 
putes between contracting parties by third 
person, if valid—powers of such third 
person, 


A o’ause in a contract to the effect that no 
cause of action can accrues until a third per- 
son has decided on any differenos that may 
arise between tha contracting parties is 
perfeotly valid in law and this even whera 
sacl: referee ha; powar to determine liabili- 
ty, and his decision is not limited to quan- 
tum, is binding on all parties and is Anal 
for all intents and purposes withont any 
ous 11 Cul. 239 relied on = ( Panekridze 
J. 

M. D'CRUZ vs, SECRETARY OF STATE, 
40 C.W.N. 865 


Principle & Agent — Renewal commission, 
if payable to a discharged canyasser of a 
Life Insurance Co, on Policies - effected 
through the latter. 


Whore by the terms of a contract 
hetween a Life Insurance Company and a 
canvaasey, it was provided that the latter 
would receise commission on policies intro- 
daced by him aba certain rate on the first 
year’s premium and certain other rates on 
the premium for euhsequent years, but there 
wag also a clause to the effect that the 
company would be entitled to terminate 
the arrangement with the canvasser at any 
time, and they dispensed with his services 
and rafuset to pay renewal commission 
thereafter on the policies introduced by him 
duving the period of his services, keld, (1) 
that under the contract the company had 
power to terminate the whole arrangement 
including payment of renewal commissions 
as they had in fact done; (2) that ordinari- 
ly and also a3 found os a matter of fact 
in the present caso, the canyassar’s duties 
in taapect of a policy did not end with its 
introduction and acceptance and therefore 
the canvasser did not get renewal commis- 
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sions after he had ceased to represent the 
company, even if there was no clause in the 
contract to the effect that the commission 
would be payable so long as the agent 
eotinues to represent the Company. (S, K. 
Ghosh € Edgely JI.) 


PROVAT KAMAL BASU vs. 
ASSURANCE Co. Li, 


40 C.W.N. 694-161 IC. 525- AJ:R. 
1936 Cel. 246. 


PHOENIX 


Mortgage executed for sum due on a pre- 
vious accounit—Morigaye mol completed— 
Suit for recovery of amount— Claim to re- 
cover barred —Suit, if maintainable. 


The mortgagee’s rights in certain trees 
ware mortgaged to the plaintiff for a sum 
due under a previous account, Tho regis- 
tration of the document having for e certain 
reason been refused, the plaintiff instituted 
a sitit for the recovery of the amoant due 
in respect of the mortgage for failure of 
consideration. It was found that at the 
date of the mortgage deed the claim io 
reaover tha amount in respect of which 
the mortgage waa songht to he oxecnted 
had alvaady baen barred, Held, that the 
debt for which the mortgage was given 
being barred by statute, there was no 
consideration for tha mortgage, and the 
suit was therefore not maintainable. 
(Monroe J.) : 


BARU MAL vs. DAULATRAM. 
AIR. 1936 Lah, 164-161 |,C. 703(2). 


Persons getting to estate of dweased Hin- 
du and contracting to pay maentenance to 
widow--Sale of estate to third party who 
undertakes to continue maintenance--As- 
signee from widow of arrears of maintenance 
if can sue vendee. 


When certain persons gelt'ng the estate 
of a decased Hindu bind themselves by a 
Solenama to pay maintenance to his widow 
in exchange for her interest in the lands, 
and thereafter they sell the lands to a third 
party who undertakes by the sale deed to 
continue the maintenance, the widow is tu 
tha position of cestui que trust, vis-a-vis 
the contracting parties, though a stranger 
to the contract may sne the vendee for 
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arrears of maintenan e Soa may also an 
assignee from her of arrears of maintenance, 
(Cunliffe & Henderson JJ.) 


HAREKRISHNA NAIK vs. FAKIR CHAN- 
DRA PAUL. 


40 C W.N., 703-162 1,C. 784=A,LR, 
1938 Cal, 260, 


Grain pits sold by means of slip called 
langole drawn by the fitter of pits—sitps 
providing that fitter of pits will deliver 
arain to party who brings slips —liabtlity of 
intermediate purchasers to ultimate holders 
of slips for nonetelivery on due date. 

Certain grain pits were sold by means of 
slips called “langots” in the market and the 
slips, which wera drawn by the filler of the 
pits provided, inter alta, that “the goods 
entered in the purcha of the grain pib shall 
he delivered hy wa to the party who— 
after sala and resla from the party to 
anotha:— brings this purcha to us after 
receiving from him the ramaining amonnt 
and interest lesa the amount of (Su) mar- 
gin money, “Held, that this condition in 
the slips placed the filler of the pit under 
an obligition to give delivery of grain pit 
on the due date to the ultimate purchaser 
of the purchi provide? the last purchaser 
was ready and willing to pay the amount 
dua on account of the price of the grain 
pit at the rate stated in the slip after de- 
dusting the margin money orginally paid 
to the fillər of the pit. Tha condition 
absolved the intermadiate pnrehasers from 
responsibility to each successive purchaser, 
and tha contractual liability existed only 
hetween the filler of tha pit and the ulti- 
inate holder of the slip Accordingly, an 
intermediate purchaser was not liable to 
the ultimate holder of the slip for tho 
non delivery of the pits on the dne date, 
(Them & Ighal Ahmed JJ.) 


SHIKAR CHAND vs. SHANKAR DAL. 


1936 ALJ. 1012-1936 A.W.R. 884 
=A.LR. 1936 All, 706=165 1.C, 231, 


CONTRACT ACT IX OF 1872). 


Sec 2(d)—Threat of bringing false 
suit, if good constdaration for contract, 

A threat of bringing a false suit, is 
really a form of blackmnit and cannot be 
regarded as a good consideration for a 


Contract Act—(Canid.) 


contract, Such a contract must therefore. 
be regarded as void for want of considera- 
tion under Sea, 25, Contract Act. (Becket J) 


CRUNILAL vs. MAULA Bux. 


A.LR. 1936 g=16h LC, 347=38 
P.L.R. 727, 


” 


Secs. 11 & 65-—Contract with person 
disqualified from contracting—validity 
of. 

The question whether a contract is void 
or voidable presupposes the existence of 
a contract and cannot arise in the case of 
a person wha is disqualified from contract- 
ing by any law to whieh he is subject, 
Sec.65 has no application ta such a case 
in which there never could have baen any 
contract. (Subhedar J. & Pollock A.C. J.) 

CHANDRA Dwar DRO ts. ARTARAN 
Dro. 

A.LR. 1936 Nag, 15: 


Sec. 16— High rate of interest, if evi- 
dence of undue influence. 

The fact that the rate of interest in a 
case is somewhathigh affords no avidence 
that there was any undna influence or that 
there was anything unfair in the transac- 
tion. (Harries & Ganganath JJ.) 


Ipxtry HASAN vs. GULKANDI LAL. 


1936 AWR. SOS=A.ER. 36 All. 
611= 1936 ALJ. #19< 164 iC. 325, 


Sec. 16 (3)— Suit against son on a bond 
executed by father—Son contending absence 
of necessity—Burden of proving that con- 
tract induced by undue influence. 


Ina suit against the son on a bond 
executed by the father, the son set np 
certain defences. sach as, that there was 
no necessity for tha loan, hut omitted 
entirely to raise the question of undue 
infiuenes, Held, that it was only if that 
question had been ruised and the Court had 
come tothe conclusion that the necessary 
facta ware existing to establish that prima- 
facie the eontragt was obtained by undue 
influence, then the onua would haye been 
on the plaintiff under Sub-See, (3) of 
Section 16, Contraet Act to establish that 
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it had been obtained by nudua infiuence. 
(Wort & Rowland, JJ.) 


BAHORE MAHTON vs. JURO SAHU. 
160 $.C, 163=A1,R, 1936 Pat. 76, 


Secs. 16 & 19A—Sale contract indu- 
ced by undua influence —coniract, tf voida» 
ble at the option of the widow of the vendor. 


Where an ignorant man whose mind 
was clouded and affected by hamp smoking 
had heen prevailet upon hy a person who 
had eomplete control over him to part with 
his property in favour of tha former, the con- 
tract is voidable at the option of the vendor 
and after him, of hia widow. In n suit by 
the vandes for possession of property, the 
widow can by way of defenos, plead that 
the contrast waa not binding upon her hua- 
hand and that it gave the vendee no rights 
what oover, (Harries J.) 


Mat. MANBRARI vs. SRI RAM, 


1936 A W.R, 720=1936 A,L.J, 1215 
ALR. 1936 All. 673= 165 I.C, 240, 


Sec. 25—Son signing an acknowledge- 
ment im respect of debis of his deceased 


Jather—contract, if void for want of consi- 


deration. 


Where on tha death of a person, bis son 
signs an acknowledgment in respect of the 
farmer's debts, it cannot be said that the 
transaction was without consideration inas- 
much aa the acknowledgment might have 
heen signed to save the estate of his fatner 
from sale in execution of any decrees that 
might have been passed against such estate, 
Tiegally therefore, there was consideration 
for the balance signed by the son. (Jailal J) 


KUNDAN LAL MUNSHIRAM vs, RAGHU- 
NANDAN LAL. 


38 P.L.R, 85, 


Sec, 25 (3)—Document containing ez- 
press promise to pay a barred debt, if can 
constitute a valsd coniract, 


A document containing an express 
promise to pay a sum of mohey representing 
a previous debt, which is time barred, 
constitues a valid contract aud can be 
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enforced in Court. Oral evidence may be 
adduced for the purpose of connecting the 
express promise to pay with the previous 
time barred deht. 57 Cal, 394 & 60 Cal, 
714 followed. (R, CO. Mitter J.) 


MAUTAZDDUIN vs. NAZAR MOHAMMED 
KWAN, 


63 Cal. 759=40C, WN. 474, 


Sec, 25 (3)—Renewal of a barred debt 
and forcihlity af--knowledge of the promi- 
sor that the debt is barred how far relevant. 


‘The renewsl of a barred note is a 
promise in writing to pay the debt, {payment 
of which the creditor might have enforce 
but for the law of limitation}, within the 
meaning of Sec. 25 (3) of the Indian Con- 
tract Act, and ia therefore enforceable. 
The knowledge of tha promisor is yever n 
condition of liability under the Act. 
(Panckridge J.) 


BANGSHIDHAR 
BANERJEE & Co, 


GoPALKA ws. AL C. 


40 C,W.N, 130, 


Sec, 30 —Joint bet at horse rnee—one 
person receiving the money refusing Lo pay 
the other—right of the latter to recover his 
share by suti. 


The plaintiff and the defendant went to 
horse races together, and they each pub 
Ea. 10 - on the same horse, and the horae 
won. The person who actually entrusted 
tha money to the bookmaker was the 
defendant, and he gave back to the plaintiff 
not Ra. 40 which was half the total win, but 
only Rs. 10 which corresponded to half 
of the original stake. In a suit by the 
plaintiff to recover his half share in tho 
money, it was contended that tha recovery 
of tha money was barred by Sea. 80 of the 
Contract Act. Held, that Seo. 30 the 
Contract Act had no application to the 
case. The suit was one for money bad and 
zeceived to the benefit of the plaintiff, by 
the defendant, who was merely the agent 
of the plaintiff to make the bet. The 
plaintiff was therefore entitled to recover 
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his share of the profits from the defendent. 
(Stodart’ J.) 


MUTRUSWAMY PILLAI vs. VREERASWAMY 
PILLAL 


70 M.L.J. 433=1936 M.W.N, 572= 
ALR. 1936 Mad. 486= 163 LC, 251, 


Sec, 30—Merchant buying goods in 
Japan and entering into contract with a 
bank for purchase of yen for paying value 
of goods in Rupees — Bank covering ttseif 
by yen purchased against yen sold—Tran- 
saction, uf amounts to wagering contract. 


A inerchant in Rangoon purchasing 
goods in Japan ard desiring to pay for 
them in rupees and not in Yen entered 
into several contracts with a bank whieh 
took the form of a purchase of Yen to be 
delivered during a spscifizd period at n 
fixed rate. Tne bank having entered into 
8 contract of this description coversd itself 
by purchasing Yon against the Yen that 
had been sold. Held, that the transaction 
between the parties could not be anid to 
baye been entered into by way of gambling 
or wagering and it was obligatory on the 
importer to pay the bilis by purchase of 
Yen.at the rate prescribed during the 
period -tn which the contracts related, In 
casa of a fuilare to do so there was an 
tetionable breach of contract, (Page C. J. 
& Ba U, 7.) 


ABDUL LATIF JAMAL & Co. vs. YOKO- 
HAMA SPRCIE BANK LTD. 


ALR. 1936 Rang. 269= 163 1.C, 516, 


Sec. 55—Time if essence of Contract for 
sale of land, wherenever period for comple» 
tion mentioned — Earnest money when Jor» 
Jetted in case of failing through of contract 
by vendee's latches, 


Time cannot be held to be of the 
essence of a contriet for sale of land 
merely from the fret that n period for 
completion is mentioned, Time is nob 
ordinarily of the sasencs of contract, but 
the parties can make it so by express 
agreement in the contract itself or subse- 
quently by giving reasonable notice to 
complete on a day certain or if the nature 
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of the property intended to ba sold requires 
it. When a contract falls through by 
reason of the default of, or breach by the 
vendes, the earnest money is forfeited in 
the absense of a contract either express in 
its terms or to be inferred from the whole 
contract, (R, C. Mitter J.) 


KRISHNA CH. RUDRAPAL ws. KHAN 
MAHMUD BEPARI 


63 Cal, 804=40 C.W.N. 659=191 I.C., 
166=A.LR. 1936 Cal, 51, 


- Secs 59-61—Appropriation of pay- 
ment tn acasein which compound interest 
is provided, how to be made. 


The distinction that lies between princi» 
pal and simple interest doea nob exist in 
tha case of compound interest. In the 
caso of simple interest, the interest remains 
always separate and apart from tha princi- 
pal. In tha easa of compound interest 
as soon ns the interest falil due, it becomes 
a put of the principal and does not separate 
from ths principal, In a case in whieh 
compotnd interest is provided, it is open 
to the mortgagee, as soon as interest falla 
due, to add it to the principal, and from 
the total ainount, to deduct whatever ig 
paid by the mortgagors on account of 
interest, (Harries € Ganga Nath JT) 


’ + 
BANARSI DAS & ORS. vs COLECTOR OF 
SAHARANPUR, 


1936 A,W.R, 887-1939 A.L.J. 1262= 
A.LR.1936 All, 712= 165 LC, 498. 


Sec. 62 Agreement to pay debt in spe- 
cifed manner—vea'tdity of, 


On adjustment of necoants, a debtor 
acknowledged a certain sum as due to his 
creditorand agreed to repay if in a speci- 
fied manner, viz. by econvesing to the 
creditor certain propertiaa against specified 
sums dus and by paying the balance still 
dua with interest, within a stnted date, 
Held, that the agreement was, apart from 
Sec. 62 of the Contract Act, n valid and 
unconditional agreement. (Panckridge J.) 


BRIJMOHAN vs. MAHABEERL 
83 Cal, 294=40 C.W.N, 308, 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


367 CURRENT LAW DIGEST 368 


Contract Act—(Coard) 


Sec. 62 -- Novation of contract —present 
substitution, of necessary. 


Tn order to aonstitute novation, there 
must be the present substitution of another 
contract for the origina! contract and not 
a mere agreement to substitute one in 
future, (Bhide Jà 


GURANDITTA MAL BANT RAM vs. 
LABHU RAM LACHMAN DAS, 


38 P.L.R. 155=163 LC, 
1936 Lah. 476. 


123=A.LK, 


` Sec. 65— Cause of action arising during 
trial— Separate suit, if necessary. 


Sze, 65, Contrast Act applies even to 
agreements that sre void ab-initio. If s 
claim under this section is otherwise estah- 
lished, a separate suit for relief is not 
necessary even though technically the 
enuas of action may have arisen whan the 
contract was discovered to ba void during 
tha trial of the suit, (Srivastara & Nana- 
aulty JI) 


BHOLANATH vs, MAJIRANI KUER, 


1336 O.W.N 489=1621C, 362= A IR. 
1936 Oudh 280, 


Sec. 65— Contract of marriage between 
plaintif’s son and defendant's notice — breach 
by plaintif-suit for recovery of ornaments, 
if maintenable. 


The plaintiff alleging a breach of 
contract of marriaga between his son and 
the defendant's naice, sued to reeover the 
value of ornaments presented by him to 
ta the defendant's neice. It was found 
that the breach had been committed by the 
plaintiff, There was no evidence to show 
that the defendent had any of the ornaments 
in hia possession. Held, that the defendent 
could not be made liable to the plaintiff 
either for the return af the ornaments in 
question or for tha value of them.  (Sréva- 
stava A. C. J. € Smith JJ Y 


JAGANNATHA PROSAD t's, MUNNO DAL. 


1936 OW N. 879=165 1.C, 247, 


Contract Act—fCentd,) 


Sec. 68— Guardian taking loan on be- 
half of minor for neccessily of minor's 
estate, if liable. 

When a loan is taken by a guardian on 
behalf of a minor for the purpose of meet- 
ing soma necessity of the minor or for the 
benefit of the minor's estate, the minor's 
estate is liable. (Thom & Bajpai JJ.) 


BENARES BANK LTD. v5, DIPCHAND. 


1936 AWR. 87=1935 A.L.J, 155- 
AIR. 1936 Ail. 172 = 160 I.C. 64. 


Sec. 68 — Supply of clotk and loan of 
money to repair minor's house—plainiiff, if 
entitled to interest, 


Cloth supplied to a minor and cash 
advanced for effecting necessary repairs in 
the house in which the minor lives, are 
necessaries within the meaning of Sec. 68. 
Contract Act. Unless thera is a? supply 
contract, the claim arising ont of Sec, 68 
of the Contract Act, does not entitle tha 
plantiif to claim any interest on his claim, 
All that he is entitled to is reimbursement 
out of the minors estate, (Grille, J. C.) 


RAMCHANDRA vs HARI, 
LLR, 1986 Nag. 12. 


Sec. 69 —" Bound to pay"—paryment bu 
sepuinidar to seputnt for sale~putnidar tf 
liable to seputnidar for such payment. 


The plaintif seputnidar sued the putni- 
dar and Darputnidar for recovery of the 
amount paid by him to avoid the sale of 
the putni under the putni regulation, Jt 
appjaved from tha Darpatni kabuliyat 
that the darpatni rent was to be paid in to 
the seristha of the Zemindar and receipts 
taken from the Zemindar. The kabuliyat 
then stated “if you fnil to pay the assigned 
darputni rent according to kists you shall 
remain bound to pay what sum will fall 
due to the Zemindar” on account of interests 
for defaulted kista, in terms of our putni 
kabaliyat. Before the putni rent became 
due the putnidar sold the putni toa person 
who did not cause himself to be registered 
in the Zenjindary serista. Held, that no 
trust was intended to be created by the 
Darputni kabuliyat in favour of the Zemin- 
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dar, so a9 to entitle the latter to sue the 
Darputnidar. The stipulation in the 
kabuliyat was for the protection of the 
interest of tha Darputnidar. The sepntni- 
dat being himself in defantt at the tims 
whan putni was advertiaed for gale, could 
not get any relief in equity, Hance the 
anit against tha Darputnidar was liable to 
be dismissed. But the Patnidar who was 
liable to the Zemindar for Putni rent, 
thongh he transferred the pntni to tha 
Unregistered person was liable to pay the 
atnount to the plaintiff. (D. N. Mitter £ 
Patterson. JJ.) 


ADHAR CHANDRA MONDAL vs, 
GOVIDA Das, 


49 C,W,N. 1037=63 C.LJ. 2872 A,LR, 
1936 Cal. 463, 


‘Conid,) 


DOL- 


Bec. 69 Joint debt— payment by one 
by executing morigage deed—Debt not 
actually paid— Suit fer contribution, if 
maintainable. 


The plaintiff and the defendant were 
jointly liable to a third party, and the 
plaintiff executed a deed of mortgage for 
paying off the joint debt, and sued the 
defendant for contribution. It was found 
that the plaintitf had not actually paid off 
the amount dus to the third person out of 
the money raised on the mortgage. Held, 
that the payment made by the plaintiff hy 
executing a mortgage deed was not auch a 
payment as could entitle him to sue for 
contribution, unless and until the mortga- 
gor redeemad the mortgagee by paying up 
the mortyaye money or the property was 
gold by the | mortgages in satisfaction of tho 


mortgage, (Srivastava & Nanavulty JJ.) 
RAGHUBAR DAYAL vs. ABDUL 
GHAFRPAR. 


1936 O.W.N, 301=161 1.C. 152- A.LR: 
1936 Oudh 253, 


See. 70—Coniract executed by an 
unauthorised person—party benefitted by 
tha work done if bound to pay compensa 
tion. 


Where work is done by a person under 
n contract which has not been validly exe- 
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euted, but tha person on whose behalf thia 
contraot has been executed eithar in wrong 
form or by an unauthorised person has 
taken the benefit of the work dona by the 
other party, such person ja bound to pay 
compansation to the other party under 
Sec. 70 of the Contract Act. (Jat Lal f.) 


P. D. KHANNA 4 CO, vs, SEORETARY OF 
STATE FOR INDIA, 


38 P.L.R. 618, 


Sec. 73—Suit for damages for breach 
of contract of sale - defendant, if entities to 
credit for carnesi money paid. 


A plaintiff suing for damages for anes 
ef a contract of sale must give the defen- 
Aani credit for any earnest money paid hy 
him in assessing the amonnt of damages 
suffered hy reason of the defendant's 
braach. ‘Harries J.} 


MANGAL SEN CHAXDRA BHEAN ve. 
MALIK SINGH MOHAR SINGH 


1936 A.W.R. 697=164 LC, 317= 
1936 AL J, 937 2 A LR. 1936 "AI 566 


Sec. 73—Contract for sale of goods— 
Breach— Measure of damages, 


In the case of a breach of a contract of 
sale of goods, if there wra an available 
market for the goods at the date of the 
breach, the damages must be based on the 
differance batween the market price and 
the contract price. (Bajpai J) 

GOPAL DAS AGARWALLA vs. 
KISHAN Das, 


1936 A.W.R, 591=A.1.R. 1938 All, 
§14=163 [ C. 919. 


HARI 


Sec. 73-—Contract for sale and pur- 
chase of goods— breach of ~damages how to 
be ascertained. 


Where in a contract for anlo and pur- 
chase of goods the seller is put to conaider- 
nbie loss and expense by reason of the 
purchaser's wrongful rejection of the goods, 
the seller is entitled to the contract prica 
al the goods, plus the exponsea incurred 
lesa such sum as he abtained upon reselling 
the goods within a reasonable time. Tha 
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seller must take all reasonable steps to 
mitigate bia damages. (Harries J.) 

MANGAL SEN CHANDRA BHAN vs, 
MALIK SINGH MOHAR SINGH, 


1936 A,W.R, 697=164 1C, 317=1936 
A.LJ,937= ALR. 1936 All, 566. 


Secs. 107 & 221-—Agent purchasing 
goods with own money—Full in price of 
goods— Agent giving notice to principal of 
his intention to sell the goods if balance nol 
paid Anthortty of agent to sell the goods in 
absence of instruction from principal 


An agent purchased certain goods with 


his own money on behalf of his principal. - 


The price of the gond3 having begun to fall, 
the agent gave notices to tha principal 
demanding tha balance of the purchase 
money and stating that of the sama was 
not paid, he would sell the goods, The 
notices haying been ignored and no further 
inatractions given by the principal, the 
agent sold the goodaat tha market. Held, 
that under the circumstances the ngeni 
must be deemed to have had implied 
authority to sell at the market yate i. e. 
on the best possible terms, The silence of 
the priacipal inspite of repsated noticey 
could be regarded as amounting to his 
implied consent, The agent having paid 
for the gooda waa entitled to retain and 
resell thasame as if he had been an unpaid 
seller, (King C. J, € Nanavutty J.) 


JAGRAM DAS vs, BANARSI DAS & 
ANR. 


1936 O.W. N. 528=ALR, 1936 Ouch, 
308 =: 162 LC, 746. 


Sec. 125 —Contract of indemnity — cause 
of action when acernes. 


Under a contract of indemnity, the 
cause of notion arises, when the damage 
which tha indemnity is intended io cover 
is actually suifered. A man cannot be said 
to have been damnified ao long as he is not 
deprived of anything. A mere remote 
chanos of being deprived, will not entitle 
him to realise damages form his promissor 
or indemnifier, Any suit therefore brought 
before the acttal loss hag accrued, is liable 
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ta be dismissed as premature. 
mmed J.) 
SHAM SUNnAR vs. CHANDU LAL. 
38 P.L.R. 116=159 1,C. 853, 


(Din Moha- 


Sec. 134—Contract of guarantee exe- 
cuted in favour of Court —stipulation for 
enforcement by creditor—See. 134, tf ap- 
pites, 


Sec. 134, Contract Act. presttpposes the 
axistence of a contract of guarantee, to 
which the creditor and the surety, if not 
also the debtor ara parties. The liability 
of the surety arises from an undertaking 
given by him to tha creditor in considera- 
tion of something done by the latter. There- 
fore where there wera no contracta between 
the sureties and oreditor, and security bonds 
were executed by the sureties at the instance 
of the debtor and in pursuance of the orders 
of the Court granting stay, held, that the 
creditors were not party to the contract of 
guarantee even though they ware empower- 
ed under the seenrity bond to enforce and 
therefora See, 134, Contract Act, had no 
application to the case, (Niamat-ullah & 
Collister JJ.) 


JANG BAHADUR SINGH & ORS. vs, 
BASDEO Sixeit & ORs, 


1936 ALJ, 866-1936 A.W.R, 793— 
ALR. 1936 AH. 549 1641.C. 248, ‘ 


Secs, 134 & 137 —Remedy against 
principal debtor allowed io be barred-— 
Surety if discharged. 


Allowing the remady of the creditor to 
ba barred against the principal debtor 
does not discharge the surety ; the creditor 
oan still proceed against the aurety. (R. C. 
Mitter J.) i 

BIRENDRAJIT SANA & ORS. vs, RENU- 
PADA SAMA, 

40 C.W.N, 485. 


Sec. 145— Surety not paying monni 
due by principal debtor to creditor hut mere- 
ly emecnting bond for its payment— Suit hy 
surety against principal debtor for recovery 
of the amount, if maintainable. 
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The payment whioh gives the surety a 
right of notion against the principal debtor 
must be a payment of money ov money's 
worth, Where, therefore, a surety sues 
the principal debtor for recovery of the 
amount due by the principal debtor to the 
creditor, but it appears that the surety bas 
not actually paid the amount due by the 
principal debtor to the orediter but has 
merely executed a bond for its payment. 
the suit by the surety againat the principal 
debtor is nremature for he has no cause of 


‘ action until he pays the amount due under 


the boud, 532 relied on. 


(Dunkley J.) 
MUTUSWAMY vs. K, KAYAMBOO KONAR, 


14 Rang. S11=A.LR. 1936 Rang. 235= 
163 I.C. 868. 


26 Mad. 


Secs. 148 & 151— Silver entrusted to 
goldsmith stolen from his shop — Carelessness 
or negligence not proved —Liability of the 
goldsmith, 


The plaintiff entrusted to tha defen- 
dang, a goldsmith, soma silver and cash for 
the purpose of making ornaments. The 
silver was lost by theft but it was found 


‘that the defendent was not guilty of any 


onralessnese or negligence In a suit for 
recovery of the price of tha silver in ques- 
tion, kald, that the contract between the 
partias was one of bailment within the 
meaning of Ses, 148 Contract Act, and the 
goldsmith could not be made liable for the 
loss. (Srivastava d.) 


SITLA BAKSHI SINGH vs. BAIJNATH, 


1936 O,W.N, 334=161 I.C., 417 =A.LR. 


1938 Oud 261 


Sec. 178 (before amendment of 
1930).—Persons io whim goals entruated 
Jor safe custaty, if may make valid pledge 
thereof for own debt 


The word ‘possession’ in Sea, 178 of the 
Contract Act means unqualified possession, 
Therefore when a. person who has been 
given possession of the goods of another 
for specified or limited purpose, for example, 


Contract act—(Conrd.) 


safe custody, delivers them to his creditor. 
by way of security. there is no valid pledge, 
(B.C. Mitler J) 


NANURAM POKHARMAL AGARWAMDA 
us. MAULAVI HBDAYRT ALI AHMED, 


63 Cal. 808-40 C,W.N 307=62 CLI 394 


Sec. 222 — Agent required to make good 
loss arising out of contract executing a 
Sarkat for the loss—Agent, if can re- 
cover the amount from the principal. 

An agent who enters into a contract 
with another person on behalf of his 
principal, and who being raqnired to pay, 
tha loss arising out of tha transaction exe- 
cutes a Sarkat in favour of the other’, party 
undertaking to make good the Joss, is 
entitled to recover the said lose from the 
principal under Sec, 222, Contract Act. 
(Subhedar, A. J. C.)- 


KODU Sao ONKAR LAT, FIRM vi. 8p RAJ 
MAL NARAINUI. 


31 NLR. (Spp) 184=161 LC, 787= 
ALR. 1936 Nag. 37, 


Sec. 253 (5)—Erpost facto confirma- 
sation of transaction. if permissible. 


Cl(3) of Sec. 253 does not mean that 
an er post facto confirmation can give vali- 
dity to atransaction, initially inyalig. The 
section presupposes that a ision was 
taken, the question havinz¢been raised and 
Frogak (Venkata Subba Rao & Cornish 


MUDENUR NAGAPPA vs, (FikM) BHAG- 
VANJI RASAJ. 


59 Mad. 1036=71 M,L,J. 378=1936 
M.W.N, 716=43 MLW, 769- A,LR. 
1936 Mad 593= 164 I.C. 239. 


CONTRIBUTION. ' 


Contribution decree—appeal by some de- 
fendanis— prayer by plainisf that if appeal 
of any defendant granted the contribution 
Jrom the cther defendants” should be propor- 
tionately tncreased— increase tf can begranied 
against defendant not a party to the 
appeal, 
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In appeals preferred by some of the 
defundants against a decree in a suit for 
contribution, the respondent made an 
application that if the appeal of any of the 
other defendants should be proportionately 
incrensed, Held, that the prayer could be 
granted only upon hearing all the defen- 
dants iv the suit including those who had 
not appealed against the contribution 
decree and had not entered appearance in 
the appellate Court {Fazl Ali & Duby 
JI 


BISAMBHAR DEQ NARYAN SINGH & 


ORS, ve. HIT NARAIN SINGH. 


15 Pat, 219—16 P.L.T, 813=160 IC. 
976=A1.R.1936 Pat, 49. 


CO-OPERATIVE SOCIETIES ACT (II 
OF 1912.) 


_ Secs, 23 & 42 (2) & (6) -Order hy 
liquidator directing a past member to contrt: 
bute, if can be questioned in a civil suit. 


The plaintiff beca:zno a member of a 
Rural Credit Society in 1914. but resigned 
hia membership and withdrew his share 
capital in 1919, The Sociaty having subse- 
quently gons into liquidation. the liquidator 
in the course of his proceeding; passed an 
order directing the plaintiff to contribute 
Rs. 600, To avoid coercive process, the 
plaintiff paid the amount, and then brought 
a gmit inthe Civil Conrt for refund of the 
sama was contendad on hehnlf ef the 
liquidator that no snit for recovery of the 
amount lay in the Civil Court by reason 
of Ses. 42 (6) of the Act. Heid, that merely 
beeanse the plaintiff was ab one time a 
member of the Society, ib could not be said 
that he had no right fo ask the Civil Court 
to decide whether he wag under any 
liability to contribute at all, 14 Lah, 703 
followed, (King & K. S. Menon JJ.) 

SavkAUR U VAIKUNTHA BHAT vs. K. 
SARVOTHAMA Rao, : 
59 Mad. 895-70 M.L.J, 604=1936 


M.W.N, 407=34 M.L.W. 730>A,1R, 
1936 Mad 571, 


Sec. 42 (6)— Susi for declaration that 
award made hy arbitrators unenforceable, 
af may be entertained by the Crusl Court. 
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Co Operative Societies Act—(Conid.) 


Tha plaintiff sued for a declaration that 
an award made by at arbitrator regarding 
certain monetary tiangaction between the 
Plaintiff and the defendant was ineffectual 
and unenforceable, and for an injunction 
restraining the defendant from proceeding 
with the exeeution of the said award. It 
was contended that in view of tha provi- 
sions of the Co-operative Societigs Act, 
the suit was not maiautainable in the Civil 
Court, Held’ that the Civil Court had 
juricdiction to entertain the suit. (Agha 
Haidar J.) 


HIRA NAND & Ors. os. TUB ANJU- 
MAN-IMDAD-L-QAn%A MAUSUMA BUNAR 
BANK. 

38 P.L.R, 355= 161 1,C. 248. 


Sec. 43 (i)—Rules framed under the 
Act, r. 14 (5)—Tahsildar deputed by 
collector acting under r. 14 (8), if a Court, 


A Collector actiog under r. 1} (5) of 
the Statutory rules under the Co-operative 
Societies Act cannot be deemed to ba a 
Cout, and therefore a Tahsildar depnted 
hy the Collector to act under the rule can 
not be said to bea Court. (Cornish J.) 


ABDUL RAZACK SAHER vs. KILPATT! | 
Co. OPERATIVE SOCIETY. 
59 Mad, 257=70 M.LJ. 31=160 IC. 


§20=ALR. 1936 Mad. 150=1936 
M.W. N. 23-43 ML.W, 68 - 


cO-SHARER. 


Co-sharer in exclustve possession of por- 
tion of a common property, tf can he ejected 
therefrom by other co-sharers without proof 
of special damage. 

Ifa co-sharer brings a pertion of the 
common property practically under his 
exclusive possession, another co-sharer is 
entitled to eject him therefore, and it is 
not necessary for the latter to prove any 
special damage, 1 Lah, 249 € 2 Inb. 73 
relied on, (Bhide J.). 


MANGAT RAM vs. GRULAM HUSSAIN, 
38 PLR 679=1631.C. 148. 


Co-sharer in exclusive possesston by 
consent Of other co-owners—-Proceedure by 
which hts possession can be disturbed, 
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Cs-shar ar — (Conid) 


Where a co-sharér is in possession of 
the whole ar in part of a joint property by 
virtue of an ar rangement with his oo- 
owners or with their consent it will not 
ba opan to the ather co-sharers to disturb 
him from possession of the same and if he 
is dispossessed the Court will certainly restore 
him to possession. Their remedy is by 
way of w suit for partition. 55 Cal. 653 
reliet on. (Venkataramana Row J.} 


KovuMMAL AMMAD vs, URATHKAN- 
DIVIL ARANGADAN AMMAD., 


71 M.I,” 1455163 1.C, 825=A,1R, 


1936 Mad 666= 1936 M.W.N. 529-43. 


M.L.W.646, 


Co-tenant authorised to seli property for 
one purpose selling it for another—sale, tf 
vitiated. 


One tenant in common cannot sell mr re 
than his share of the common property 
and any Conveyanes in exoeas thereof will 
nob he hinding on his co-tenants. But it is 
open toa tenant in common to anthorise 
his co-banant to sell hia share of tha pro- 
perty. Such anthority may bs express or 
implied. When such authority has been 
given, the fact thata purpose olher than 
one intended by him is recited in the sale 
dead or that the co-tenant dosa not carry 
aut the instructions given by him will not 
vitiate the sale. (Verkataramana Rao J.) 


APPASAMY MUDALIAR & ORS. vs. SUN- 
DARAM PILLAI & ORS. 
71 M.MLL.J, 223=44 M.L.W. 205= 


1936 M.W.N, 907=164 IC. 1078- 
AIR. 1936 Mad. 698. 


Undivided property —Mortgage by one 
co sharer of property in his exclusive pós- 
ssession — Validity —Mortgage if subject to 
right of other eo-sharers to enforce parii- 
tion, 4 


A co-sharer in an undivided property 
canrot execate n mortgage in respect of 
specific plot of Sir land even though he 
might hava been in exclusive possession of 
the same by an agreement amongst the 
vations co-aharers. Ifsech a mortgage is 
made, the mortgage ts subject to the right 
of the other co-sharers to enforce a parti- 
tion. Accordingly, where a co-shaver in 
an undivided Mahal mortgages two specific 


Co-sharer— {Contd} 


plots of Str in his exelusive possession and 
the mortgages obtains a preliminary docrse 
followed by a final decres for sale on the 
basis of the mortgage, and subsequent to 
the final decree tha two plots in question 
ara allotted to another co-sharer at a per- 
feot partition but the mortgagee deoree- 
holder in pursuance of his deeree pute the 
property to sale, purehases two plots and 
oliiains mutation in his favour, the co- 
shaver to whom the plots are allotted, can 
successfully ana the mortgages auction pur- 
chaser for possession of the plots in ques: 
tion. 7 All, 633, 24 All, 483 and 20 Cal. 
938 relied upon. (Bajpai J) 

ADIT SINGH. vs. RAI BINDAYAL Sanu 


1936 A L.J. 630=1936 A: W.R,.543= 
163 LLC, 762=A.LR. 1936 All, 456. 


COSTS 


Appellate Court's power to interfere.. 


Costs being in the diseretion of the trial 
Court, tha Appellate Court cannot interfere 
where there was ‘material for the exercise 
of the discretion, (Courtney TerralitC. J, 
€ Dhavle J.) 

_ SECRETARY OF 
COLLIERY Co. 


15 Pat. 510=17P,L.T 229-164 C. 
860=-A,LR. 1936 Pat, 513, 


STATE ya. LODNA 


b 
Partition suit — Ordinary rule as to 
cosis —defendant when may be made liable. 


Ordinarily in a partition suit, pure and 
simple, the parties are to bear their own 
costs of the suit up tothe stage of the. pra- 
liminary decree, but when the defendant 
contests the plaintill’s right to claim prrbi- 
tion, he may ba made linble for costs in- 
curred by reason of his unfounded oppoai- 
tion. An obj-ction thaton a proper cons- 
truation of the Will of the last owner, there 
could be no partition of the property is not 
such an unfounded objection when there is 
a clause in the will apparently containing 
certain restrictions on partition. (D. N, 
Mitler & Patterson JJ.) . 


HAREY HAREY SINHA CHOWDAURY 
ys. HARI CHAITANYA SINHA CHIOwWDHURY' 


40 C.W.N, 1237, 
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Costa— (Contd,) 


Joint decree for costs against several 
persons—One judgment debtor satisfying 
entire decree —Other judgment debtors when 


lrable to contribute. 


A joint decree for costa against several 
judgmant-edebtors creates a joint debt on 
the paré of the judgment-debtors in favour 
of the successful party and if any ove of 
them is compalled to satisfy tha whole, he 
is primafacie entitled to have contribution 
from his co-judgment-debtors unless the 
latter can show any ground for being 
relieved. (B.O, Métier J.) 


KULADA Prosap MITRA & Ors, ps. 
GURIBALA DERYA. 
40 C.W.N, 1089. 


COURT-FPES 


Time granted to make up deficient court- 
fee—Daie on which the Court fee must be 
deemed to hau: been paid, 


Where time is granted to make up 
deficianey in Court-fee and the deficiency 
is made good within tha time allowed, 
the document on which the Court-fes is so 
made up must be taken to date bask to tha 
data on which it was originally presented. 
10 Lab. 787 followed. {Tekchand & Dalip 
Sinhg, JJ.) 


NIBAL Crann vs. District BOARD, 
MIANWALI. 


A.LR. 1936 Lah, 564. 


Review of judgment on appeal presented 
in forma pauperis—Court fee, if need be 
paid on application, 

No Court fea is required to ba paid on 
sn application for review of judgment paas- 
edin an appeal which was presented tn 
forma pauperis, 20 All. 410 followed. 
(Guha Bartley JJ.) 

SERAJGANI CO-OPERATIVE URBAN 
BANK, LrD, & ANR. gs. BINDUBASINI 
Dassva & Ors. 

40 C.W.N. 1047 = A I.R. 1936 Cal.’752, 


Sufficiency of court-fee challenaed— 
Order hy the Court tf may We revised. 

The High Court will not ordinarily 
interfare with inter-locutory order exeept in 
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 Court-Fee—(C anid.) 


exceptional circumstancea when sneh order 
may result in irreparable injury to one or 
other of tha litigant parties. An order to 
permit the suit to proceed does not injure 
any party, When a sujt is allowed to 
proceed on an insufficient court-fee, it is 
not either of the litigant parties who suffers 
but the revenue. Tha Court-fee Act was 
pused nat to arm the titigant with a 
weapon of technicality against hia opponent 
bat to secure revenue for the benefit of the 
estate. The High Court therefore will not 
at the instance of a party interfera with an 
order of the trial couré nilowing « suit to 
proceed on an insufficient court-fee. 
(Agarwalla & Varma, JJ.) 


RAGHUNANDAN Gir vs. DENRAJ GIR. | 


15 Pat. 340=A,1R,. 1936 Pat. 35=161 
22-17 Pat, L.T. 9, 


Court if can demand court-fre on the 
ground that plaintif should have asked for 
consequential relief, 


For the purpose of eourt-foe, the court 
muat look to the plaint only. Conrt-feo 
onnnot be demanded from a plaintiff on. 
the ground that question of poasession will 
arise in the suit. Though itis open to the 
Court to say that the plaintiff has really 
asked for a consequential ratief though he 
has tried to conceal if by casting the ‘reliefs 
ina particular form it is not open to the 
Court to say that the plaintiff should hayo 
asked for consequential relief and should 
have paid the proper fea az in suoh a suit, 
3 Pat. 915 followad. (Mohammad Noor £ 
Varma JJ.) 


SITARAM SINHA vs. JOGENDRA NARAIN 
SINTA & ORS, 


15 Pat 3862 ALR, 1938 Pat. 171=161 
X.C. 706=17 Pat. L.T. 115, 


COURT-FEES ACT (VILOF 1870.) 


Sec, 7 & Sch, 1. Art. 1—Appeal in 
which no amount claimed but liability of 
certain property for decretal amount dis- 
puted, how should be valued. 

Where in an appeal against a mortgage 
decree, an appellant does nob dispute the 
amount decreed but disputes only the 
liability of a certain property for the deore- 
tal amount, the value of the appeal for the 
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Court.Fee——(Cnontd,) 


purpose of the court-iea, ia under Art, I, 
Heh. 1 of the Court-fees Act, the values of 
susah property, when soch value is less than 
the amount decreed. When such value 
exeseda the amount decreed, the value of 
the appeal is the decretal amount. (Addi- 
son é Abdul Raschid JJ.) 


FAZL AHMED vs. TOLABAM SINGH. 


38 P.L.R. 12=1621C, 729=AlR, 1936 
Lah, 17. 


Sec. 7 iiv)fa) & Sch. IL Art 17 A 
Suit by a minor to declare decree tn his 
absence a nullity— Court-fee payable. 


“Ita party to a decree suss to seb aside 
or cancel the decreas, Bee. 7 (iy-A), Court 
fees Act, governs the Court fes, but if the 
party aueing was nots party to the decree 
which he soeka to have declared not binding 
ou him, the appropriate provision of the 
Court Fee: Act is Art. 17 A. Where there- 
fore tha plaintiff sued for a declaration 
that a razinama decree passed against tha 
membera of a tarwa, of which the plaintiff 
and defendants ware membara —tho plaintiff 
then being a minor represented by the 
defendant—may be declared null and void 
nnd the plaintiff paid court fea in accor- 
anos with Art. 17 A, held, that the court 
fea paid was proper and the plaintiff was 
not liable to pay court fas under Sac. 7 (iv) 
A, of the Court Fees. Act. (Cornish J.) 


MANAKKAT THEKEPEEDIK AIYL KOOLLE- 
YI NAPUVILE PURAYIL ABDULLA vs. 
SUBRAMANYAN PATTER, 

41 M.LS, 383=43 M.L W, 715. 


Sec. 7 (iv) (a), Civ) 'c} & Schedule 
ll, Art. t7A—Suit to declare right by 
survivarship to the properties left by a 
m-mber of ajoint family on declaration of 
Will of deceased to be forgery—Claim for 
possession to properties— Relie! regarding 
recognition of discharged of promissory 
note - Court-fee payable. 


The plaintiff sued tha frife and daughter 
of a deceased person for possession of the 
properties toft- by the latter on n 
declaration that a will left by the de- 


Court-Pee Act—(Con/id.) 


ceased was a forgery and that the plaintiff 
was entitled to succeed to the properties 
by right of survivorship, The plaintiff 
further claimed that a promissory note 
executed by by him in favour of the de 
eoasel had been dissharged and he was 
entitled to receive back certain documents 
which he had given by way of security. 
Held. that neither Seo. 7 (iv) fo) nov Sec. 7 
(iv) (a) applied to the case for the purpose of 
caurt-fee. The plaint was leviable to court-fee 
as for a mere declaration under Art. 17A 
of Scheiule If of the Conrt-fees Act aa 
amended in Madras. (Beasely C. J) 


ATHMARAM CHETTIAR vs, SARASWATHI 
AMMAL & ORs. 
70 M,L.J. 542-43 MLW. 696= 1936 
M.W N. 475=163 IC. 837=A.1LR 
1936 Mad. 344. 


Sec, 7 (iv) (a) (ix) & (x)— Suit for 
recovery of mortgage bond with an endorse- 
mentof full  sastsfaction—Court fee 
payable. 


À anit by a mortgagor for recovery of 
a mortgage bond with an endorsement of 
full satisfaction is in substance a sunib for 
redemption, and advalorem court fea has 
to ba paid on the-sum borrowed. Such +a 
suit is not one for specific performance of 
a contract a3 contemplated under section 
7,Cl, x of the Court Foes Act. (R, C. 
Mitter J.) 


e 
MUHAMMAD ISHAR MIYA GHOWDHURS 
vs. ANANDA CHANDRA SABA. 


63 Cai. 637 = 40 O,W.N, 90= 162C.L.J, 
405-184 I.C, 1042. 


Sec. 7 (iv) (b) (c), (iv) A (v)—Surt 
by sons for declaring a sale deed by iheir 
farther invalid and for partition and 
possession — court fee payable. 


The plaintiffs who were two brothera 
instituied a snit against their step brothers 
and stepmother for a declaration that the 
suit properties were the undivided ancas, 
tral properties by their father to their step 
mother was invalid having been effected 
without consideration for the purpose of 
depriving the plaintiffs of the benefit of 
the sama ina partition bstween them and 
their father. Tha plaintiffs further prayed 
for a partition of their shares by metes and 
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Court-Fess Act—(Conti.) 


bounda and for separate possession thereof, 
Held, that for purposes of Court fee, the 
suit fell under ol. (v) of See 7, of tha 
Court Fee: Aot, and not under el. (iv), 
sub-el, (bi or a), nor under el, (iy-a) of tha 
Act. (Varadachariar J.) 
SELLAMMAL vs. JOTHIMANE NADAR. 
70 M.LJ. 398=161 J.C, 879-1936 
M,W.N, 148 = A.I,R. 1936 Mad 411, 


Sec 7 (iv) (c)— Suit for declaration 
that lambardar hound to reecive land 
revenue from plaintif and for ingunction— 
Court-fee payable, 


A suit for a declaration that the defen- 
daut lambardar could nob refuse to accept 
lan? revenue from the plaintiffs for the 
land of which they were occupancy tenants 
and for a perinanent injrnetion against tha 
defendant compelling him to receive such 
land revenue from the plaintiffs and not 
the tundlord, ia a anit for declaration with 
consequential relie! within the meaning of 
Sec. 7 (iv) (c), Court-feas Act and is there- 
fore liable to pay court-fees ad-valorem. 
Where, however, the plaintiffs treat the 
suit as one for mere declaration but gives 
a particular valuxtion of the suit for the 

arposas of jurisdiction, that value will also 
ə the valuation of the suit for the purposes 
af court-fee, and the plaintiffs cannot 
ba allowed to reduce that value. 8 
Lah. 581 4 38 P, L. R. 349 relied on. 
(Addisoy € Abdul Rashid. JJ.) 

SUNDAR, Sing & RATINDRA SING & 
ANR. 

38 P,L.R. 688-163 LC, 227, 


Sec. 7 (iv) (c), Proviso (as amended 
by Madras Act V of 1922)— Suit for 
declaration of a right to get water free 
of irrijation cess and for refund of cess 
paid —Court fee payable. 

Tho ptaintifi brought a suit for a deolara- 
tion that in respect of certain lands in his 
holding, he had a right to take- water from 
the river frea of irrigation esas, He also 
prayed far rsfiind of an amotnt illegally 
levied from him on account of such casa. 
The trial Court held that the plaintiff was 
beund to pay Court fea ander See. 7 (iv) 
{c) of tha Court Fees Aot*read along with 
the proviso added to that clause by Madras 
Ast V of 1992. Held, that the plaintiff was 


Court-Fees Act—(Cexid,) 


not suing for a declaration in respect of 
a right of easement, but was merely asking 
for an immunity from assessment, and the 
consequential relief did not relate to any 
immovable property, but was only a elaim 
for recovery of money. Therefore, the 
proviso added by Madras Act V of 1922 
was not applicable to the case, {Varaan- 
chariar J.) 
GURUNATHA CHETTIAR vs, SECRETARY 
of STATE. 
59 Mad. 962=70 M.L.J, 625= =1936 
M.W N. 115=43 M.LW. 192=1601C, 
939 A.LR. 1936 Mad, 201. 


Sec. 7 (iv) ie) & Sch. If. Art. 17 Gii)-- 
Suit by minor son for deolaratiom that 
mortgage decree and sale are invalid and 
not binding on him~ Court-fees payable, 


A suit by a minor for a declaration that 
a mortgage decree obtained against his father 
and a gate of the properties in suit in execu- 
tion of the said decree, are invalid, and as 
such not binding on his interest involves a 
consequential relief, and ia governed by Sec. 
7 (iv) (0), Court-fees Act, ‘The fact that 
the minor had not been personally tinplead- 
edjin the suit on the mortgage against his 
father does nob make any difference. 51 
Bom. 450, 8 Pat 728 veferred to, (Addison 
i Beckett JJ.) . 


SOHINDAR SINGH ws. SANKER DAB. | 
ALR. 1936 Lah. 166. 


Sec. 7 iv) (e) & Sch. H, Art. 17 
(iti) Suit to set aside decree declaraing 
annual maintenance charge upon property— 
Court fee payable. 


In a suit for a declaration that a certain 
property is not subject to the payment of 
n maintenance imposed by a decree declar- 
ing maintenance to be charged upon the 
property, where no consequential relief is 
expressly prayed for by the plaintiff, the 
Court-fea is payable under Art. 17 (iii) of 
the 2ud Schedule to the Couri-feas Act. 
For the purpose of fixing the amount of 
court-fae in a suit of this kind, the language 
of the plaiot should be primarily looked to. 
(King O. J. & Ndnavutty, J.) 

BANK OF UPPER INDIA ts. ABDUL Abi, 

1936 O.W.N. §822=A,3.R, 1936 Oudh. 
317 = 162 1,C. 750, 
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Oourt-fees Act —(C ontd.) 


Sec. 7 (iv) (b)—Suit for dissolution 
of partnership and settlement of accounts— 
court-fee required to be paid. 

Ina suit for dissointion of partnership 
and settlement ef accounts, it is not 
necessary for the plaintiff who had provided 
all the capital far the business of the firm 
to pay a court fee stamp on the whole 
mount which he claims should be taken 
into account in adjusting the final accounts 
hetween the parties, Ibis open to him to 
value bis relief for the purpose of court {ee 
stamp tentatively at such figure as he may 
choosa to fix under Seo. 7 (iv), Court Foon 
Act. (Jailal é Sale JJ ) 


TARIF SINGH vs, KANSHI RAM, 
160 1.C, 642= A,LR..1936 Lah‘ 458, 


Sec, 7 (v), Cl. (e)—Suit for possession 
of oe if comes under Sec ? (F), 
Cl (e) . 


For the purposa of computing the yalaa- 
tion of land, the subiect matter of a rnit 
for possesrion, the legisiature has drawn n 
distinetion between the ease where the 
atbject matter isa hones or a garden. If 
it ig & garden, it will come nnder Cl. (e) of 
Sub Sc. 5, Sec. 7, Court-Fees Act, and the 
Court fes will have to be paid on the 
market ‘value of the garden and not on the 
hasisof the annual revenue of the land. 
(R. C. Mitter J) 


JOGENDRA NATH Das vs. 
CHAND ¢ HUKUM CHAND FIRM. 


A.LR, 1936 Cal, 264 = 162 1,C, 810. 


Sec. 12 (iii}— Power of appellate court 
tarequire payment of the entire deficit 
court fees on plaint. À 

A court of appeal is competent under 
flee. 12 (ii) of the Court Fees Aot to 
require that a party who is liable to pay court 
faea should pay the entire deficit court foar 
on the plaint, even though the appel 
before it is with regard to only a portion 
ot the claim. (D. N. Mitter 4 Patter. 
son JJ.) 


RAPHARANT DASSI vs, KSHETRA MoO- 
HAN CRAKARVERTY. 


63 Cal. 720=40 C.W N. 408, 


BARUP 


25 
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Secs, 12(ii) & 28— Written statement 
claiming set of not stamped - Court accept- 
ing same but directing payment of proper 
Court-fees~ Court-fee not - patd—High 
Court, if can direct realisation of couri- 
fee. 

A written statement claiming 4 set off was 
accepted by the trial court throngh mistake 
or inadvertence although not stamped. The 
trial judge subsequently directed the party 
to pay sourt-fees but the rame was nob res- 
lised in the trial court. Held, that the High 
Court conld, in seoond appesl, under Seo. 12 
(ii), Court-fees Aot & Sec. 149, ©. P, Code, 
direct the appellant to pay the court-fees 
not paid in the trial court. 10Lah. 747 relied 
on. (Nasim Ali & Henderson JJ.) 


JITENDRA NATH Rov vs, GNANADA 
KANTA Das GUPTA. 


A.LR, 1936 Cal, 277, 


Sec. 17—~—Suit on several mortgage 
bonds —Court fees payable. 


Although Sec. 67A of the T.P, Act requi- 
res that in the casa ofna mortgagee holding 
several mortgages in respect of all of which 
the mortgage money has become dus, he 
musat bring one anit, yet the provisions of 
that section cannot affect in any way the 
provisions of Sec. 17 of the Court Fees 
Act. Under that section, the proper court 
fee to be paid on a plaint in a suit te enforce 
several mortgage bonds, by whigh different 
properties are hypothecated, is not on the 
aggregate amount of the claim but the 
total of the faes payable separately on the 
sums claimed in respect of esch of the bonds, 
(D. N. Mitter and Patterson JJ. ). 


RADHARANI DASI vs, KSHETRA Mo- 
HAN CHAKRAVERTY. 


63 Cal. 720-40 C.W.N. 406, 


Sec. 17— Suit for recovery of amount 
due in respect of dealings—cost of sending 
notice of demand, tf constitutes a separate 
and distinct subject from the items relating 
is the dealings, 


The plaint in ® suit for recovery of tha 
amount due ju respect of dealings reb out 
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the umounts due in respaot of the dealings 
and the cost inourred for sanding notices 
of damand. Held, that the item relating 
to the cost of sending notics of demand 
was not a separate or distinc: subject from 
the items relating fo the dealings within 
tha inenning of Seo, 17 of the Court Fees 
Act. and that the valaition of the suit as 
if the claim related to one subject only was 
arrect, (Beasely C, J. € Stodart J.) 


R. R. GOPALCHARI, IN RE. 


59 Mad. 739=1936 M.W.N, 243=43 
M.L.W. 362=70 ML), 308=A,LR. 
1938 Mad. 420. 


Sec, 19 (xvii)—Appliention by prisoner 
that opposite parties be convicted, tf falls 
within Sec 19 (xpi). 


Ci. {xvii) of See, 19 of the Court- 
feaa Act contemplates n petition by a 
prisonar claiming some relief or indulgence 
or right on behalf of himself in his capacity 
as & prisoner. Whera n prisoner applies that 
nan order of acquittal he set aside and the 
oppesite parties convicied and sentence 
according to law, the application does not 


-fall within Seo. 19, Cl. (xvii) and is nob 


exempt from stamp fees. (Harris, J.) 


MOTI PANSARI vs. USMAN SHEIK. 


1936 A.L.J. 453=1935 A,W.R, 215= 
162 1.C, 298=37 Cr.L'J. 566-1936 
Cr.C,484= A.LR.1936 All, 318. 


Sch. 1, Art, 1— Suit for possession — 
Appeal by defendant—Court-fee payable. 


Where in a suié for possession the delen- 
dant claims to be in possession of the pro- 
perty in dispute as mutwali under a waki- 
nama, but the trial court finds the wakf in- 
valid and decrees the snit, in an appeal by 
the defendant for gething aside the decree, 
ad valorem court-fee should be paid ander 
Sch. 1, Art. 1, Court-faes Act. 1935 A. W, 
R. 196 & 56 Cal. 188 distinguished. (Bennet 
J) 7 


RASHIDA KHATUN w Fatyaz BIBI. 


1936 ALJ. 514=1636 A W.R, 341 
A.LR, 1936 All, 216 = 159 J.C. 727 


Court fees Act—(Conéd,) 


Sch. 1, Art. 1—Mortgage suit— 
Court finding deft. to be a non-agricuiturist 
—Deft, appealing againt such cemtention — 
Court-fes payable. 


Ina mortgage suit, a plea was taken by 
the defendant that he was an agriculturist, 
hut the Court overruled the objection and 
passed a dearea against him, Thereupor: the 
defendant appealed against the decision pray- 
ing that he be deolared an agrioulinrist. He 
paid a court-fee stamp of Rs. 10 only on 
the appeal, Held, that the dofendant was 
not entitled to appeal for the purpose of 
merely getting rid of a finding of a trial 
Court which did not suit him, He conld 
only appeal against the deeres and was liable 
to pay a court-fee stamp under Ait. I of Sch. 
I, Court-fees Act. ‘Addison & Abdul Rashid 
AJA 


FAZL ARMAD vs. TOLA RAM BING, 


AIR. 1936 Lah, 179=t62-1.C.729 
=38 PLR. 12, 


Sch. 1, Art. 1—Sxit for declaration 
that property entered in mortgage deeds be 
derlared to be the property of the Math and 
morigagees be declared to have no right to 
sell the property —Court-fee payable. 


In a suit on the basis of two martgages, 
a certain persan applied to be made a party 
defendant in the suit on the gronna that the 
Mohunt who had executed the mortgages 
had initiated him as n discipleand nominated 
him as his sueceasor and he had accordingly 
a right to protect the properiy. The appli- 
eation having bean disallowed he instituted 
a suit fora deelaration that the property 
enterad in the mortgage deals conosarned he 
declared bo be the property of the Math and 
not transferable and that the mortgagees be 
d-clared to have no right to have the pro- 
perty sold by auction. Held, that the plain- 
tiff was not strictly speaking asking for any 
declaration as to bis own legal charaeter or 
as to his own righi to the property in ques- 
tion ; ha sought in effect to have the mort- 
gage deed in question adjudged void and the 
relief claimed in the suit must therefore be 
regarded as coming within the scope of Sec. 
39 and uot, Sec. 42, Specific Ralief Act. 
An advalorem court-fee was therefore pay- 
able on the valuation stated in the plaint- 
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1982 A En J, 684 applied. (Bonnet & Smith 
J. 


GORHAIN MOHRSHER GIR vs, SHIKA 
RAHMATTULTAT. 


1936 A.L.J. 798, 


Sch. 1, Art 12—Snecession certificate- 
court-fee io he paid according to the Act in 
force at the time when succession certificate 
comes into existence. 

In the case of Succession Certificate, the 
relevant date for valeulating tho amount of 
court-feea ia not the data when the applica- 


han for the issue of the certificate is made. 


lt is either the date when the certificate ja 
drawn up or perhaps the date when the 
Court pases an order thet such certificate 
should he drawn up. Accordingly, the 
amount of fea payable shonld he caleulated 
according to the Conrt-faes Act, whioh is in 
foree entha data when the certificate comes 
into existence, 52 Bom, 61 & ATR. 1924 
Cal. 987 referred. {Allsop & Ganganath 
tft 


GURCHARAN PROSAD ys, SECRETARY 
OF STATE POR INDIA. 


1936 A,W,R. 111=161 £.C, 209-1936 
A.L.J. SS=A,LR. 1936 All, 309. 


Sch. If, Art 1—Application under O. 2I 
1.63 (a), C. P. Code—-Oourt-fee payable. 


An application by a decres-holder nnder 
O, 21 1. 63 (a) C, P. Code framed by the 
Lahore High Court for sn ‘enquiry into the 
indebtedness of certain parsons to tbe judg- 
tuent-debtor and directing them to pay the 
money in Court is an application under Bec. 
47,C, P: Goda and should be stamped as 
such with a court-fes of Re. 1. An advalo- 
rem court-fee is not required. (Jatia/, J.) 


ORANDIGRAM va, JANKIDAS, 
38 PLR. 191, 


Sch. ILArt. 1, cl. (d)—Court-fee, pay- 


able on memorandum of objection under 


Or. 41, r. 26, C. P. Code, 


An objection filed under Or. 41, r. 26 ©. 
T. Coda, not baing an application or petition 
within the meaning of Art. 1, cl. (d) of 


390 
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Sch. 2 of the Court-fees Aat, no conrt-fea 
ia payable on the memorandum of objection. 
(Srivastava € Zia-Ul- Hasan JJ.) 


` SITARAM vs. SUKARAJ. 


1936 O.W N, 113-160 1,C. 38(1)= 
ALR. 1936 Oudh 180, 


Sch Ul, Art. 17— Suit under the Santal 
Parganas Settlement Regulation for decias 
ration that record-of-rights is wrong as tt 
omits plaintiff's name and extent of share in 
the estate— Court-fee papable. 


A anit under Sec. 25fa), Santal Parganse 
Settlement Rezulation for a declaration that 
the decision of the settlement officer on the 
ahjections of the plaintiff for recording his 
name is wrong and that the entries in. the 
record-nf-rights about the proprietory rights 
in the estate are incorrect by reason of the 
inct that the plaintif’s one-fourth share is 
not recorded therein, is governed by Art. 17 
(lili) of Sch. IT. of the Court-fees Act, 
such a mit being simple one asking fora de. 
claration that the reoard-of-righta ig wrong. 
The fact that the plaintiff's name has nob 
heen recorded by the setilement officer is no 
ground for holding that be must sue for pos- 
aession. {Mohammad Noor & Varma JJ.) 


SITARAM SINHA vs. JOGENDRA NARAIN 
SINHA. : 


15 Pat. 386-A.LR, 1936 Pat 
161 LC, 706=17 P.L.T. 113,6 


171= 


Sch. li, Art, 17 (i) & (ii)— Suit for de- 
claration that entry in record of rights 
about proprieory shares of an estate are 
wrong—court fee payable. 


In a suit under Sec, 254, Santhal Par- 
ganas Settlement Regulation, 1872, for a 
declarntion that the decision of the Settle- 
ment Officer on the plaintiff's objection for 
recording his name was wrong and that the 
entries in record of rights about the pro- 
prietory aharea of the eatate were incorrect, 
the plaintiff paid a court fea of Rs, 15 only. 
The trial court held that the plaintiff not 
being a zamindar within the meaning of Sec. 
254 of the Santal Parganas Settlement 
Regulation, by Yeason of the fact that his 
natua bad not bean recorded in the record 
of rights, his suit was one for recovery of 
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possession. and therefore the Court fee paid 
was insufficient. Held, that the fact whether 
tha plaintiff waa or was not in possession, 
and therefore was or wag not entitled to 
claim a declaration was a matter to be deoi- 
ded in the trial of the suit. Por purposes of the 
Court fee, the Court bad to look to the 
plaint anly. Court fes could not be deman- 
ded from thé plaintiff on the ground that 
question of possession world arisa in the 
anit. (Khaja Mohammad Noor & Varma 


SITAKAM SINHA vs. JOBENDRA NARA: 
YAN SINHA, 


17 PLT, 115215 Pat. 386-161 
TO6=A,.R. 1936 Pat, 171. 


1.C, 


Sch. I], Art. 17(vi)— Partition satt— 
Appellant seeking to reduce amount of cer- 
tain charge--Liability to pay court-fee. 


The provisions of Sch. 2, Art 17 (vi), 
Court-feas Actapply when it is impossible 
ta value the subject matter in dispute in 
tha appellata court. Where. the appellant 
in à claim for partition seeks to lessen the 
amount of a certain charge on the properties 
which he claims on partition, he is liable to 
pay court-fees on the sum for which he seeks 
to escape liability. (Niamatullah & Allsop 


JJ.) 
RAMPROSAD vs, KRISHNANAND SINGH 
SHAILA, . 
1936 A.WR. 340- AIR. 1936 Ali, 
221= 159 IC 802=1936 A,L.J, 513, 


Sch. Il, Art. 171— Appeal from an 
order refusing to grant future interesi— 
Court-foe payahle, 


In an appeal questioning the decision of 
the Distriot Judge for failing to grant future 
interests, a - fixed ` sourt-fea on Res. 100 
should be paid, because the amount of 
future interasta cannot bo determined as 
it depends apon tha date of payment by 
judgment-debtor of tha amount deereed. 
(Jatlal J} 


Bona RAM vs. JOINT HINDU FAMILY 
OF DEBIDAS HARIGHARAG.* 


48 PLR. 2765163 1C, 928= A.LR. 
1936 Lah 668. 
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Sec. 55—Colleotor suing on behalf of 
menor —benefit of Sec. 6, if can be claimed. 


The Calleotor as manager of the Court of 
Wards of the estate of minors, can bring a 
suit on behalf of the minors, in which the 
minors ean obtain the benefit of Sec. 6 of 


the Limitation Act. (Bennet, J.) 
RAMESH CHANDRH os. Kashi Ram 
BRAJAN LAL 


1936 A.L.J, 59=1936 A,W.R. 99= 161 
1C.330=A.LR. 1936 AN. 152. 


CUSTOM. 


When it amounts to law. 


A custom must be proved ta be ancient 
and invariable by clear, consistent and cog- 
entievidence, in order that if may have 
the effect of law. (Nyogi È Subhedar A, 
J.C) 

YADGAR HUSSAIN m. 
EBRAHIM RAZAK, 


31 NLR. (Supp.) 202 = A.I R. 1936 Nag. 
712163 ].C, 179. 


MARAMMAD 


Proof of a custom, 


A customean be properly proved by 
general evidence given by the members of 
the family or the tribe amongst whom 
such custom is alleged to be prevalent, 
without proof of spacial instanoe, 6 Lah, 
503 and 10 Lah. 56 relied on, (Bhide È 
Currie JJ.) 

SOHAN SINGH vs. MST, NARAINI, 

AIR. 1936 Lah. 540. 


Burden of proving particular custom, 


It lies on the person asserting that he 
ia vuled in regard to a particular matter 
by custom to prove that he ia governed 
by custom rnd noi by personal law, and 
further to prove what that particular 
custom is. (Bhide & Currie JJ.) 


BOHAN SINGH vs. Ma, NARAINI 
ALR 1936 Lah, 540, 


Custom wren may be introduced into the 
law without proof in each individual case, 
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Where a cnstom is repeatedly brought 
to the notice of the Courts of 2 country, 
the Courts may hold that custom or usage 
to be introduced into the law without the 
necessity of proof in each individual case. 23 
©. W.N. 173 relied on. ‘Derbyshire C. J. 
# B.C. Mitter J) 

HEMENDRA Nata ROY CHOUDHURY 
va, JNANENDRA PROSONNA BAADHURI. 


63 Cal, 255=40 C.W.N, 115=159 LC, 
1101. oy $ 


Custom yeoognised im series of cases— 
proof by oral evidence in each case, if 
necessary. 


A custom that has been repeatedly 
brought to the notice of the Conrts and 
has been recoguised by them regularly in 
a serien of cases abtaina the force of law, 
and it is no longar necessary to assert and 
prove ig in each case by oral evidence. 
(Harris € Ganga Nath 35) 


BANARSI DAS vs. SUMAT PROSAD, 


1936 A,W.R. 857=1936 AL.) 1237= 
AIR.196 Ail, 641=16% I.C. 1047 


Ante adoption agreement conferring life 
estate on mother, tf valid, 

Ac ante adoption agreement conferring 
a life astate or the adoptive mother is valid 
whera there is a custom to support it. 
(Derbyshire C. J. & R.O, Metier J.) 


HEMENDRA NATH Roy CHOWDAURY 
vs, JNANENDRA PROSONNA BRADHURI, 


63 Cel. 155-40 C.W.N, 115>155 LC, 
1101, 


Decision on custom—vatue of, 


A decision on custom ig not a final 
decision. It only becomes a relevant 
instance under See, 13, Evidence Act that 
such a right has been asserted and recog- 
nised. Jt is always necessary to assert and 

rove what the custom is. (Addison A. C. 

.& Din Mohammad J.) 


NARAIN SINGH vs, 
YAR KHAN 


17 lah. 133=38 P.L.R. 472—162 LC. 
374=A.IR. 1936 Lah. 28, 


MALLIK AHMED 


CIVIL DECTSTONS 


394 


DESTOR & CREDITOR, 


Suit ona simple loan-~ Oredrior, if hound 
to enquire how the loan is spent, i 


In the osse ofa simple loan where the 
power of the debtor is not subject to any 
limitations, considerations regarding the 
character and habits of the debtor are quite 
foreign to tha isauea involyed. The eredi- 
tor is not bound to see how tha loan is 
spent, or whether it is wanted for the due 
necessities of life, The debtor on the other 
hand*is bound to repay the money actually 
borrowed by him whether he squanders it 
in debauchery or expends it on charity, 
The only simple issue involyed in such 
cases, ia whether, when execution is 
admitted or proved there is avy material 
on the record to show that no considera. 
tion had passed, (Addison € Din Moham- 
mad JJ.) 


BANNU MAL vs. MUNSHI RAM. 
17 Lah. 107=38 PLR, 552, 


Bonafide assignment by debtor of his em 
tire property to trustees for benefit of ere- 
ditors—Effect of. 


Arrangements by which a debtor bona- 
fide aasigns hia entire property to trustees 
for the benefit. of his creditors have the 
effect of divesting the debtor of any in- 
terast in the property so assigned, so tbat 
the property cannot be tha subject of an 
attachment issued subsequently at the ins- 
tance of a dreditor who has obtfined 4 
daoree upon his debt. It is noè necessary 
that ali the creditors should assent to the 
composition. A creditor who does not 
assent to the assignment can sue the debtor 
but cannot proceed against the property 
which under the deed has vesied in trustees. 
(Allsop & Bajpai JJ.) A 


GOBIND RAM vs. KASRINATH, 


1936 A.L.J. 350=A,LR, 1936 All, 239, 


Debtor sending Hawla (hundi) to creditor 
asking him to present it to his own debtor 
and to take payment from him of amount 
due--Creditor by laches not presenting 
Hawila, if can recover the amount of debt. 

A debtor in order to pay his creditor 
sent to him a kawla (form of hundi) asking 
him to present it to a person who was 
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indebted to the debtor and to tuke payment 
of the amount from him. The debtor at 
the same time called upon his debtor to 
mest the kawin on presentation. The ore 
ditor, however, failed to present it for 
peyment in due time und when he pre- 
sented the same, the person to whom it 
was ta be presented had become insolvent 
and the creditor was unable i0 realise his 
dues, Held, that the creditor was not 
entitied to proceed against hie debtow ns 
the hawla operated as satisfaction of the 
debt. (Page C. Jit Mya Bu I) 


HASAN ALI ISMAILI vs. 
RAMAN HAJI NUR MaHAMMAD. 


AIR. 1936 Rang. 164=161 1,C, 791. 


ABDUL 


Accounts setiled between debtor and ere- 
ditor, if can be reopened. 


Where accounts have haen settled and 
agreed upon between txo parties, and one 
party has promised to pay, a suit ean he 
filed on the pramise. A settled acconnt 
gives vise to a canse of action, and the 
plaintiff naet not prove that tha balance 
found was correct provided it was accepted 
as correct by the defendant, <A settled 
agconnt cannot ba reopened except on speci- 
fie allegations of frand or mistake. (Tek- 
chand & Abdul Raschid JJ.) 


PREMDAS RADHARISSEN vs, MOHAMED 
Hussar KHAN. 


A,LRO@1976 Lah, 51= 162 [.C. 882(2), 


Interest —Compound interest at 24 per 
cent, if excessive, 

Althongh simple interest at the rate of 
94 per cent. per annum may not he too 
high, but if it is compounded over three 
months, tha rate becomes excessive and is 
liahle to he reduced, (M.C Ghose J.) 


YEAJUDDIN PARAMANICR vs.. RUP 


MUNJTARI DAS, 
ATIR., 1036 Cal. 326, 


Compount interest, whem penal. 


Though compound interest in” itself is 
legal, such interest at a rate exceeding that 
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on the principal sum, may well he regarded 
aa ja the nature of a penalty. (Sir Shadi 
Lal. 


KANDUKARI VENKATA HANUMANTHA 
TIHUSANA Rao GARU vs, GADE SURAYVA, 


41 C.W.N, 18= 1936 O.W.N. 707= 164 
©- LC. 27=AIR, 1936 P.Ç. 283. 


DECREE. 


Prior deeree substituted by subsequent 
decree, if can be executed, 


Where a decree ia substituted by 
another decree, the former cannot be exe- 
cuted. But where the effect of the later 
decree is simply to substitute one decree- 
holder for the rest, tha former decreas 
cannot be exeonted (Skemp J.) 


Durga Devi vs. DR. Matara Das. 
38 P.L.R, 580. 
. 


Formal defect in the appointment of a. 
guardian-ad-litem—Fiffect of: 


Thera is no distinotion of substanes be- 
tween setting aside a decreas and declaring 
it null and void ;-and when the defect in 
the appointment of a guardian-ad-litem is 
not inherent but purely a formal one, aa 
for example, where themother of the minors 
was appointed guardian-ad-litem without 
her express consent as required hy 
law—the minors cannot be held not to 
have been parties to the enit at all. (Guho 
& Bartley, TJ.) 


MONMOHINE DAs PURKAYASTHA es. 
Berari LAL SAHA. 


40 C.W.N, 1135 =Al.R. 1936 Cal 421. 


Dismissal of suit in default after preli- 
minary decree —legality of—effect of such 
dismissal, 

Once a preliminary decrea has heen 
passed in a suit, the suit cannot be dis- 
missed in default, and an order of dismissal 
would be illegal. But when such an order 
is made, it cannot, even though illegal, be 
ignored either by that Court or by any 
other Court, nor can any further pro- 
caodings be taken, unless and until auch 
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order is set aside in due course of law, 
that is to say, either by review or by an 
application to set aside the dismissal in 
default or by an appeal or revision. (Jazlai 


KIRPAL SINGH vs DALIP SINGH. 
162 1.C. 412= AIR. 1936 Lah, 875, 


Death af mortgagor after preliminary 
mortgage decree -final deeree passed without 
an order for substitution, if a nullity —sutt 
to set aside the null decree, tf matnien 
able. : 


A nal decree in a mortgage suit against 
a.defendant who has died after the passing 
of the preliminary decree ia invalid, and a 
sale held in execution of auch a decree is 
linble to be sat aside. In snch a case the 
legal representatives of the deceased mort- 
gagor, can bring & separate aait question- 
ing the vilidity of the decree. The fact 
that an administrator pendente lite had 
heen appointed prior to the sala of the 
Property hy the Court cannot affect the 
right of ths lagal representatives toa bring 
a separate snit. (Panckridge J.) 


ABDUL RARIM vs. EZERIBL. 
k 63 Cal, 472. 


Consirneticn — Property attached before 
gudgment—Prrties subsequently agreeing 
that attachment was to continue in vase of 
default in payment - Charge, if any, created 
on property in dispute on default taking 
place, i 


A deoree-holder attached befora judg- 
ment the property of the judgment-rebtor. 
Subsequently there was a compromise 
whereby the judgmant-debtor was to pay a 
certain sum to the deores-holder and if was 
proviled that the attachment was to 
continue in ease of default. Tha defanlé 
having taken place it wan contended that 
a charge had been crented on the property 
in dispnte. Held, that the clause in the 
dead providing for the continuation of the 
attachment waa inserted in order to keep 
the attachment before judgment effsctive 
and could not create a charge on the 


Decree— (Cor!) 


property in dispute, (Addison € Abdul 
Rashid JJ.) 


BASANTT DEBI vs. OFFICIAL RECEIVER 
TWSTATE OF GHULAM RASUL 


ALR, 1936 Lah, 619= 164 I.C. 940, 


Application for review of judgment dis- 
missed-— High Court ordering the applica- 
lion io he treated as an application setting 
aside exparte decree, on applicant deposit- 
ing decretal amuont in Court— High Court 
af can extend period for making deposit, 


An application for review of judgment 
which was so framed that it might in the 
alternativa be treated as an application for 
setting aside an exparte decrea was rejected 
by tha Lower Court and the applicant ob- 
tained an order from the High Court thet 
the npplication be treated as an application 
for setting aside an axparte decree on condi- 
tion that the applicant should deposit in 
the Court belowthe fnll deeretal amount 
within the period allowed, due to the fact 
that tha record from the High Court was 
not returned ta the Court below. In an 
application far extension of time for 
deposit of the amount, held, that the 
period allowed by the High Conrt for mak- 
ing the deposit waa not an essential part 
af the decrees and the High Court could 
extend tha perind for making tha deposit, 
(Alison J.) 


4 
KETALI RAM vs. RUCHA RAM, 


1936 A.W.R. 220= 162 1.C, 909= A.LR, 
1938 All, 371, 


Transfer of a decree for execution— 
power of executing court to determine vali- 
dity cf transfer, 


Whether the tranafer of a decree can or 
cannot he properly made is a question for 
the transferring Court to decido, and when 
once a decree has been transferred, it ia not 
apen to the transferee Court to determine 
the aorrectness or the propriety of the order 
authorising such transfer, even where the 
subjact matter of the deoree ia exempt from 
the jurisdiction of the -axecuting Court, 
The remedy of the aggrieved party is by 
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way of appeal from the order of the Where therefore, the parties were South 


trausferring Court. (MeNair J.) 


_ JYOTEswAR BANERJRE vs, SURENDRA 
Narre GHOSH. 


165 LC. 625 = 40 C.W.N, 267, 


Construction —Cardinal rule of interpre- 
tation. 


The cardinal role of interpretation for 
deads as well as other instrumentas is to 
gather the intention from the words, to 
take into consideration the language of the 
entire deed, and to adopt an interpretation 
which gives effect, if possible, to all the 
parts and does not reject any of thom. 
(Str Shads Lal) 


PURNANANTHACHI os, T. S. GOPALA- 
SWAMI ODAYAR. 


63 LA, 436=41 C.W.N, 14-64 CLL J. 
147 238 Bom. L.R. 1247 = 1836 A.W.R. 
1089-1936 ALJ. 1094=71 M.L), 
554= 44 ML.W. 422=17 PLT. 9102 
1936 O.W.N. 709=A.1.R. 1936 P.C. 
28:=16410C. 26 | 


Construction — Ordinary rules of con- 


struclion, 


The ordinary rules of construction are 
that the document must be looked at as a 
whole afd the intention of the parties ‘is 
to he gathewed not by speculating but hy 
reference to tha language nsed and the 
abject of tee agreement. In constrating 
doouments in the vernacular, it.is not safe 
to rely upon English precedents. (Dhavle 
4 Agarwalla JJ.) 

PANGHAM SINGH vs, PROMOTHO Natit 
Murra. 


15 Pat. 630—17 P.L.T.. S64=A,IR, 
1936 450 = 164 LC. 353, 


Construction—principles of English cases, 
if proper guide in constructing language of 
ordinary Indians. 

The applicability of many of the rules 
of construction depends on the habits of 
thought and modes of éxpression prevalent 
among those iangurges they are applied, 


Indian Hindus of the. ordinary class and 
their intertion as to the terms of a oom- 
promise was to be ascertained from the 
languaga used in the decree, subject to the 
context and gireumstances, held, that 
English cases afforded no guide. (Lori 
Maugham) 


MURUGESAM 
SUNDRA AMMAL, 


63 LA, 429=41 CW.N, 22=38 Bom. 
L.R. 1233=17 PL. 911= 1936 0, 
W.N. 851 =44 M.L.W, 579=71 MLJ. 

En (P.C.)=184 LC, 337=A.LR, 1936 
iC, 3 


a 


PILLAI vs. MINAKHI- 


Construction— Obscure document—in- 
ler pretation of, 

In construing an obscure document 
where each party is trying to put his own 
interpretation upon it, the Court shguld pnt 
that interpretation upon it which would 


‘promote substantia! justice and nut deprive 


a party of what is justly due to him. (Agha 
Haidar J.) 

Ram RAHAMAL 
Ram CHAND. 


38 P.L.R. 506 = 164 LLC, 60=ALR, 1936 
Lah, 587, 


os. Harn Narain 


Constretion—Agreement, how to be conr- 
trued ' 

An agreement must be Inoked at as a 
whole, and for the purpose of understanding 
and interpreting the terme of any one 
clause, it is right and proper tbat the Court 
should look at the rest of the provisions of 
the instrument and construe the agreement 
asa whole, (Costello d Panckridge JJ.) 


SHAMLAL Sinan vs. HIRU SINGH. 
AJR. 1936 Cal, 472, 


Construction -method for construing the 
terms of a contract. 


In construeing the terms of a contract, 
the decision should not turn on the magic 
ef a particular word or words in one cove- 
nant :' what matter may be reasonably 
supposed to be in the contemplation of the 
parties at the time of the contract is to be 
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ascertained from a considaration of all the 
terms of the contract. (Nasim Alit Hdg- 
ely JJ.) 


BENGAL Coat Co., LTD. vs, KISHORE 
Lan SINGH DEO. 


40 C.W.N. 1114 -A.IR, 1936 Cal, 459 
=165 62 I.C. 815, 


Construction — Amhigutiy in expression 
-Judge's power to decide by reference to 
questions of fact. 


The mera fact that there was ambiguity 
or diffiealty in the expression of a dosument 
doas not entitle the Judge to consider the 
document by reference to questions of faot. 
(Wort & Rowland JJ.) 


DARBAR SAHEB vs. BARELAL KANDARP 
Nata SHA DEO. 
17 P,LT. 488=A,R. 1936 Pat. 275 
2162 I.C. 797. 


* 


_ Construction—“Bemiads patta—Mean- 
tng to be construed on consideration of other 
terms of lease. 


A lease deserihed as a “bemiadi patta” 
contained other clauses fo the effect that 
the lease waa granted to the lessee and hig 
heirs, on a fixed rant, to be enjoyed by the 
fessea in any manner he thought proper, 
without any reservation regarding the use 
ta which the land was to ba put as is to he 
found iv leases wharo the eventual re-entry 
of the landlord is contemplated, Held, 
that the duonment created a permanext 
lease, the construction of a document de- 
pending not so much upon the proper cona- 
truction of the dead to which the term 
was applied. (Wort & Rowland JJ.) 


DARBAR SABEB vs. BARBLAL KANDARP 
Natu SHA DEO. 


17 P.L.T, 488=À.I.R. 1936 Pat, 275 
2162 LC. 797, 


Construction Agreement to finance in- 
tended liligation—half share of property 
tn suit conveyed la financier —consideration 
monay left with vendee—deed, if conveys a 
pre ent interest, 


26 


Deed —(Conid.) 


Where A having undertaken to finance 
a litigation by B in respect of a certain 
property, B executed a registered deod 
in favour of A by which he purported to 
gall half a share of the property to A in lieu 
of a sum of Rs. 1000/ but the entire sale 
consideration was left with the yendee to be 
spent by him on the litigation in the trial 
court, and subsequently B having with- 
drawn from the suit, A applied to continue 
the suit, brought by him and B jointly, 
held, that whatever might have been the 
terms of the contract between A & Bin 
respect of tha expenses of litigation, the 
daed executed by B in fuvour of A wasa 
deed of sale aonveying property to A in 
praesentt and the latter was therefore 
entitled to continue tha suit. (Srivastava 
A.C. J. & Zil-ul- Hassan J} 


BISHESHWAR PRASAD vs. JANG BAHADUR. 


1936 O,W.N. 857=164 J.C. 1039= 
AIR. 1936 Ondh, 410. 
Construction —Deseription of property 


in body diferent from description by boun- 
dary—which should prev asl, 


When there is a discrepancy between 
the description of the property in the body 
of the grant, and its description by 
boundaries, the desoription of the property 
in the hody must prevail.. (Mahammad 
Noor & Rowland JJ.) 


JYOTIPROSAD SINGH DRO ps, @#RAJAN- 
DRA NAHAIN SINGH DEO. o 


ALR. 1936 Pat 287=162 LC. 538, 


Construction—Sutt by Hindu minor for 
declaring will and partition deed by de- 
ceased father, invalid—compromtise decree 
admitting validity and providing for pay- 
ment by an elder brother defendant of a 
certain sum as mesne profits and a certain 
further sum ex gratia, payment six months 
of attaining magority—right to recover 
money if personal right -application by 
mother to be substituted as legal represen- 
tative and recover money in such capacity, 
made beyond three years from platalif’s 
death and six mopths from the date when 
he would have attained majority, but within 
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three years from latter date if maintenadle 
and if within time. 

A Hindu minor, through big mother ag 
next friend, brought a suit for declaration 
that a deed of partition and a will executed 
by his decsased father were invalid and not 
binding against him One of the defen- 
danta was the elder step-brother of the 
plaintiff. By a compromisa decree passed 
in that suit it was provided that both par- 
ties admitted tha deeds to be genuine and 
would take asunder them, bat the elder 
brother would pay the plaintiff Re, 3000 
aa mesne profits, he having had enjoyment 
of the properties, and Rs. :2,000 ont of 
graca and affection, with interest, the 
money ta be paid on tha plaintifl’s execu- 
ting within six months of his attaining 
majority, a registered receipt in satisfaction 
of all claims and delivering the same to the 
elder brother. It was further provide! 
that the plaintiff would be entitled to reco- 
vər this sum by execution, The plaintiif 
diad before attaining majority. and alter 
three years from the date of his death but 
within threa years from the date when he 
would hava attained majoritr, «although 
after six months from that date, his mother 
applied to be brought on the record as hia 
legal representative and to recover, in thut’ 
onpzoity, tha money provided for in the 
comprotnise decree, 

Held, (1) that the right of the decea- 
sed plaintiff to recover the money was not 
a purely personal right and the oondition 
of attaining majority and granting an ng- 
quittance réseipt within the stipulated time 
wai not a condition precedent to its axor- 
eisa ; (2) that the mother representing the 
estate of het deceased aon for all purposes 
and being compe!ent ta grant a valid ra- 
lease raceipt, was entitled to exercise the 
right as his legal representative ; and (3) 
that the application having been made 
within threa years of the date when tha 
original plaintiff would have attained mae 
jority was nob time barred under ol{7) of 
Art. 182, Limitation Act, which applied to 
the onsa. (Lord Maugham.) 

MURUGESAM PILLAI vs 
SUNDARA AMMAL. . 

83 1A. 429=38 Bom, LR, 1233 = 1938 
O.W.N, 951 = 184 I @ 337=41 C.WN. 
21-17 Pat. L.T 914=71 M.L.J. 831 
~ AAR 1936 (P.C. 309.) 


MINAKSHI- 


Deed —(Conid.) 


Construction—Sale deed tf can be con. 
verted inio exchange deed by addition of 
wiling non-pecuniary consideration to 
price. 

The question whether a transaction is a 
sala or an exchange has to ba decided by 
looking at its substanca. A transaction 
cannot be converted into an exchange 
merely by the addition of some tritling 
non-pecuniary consideration to the price 
sous to defeat the right of n pre-emptor. 
31 I. C. 221 relied on. (Bhide J.) 


NIWALU vs. BHAGAWANA, 


38 P.L.R, 632= AJ.R.[1936 Lah. 234, 
=162 LC. 913, 


Title deed ~Depostis made in Imperial 
Bank as purchase price of a particular 
site, if a document of title. 


A certificate from the Treasury officer 
tothe effect that certain deposite were 
made in the Imprint Bank as purchase 
prica of a particular site is not x doetment 
of title. Neither are the anpiss of 
Jamabandi and mutation entriea such 
documents. (Jailal & Sale JJ.) 


PUNJAB & SINDH Bank LTD., LyALPur 
vs, GURDIT SINGA, 
38 P.L.R. 354-161 LC, 209, 


Deed of relinquishment of certain rights 
valued at more than Bs. 100, when admis- 
sible, 


Where a docement is produced not for 
any collateral purpose bat for the purpose 
of proving actual transfer or relinquishment 
of certain rights and the property which 
isthe smbject matter of relinguishment is 
valaad at mora than Rs. 100, the document 
must he properly stamped and registered 
before it can be admitted in evidence, 
(Agha Haidar J.J 

MAHBUB BEGUM vs. SHER MAIAMMAD. 

ALR, 1936 Lah, 109= 162 LC. 733 


Genuiness of deed tf can be presumed 
from certified copies thereof. 
In the absence of avitianca to prove exec- 
tion of a document thara can be no presminp- 
tion as to the genuineness of tha doenment 
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s0 far aa the sartifiad copy of mch document 
is concerne1. Nor can exacution of the docu- 
ment he proved by the ay ar aaa 
ment, (Thom & Igbal Ahmed JJ.) 


CopaL Das vs. SRI THANURIIL 
A IR, 1936 Al) 422, 


Suit on a bond, if liable to be dismissed 
on the ground of erasure of name of one 
attesting witness and substituting therefore 
another name, 


Thare is no provision in law requiring 
that a bond should be attested, Therefore, 
tha fact that the name of one person who 
had originally signed the hond as an attes- 
ting witness has been erased and that ano- 
ther person has pub his signatnre in the 
place as an attesting witness. does not amo- 
unt to a taaterial alteration, so as to entail 
dismissal of the suit brought on the basis of 
the bond. {Jai Lal J.) 


ISHAR SINGH vs, SADHU SINGH. 


38 P,L.R. 855= AFR., 1936 Lah, 659= 
1651C. 74, 


Mortgage by purdanashin lady in respect 
of property given to her sn lieu of dower, 
mainly to pay her hushand's debis—Lady 
thouyh alliterate, of average intelligence— 
Deed read out and explained~Deed bind- 
ing. 


It cannot be presumed as a matter of law 
that a wife cannot intelligently enter into 
a transaction wherehy har own property is 
mortgaged for securing an advance for her 
husband. Where, therefore, it is established 
that such a deo? of mortgaga executed by 
a purdanashin lady of average intelligence 
was read out and explained to her sufficien- 
tly, that she was suffitaiently apprisad of ita 
purport and that she had had advice in- 
dependant of the mortgagee, and where it is 
clear from the civeumstances that the lady’s 
frea consent went with her actin exeonting 
the deed, it is not necssaary to ‘prove also 
advice independent of the husband and ib is 
wrong to reftise to find intelligent execution 
merely on tha ground of the supposed 


Deed—(Conéd.) 


impossibility of intelligent consent of snoh 
a transaction, (Sir George Rankin.) 


KUNDAN LAL vs. MT, MUSHARRAFI 
BEGUM. 

63 LA, 326=40 C.W.N, 1093263 C.L.J 
5t1=38 Bom, L.R, 783=71 M.L.J, 161 
=44 M.L.W. 379= 1936 M.W N. 797= 
1936 A.L.J. 8210-1938 A.W.R. 736= 
1t Luck. 3465-1936 0,W.N. 6112 
ALR. 1936 P.C. 207 = 163 I.C. 156. 


DIVORCE. 


Person named in plainit as having com: 
mitted adultery with the respondent, if may 
apply to be added as a party. 


Although it is clearly in the interests of 
justice that a person who is named in a 
divorcee plaint ag being the person with 
whom the respondent committed edultery, 
should be allowed to intervene and defend 
his or her character against the aspersions 
which have been levelled against him or 
her, itis doubtful whether the law, as if 
stands at present, allows auch s person to 
to be added as a party te the divorce pro- 
ceedings. (Thom J.) 


Dorotuy FE. STUART vs. VERMON R. 
STUART. 


5? All, 864=163 I.C. 
1936 All, 488, 


802= A,1.R,= 


DIVORCE ACT (IV OF 1869). 


Petition of nullity of marriage— Decree 
whether should be “nist” gn the first 
mstance. 

A decree passed by the High Court sitting 
for tha disposal of matrimonial work in a 
petition for nullity of marriage should ba a 
decree nisi and not a decree absolute in the 
first instance. (Stone & Mockett JJ. 
Wadsworth, J. dissenting.) 

AGNES SUMATHI AMMAL vs. D. PAUL. 


59 Mad. 518-70 ML.j. 321=43 
M.LLW. 3125162 1.C. 675=ALR. 
1936 Mad. 324. 


Sec 2— Petition for drvorce—facts that 
must be alleged and proved. 


A potitionex for divorce under the 
Indian Divorce Act is reyuired to allege 
and prove by evidence four facts, viz, (1) 
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that he professes the Christian religion, 
19) that the marriage was solemmized in 
India, (3) that the parties to the marriage 
were domiciled in India when the petition 
was presented, and, (4) that the husband 
and wifa resided or last resided together 
within the locs! limits of the ordinary 
jurisdiction of the Court of the District 
Jadge to whom the petition was presented, 
These facts must be proved and the peti- 
tioner is not exensed from proving them 
merely because the respondent admits them. 
A divorce Court has always to bear in 
mind the possibility of collusion and must 
insist on strict proof of all the facta alleged. 
(Grille J. C. Subhalar & Pollock A. J, C5) 


MANOHAR vs. CHANDRAWATI. 


31 NL.R. (Supp.) 174-161 IC. 409. 
A.LR. 1936, Nag. 28. i 
See. 2 - (as amended by Act XX of 


1926 and Act XXX of 1907 - Parties sube 
jects of Native States —Marriaze solemnised 
in Native State—Suit for decree of nullity 
of marriage in British India -- Jurisdiction. 


A husband and wife married in Mysore 
tate and were subjects of that state. The 
wife filed a petition in the Madras High 
Court for a decree for nullity of her 
marriage on the ground of impotence of her 


~ husband, quod, the petitioner. On an objec- 


tion aa to the jurisdiction of the High Court 
to entertain the petition. keld, that under 
Sec. 2 of the Divorce Act so far ng a snit 
for dissolution of marriage is concerned, a 
dowiciled British subject residenb in 
Mysora State can invoke the jurisdiction 
of s British Court, but so far as a suit for 
nullity is concerned, any parson resident 
in India (ag distingnished from British 
Tudia) who has been married in Tidia, can 
bring a mit for nallity in British India. 
(Mockett J.) 


AGNES SUMATHI AMMAL vs, D. PAUL. 
59 Mad, 509, 


Secs. 2 & 19-—Suit for declaration 
that marrige is a nullity -proper form of 
decree —jurtsdiction of High Court in tts 
Original Side. 
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Under See. 2 of the Indian Divoreea Act, 
a suit for declaration of nullity of marriage 
may be brought in the Original Side of the 
High Court, by any person resident in India 
who has bean married in India. The decree 
passed by the High Court in such a anit 
should in the firat instance ba a decree nisi. 
(Stone € Mockett JJ. Wardsworth, J. dis- 
senting.) 
SUMATHI AMMAL vs, PAUL. 
70 ML.J, 321 (F B)=59. Mad. 509 and 
£18=162 IC, 675=A.1.R. 1936 Mad. 
324, 
Sec, 10—Procf of marringe—bare 
statement of petitioner, if suficient. 


Before the Court can grant a decree 
for dissolution of marriage it must be 
satisfied that the marriage did take place 
and that it was a valid one. A bare state- 
ment of the petitioner that ha was married 
to the respondent is not sufficient. evidence 
of marriage. The production of the marriage 
certificate is necessary. (Roberis C. J, 
Baguley & Leach JJ.) 


C L. Dane vs. MRS, Exip BERYL DALE. 
& AR. 
AIR, 1936 Rang, 398.=164 I.C. 712 


Secs. 10,11 & 42— Petition for di- 
vorce—Facis that must be proved by peti- 
tioner. i 

In a petition for dissolution of a marriage 
the petitioner muat allege and prove bhat he 
profeases the Christian religion, that the 
marriage waa solemnised in India that 
tha parties to the marriage, wera domiciled 
in India when the petition was presented 
and that the husband and wife resided or 
last resided together within the local limits 
of the ordinary jurisdiction of the Court of 
tho District Judge ta whom the petition 
was presented—thesa facta must be prove: 
by avidenee, and the petitioner is not excused 
from proving them merely because the 
respondent atmits them. A Divorce Court 
has always to bear in mind the possibility 
of collusion and muat insist on strict proof 
of tho facta alleged. (Grille, J. CO. Subhedar 
é Pollock, A. J.C.) 


MANOHAR BAPUJI KAMBLE os. CHAN- 
DRAWATI, 


31, N. L. R. Supp 174=164 I, C 409 
2A,LR. 1936 Nag. 26, (F. B.) 
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Sec. 14—Delay of 7 years in presenting 
petition for divorce— Hfect of. 

A delay of 7 years in presenting a petition 
of divorcee is prima-facie unreasonable and 
raises 4 Presumption of connivance and con- 
donation and in such circumstances the pati- 
tioner must explain that delay before he 
could be granted the decree that he seeks, 
(Grille, J. O., Subhedar € Pollack, A. J. ©} 


MANOHAR BAPNJI KAMBLE vs, CHAN- 
DRAWATI, 


3t N.L.R (Supp) 1742164 LC, 409= 
ALR. 1936, Nag. 26. 


Secs. 16 & 17 A— Objection to decree 
nist being made absolute, if can be taken 
by the respondent, 


Sec. 16 of the Indian Divorce Act does 
not join any right to a respondent in the 
divorce proceedings tn ohjeet to a deeres 
nisi being made absointe. Tho wards “any 
person”*in that section do not apply to 
parties ta the proceedings and therefore 
cannot include the respondent, The right 
ean only be exercised by a third party or 
by the Government Advocate who by s 
notification in pursuance of sec. ITA of 
the Act has bean appointed to exercise the 
rights and duties of the King's Proctor in 
England. The Government Adyosate, if 
consulted, cannot teave the matter in the 
hands of the Respondent. He must himeelt 
consider tha respondent's allegations and 
what may be placad before him in connec- 
tion therewith and then decide whether he 
should intervene, If be doesnot consider it 
sufficient to justify bis intervention, there 
jaanend of fhe matter so far as he ig con- 
cerned. Jf ha considers that the evidence 
foes justify him in intervening, it is his 
duty to intervene. (Leach J.) 

WILLIAMS vs, WILLIAMS, 


14 Rang. 322-165 EC, ete ALR, 
1936. Rang. 499, 


Sec, 17—Jurisdichon of High Court 
to confirm decree when’ arises. 

The inrisdiction of the High Court to 
confirm a decreas for dissolution of maringa 
granted by tha District Judge arises imme- 
diately upon a refarenca by the District 
Court and it is not neeassary that thers 


Divorce Aot—{(Cantd,} 


should be any personal appearance of the 
putitioner before the High Court. Nor aan 
the jurisdiction be destroyed by the fact that 
the guilty party appears in the High Court 
aud applies for confirmation of the decree, 
54 Mad, 330 followed ; 10 All, 559, 31 All, 
511 dissented from, (Courtney Terrel O. 
J., Dhavle € Agarwalla JJ.) 


O. GALLIMORE vs. ALICE GALLIMORE 
È ANR, 


15 Pat. 238 


BASEMENT. 


Presumption that pathway used by resi- 
dents of a village is a public pathway. 


Where a pathway has baen used by all 
the residents of a village and on both aidea 
of if abut honses of the residents of the 
village, a presumption arises that the pass- 
nge has been kept for the common nee of 
the residents of the village and is therefore 
a public pathway. Under such oireums- 
tanees there is a presumption of dedication 
of tho land fora public pathway. User for 
a number of years is nob necessary to estab- 
lish aright to pass over a publis pathway. 
User i: merely an avidence of original 
dedication in such cases, (Jaslal J.) 


USMAN vs, RAHMET, 


38 PLR, 500-165, I.C, 3292 A.LR. 
1936, Lah 797, 


Dispute about insufitency of lyht~- 
that should be taken into consideration, 


In disputes relating to interference of 
light, Acquired by grant or prescription 
and not light which has not yet been nequi- 
ved by prescription, hut was only in process 
of being so acquired ean be taken into ac- 
count. Light coming in sufficient amount 
from sonrces other than those in dispute 
shonli be taken into account. 159 1.0. 712 
reversed, (Addison € Abdul Raschid JJ.) 

MORAMMED ZAMAN KHAN vs. MALIK 
UMAR HAYAT KHAN, 


17 Lab §99=38 P.LR. 1903-A,JLR. 
1936 Lah. 792-165 LC 291, 


Natural rightwf service drainage —Cir- 
cumstances under which suck right may be 
restricted, 
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Every land owner has a natural right to 
deal with a service drain water ag he pleases, 
He can collect and use it on his own land or 
he can let it find its way by gravitation to 
his neighbour's land. If that is aba lower 
level than his own land; but the owner of 
the lower land may acquire by prescription 
as an easement restricting this natural right 
the right to throw water back to the land 
at a higher level, (Dunkley J.) 


U Po Tarr vs, A.L.8. P, P. L. CHETITAR 
Fram. 


14 Rang. 5442 AI.R, 1936 Rang. 282 
=163 LC. 453, 


Water brought on upper land for agri- 
cultural purposes flowing wninterruptedly 
over lower land —Custom as to user, tf 


proved. 


If for 8 sufficiently long time water bro- 
aght on to the upper land by artificial meana 
for agricultural purposes is allowed to pass 
without interruption by the proprietor of 
lower land into ik, ona can ensily infer a 
custom and that the customary conditions 
of the locality require such user. The 
doctrine of lost grant can be invoked in aid 
of the inference of auch a custom. 522 Mad. 
vo telied on. (Venkatarmana Rao 


NAGARATHNA MUDALIAR vs. SANI 
PILUAL, 

59 Mad, 979=71 M.LJ. 187=1936 

M.W.N, 426=44 M,L.W. 139=A.LR 


1938 Mad. 682 = 164 I, C, 764, 


Right of support of building, if can be 
claimed where such right has not been ac- 
quired as an eas?ment, 


An owner has got no right for the 
support of his building or of his land 
burdened with the additional weight of 
his building unless such a right has been 
aoquired as sn easement, If thare is no 
easement to have lateral support of hia 
building on his neighbour's land, the neigh- 
bour is within his right ba, make exeavation 
on his own land; and provided that he 
doas not act negligently he is not liable at 


Easement—(Contd,) 


all for damages caused to the building of 
hia neighbour, (R. O. Mitter J.) 


BENGAL PROVvINGIAL RAILWAY Co, 
LTB vs, RAJANI KANTA Dry. 


63 Cal, 441-62 C,L.J. 283=165 LC. 
371=A.LR. 1936 Cal, 564. 


EASEMENT ACT (Y OF 1882). 


Sec. 7, Illus. (i)—Righi of owner of higher 
land to send water naturally. flowing on to 
lower land, 


The owner of aland on a higher level 
ig entitled to send down water which 
naturally flows on to his land into a lower 
land whether the said water flows into n 
definite channel or not, This right is not 
limited to mere rain water falling directly 
on tha land or water which the proprietor 
might by operations on the land, euch as 
sinking a well or opening a fountain, might 
cause tha water ta flaw. 38 Mad, 149 & 
441,C. 500 ralied on, (Venkataramana 
Rao J.) 

NAGARATHNA MUDABLIAR vs, 
PILLAT, 

59. iMad. 979=71 M,L.J, 137 = 1936 


M.W.N, 426=A.LR. 1936 Mad, 682 = 
164 I.C. 764. 


Samt 


Sec, 13 (a)— Sale of land for building 
purposes —severence of tenements—right of 
lateral support for building to be constructed, 
af can be clatmed, 


When at the time of sale of plots of 
land for building purposes, there is a 
severance of tanements, it must he deamed 
that thera is an implied grant of the right 
of luteral support for the building which 
is intended to be constructed on those 
plots against the adjacent plots and the 
purchaser acquires the said right as an 
easement under the provisions af Sec, 13 
(a) Rusements Act. «Srivastava. A. O. J. 
& Zia-ul. Hassan J,) 


SRI NATH vs. KEDAR NATH PURI, 
1936 O,W.N. 865 = 164 LC, 1025. 


Sec. 13 (e} —Person using a pasange 
over a plot of land, if can, on partition of 
that plot claim an easement of necessity in 
respect of the passage, 
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Under Seo. I3 (el, Easements Act, it is 
not necessary bo engnira what was the 
practice at the time of the partition, but what 
has to be enquired is, what were the neass- 
sities of the casa at the time of partition. 
If at the time of partition, a4 consequence 
of the inode of partition, the land bad been 
ao divided that a portion could not be used 
without recourse to a right of way over 
another portion, ther Sec. 13, Easements 
Act will operate to reste a right 
of way of necessity. Where on a partition, 
there is another passage in existence, no 
right of way of necessity can be claimed 
in respect of the paseaga previously used as 
a matter of practice. (Stone O. J. ik 
Niyogi d.) 

NAWNITDAS LALDASS ys. NARSIDAS. 

AJ.R. 1936 Nag, 182=165 LC, 81, 


See, 15— Acquisition by prescription— 
method? of, 

The known methods of acquiring AD 
easoment by prescription under the Indian 
Law ave ; (1) prescription ander the Ease- 
mants Act where it is applicahle ' (2) pres- 
cription under Secs. 26 & 37, Limitation 
Act, and (3) claim founded on fost grant, 
Prescription at commen law ng understood 
in England~cannot be arnited of in this 
~wrriry (Venkataramana Rao J.) 


NAGARATHNA MUDAUIAR vs. SAMI 
PILLAI 

59 Mad 979=71 M.L,J, 187=1936 

M.W.N. 426-ALR. 1936, Mad. 652— 

164 1,C, 764. . 


Secs. 28 (c), 33 & 35-—~Interference 
with free passage of light and air, when 
actionable. 

An injunction cannot be granted in tha 
case ofan actual interference with the frae 
passage of light and air unless there is an 
actionable interference with the easement 
within the meaning of Sec. 33, Basements 
Act. The plaintiff must show that the inter- 
ferences wonli cansa substantial damnga to 
him within the meaning of that phrase ag 
eywained in the explanation appended to 
See. 33, Whether substantial damaga has 
or hag not been exused by an obstruction is 


Easement Act- (Contd,) 


a question of fact, 4 A, L, J. 477 dissent- 
ed from: 13 A.L.J. 886, AIR, 1924 
All. 394 and A, I. R. 1929 All, 430 relied on. 
(Harris J.) 


WALI MQHAMMAL vs, BATUK. 


1936 A.L.J. 712=1936 A.W.R, 5253 
163 LC. 843=A.LR. 1936 All, 517, 


Sec. 60 (b)— Works done by licensee 
on his own land—Licensor's land to what 
extent bound as a result of such works, 


Sec. 60 (b), Easements Act 1882, ia not 
concerned with the effect of an express con- 
tract batween the parties but with the conse- 
quences to follow from s certain conduct on 
the part of the licensee which if done on the 
land of the bisensor might we | give the licen- 
see right- against him. The words “acting up 
on the license” in Seq. 60 (4) mean acting 
Upon a right granted to de upon the land of 
the grantor something which would be unlaw- 
ful in the absence of such right. A man does 
not “act upon a license” if he does works and 
in ars expense upon his own property. That 
he can do without any one’s license, works 
dona dy the licenses on his own land many 
de bone without the knowlebge of the licen- 
sor, aud it cannot be held that the alleged 
licensor’s land would be bonud in perpetuity 
(subject to See. 69) as the results of some 
works done by the alleged licenses on his 
own property of which the former is unaware, 
(Lord Maugham.) j 

GUJRAT GINNING & MANUFACTURING 
Oo., AHMEDABAD vs, MOTILAL HIRALAL 
SPINNING & MANUFACTURING CO., AH- 
MEDABAD, 

63 LA, 140=40 C,W,N, 417 21936 A, 
L.J, 145- 1934 A,W.R, 169=70 M.LJ. 
190=A.LR, 1936 P.C. 77=63 CLJ, 
160-160 1.C, 837=38 Bown. LR. 
353-1934 M W, N, 314, 


ELECTION, 

Agency—What constitutes agency-— 
entrustment with the work of an agent tf 
may be by implication. 

Although in order to make a person 
chargeable as an agent one has to make out 
soma sort of an entrustment by the candi- 
date with some material part of the buai» 
ness in connection with his eleetion, ‘still 
stich onutrestment may be by implication ; 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


415 


Election—'Contd,) 


but that implication ordinarily must arise 
from the knowledga which it appears that 
the candidate has of the part which the 
person is taking in the election. (McNair J.) 


NastRUDDIN AHMED vs. Hall 


.MAHAMMAD YusuF. 


63 Cal. 825=40 C.W.N, 741=189 I.C. 
489. 


Doctrine of election agency, if wider 
than common law agency — responsibility 
of candidate for misdeeds of agent. 

The doetrine of election agency is much 
wider than common law agency and evi- 
denos which would de inadequate io estab- 
lish ageney at common law is often suffi- 
tient in election cases to make a candidate 
responsible for ects committed by other 
persons, (McNair J.) 


NASIRUDDIN AHMED 
MAHAMMAD YUSUF. 


63 Cal, 825=40 C.W.N 741-165 LC, 
489. 


vs, HAJI 


Responsibility of candidate for misdeeds 
‘of agents. 

Without donbting that the candidate is 
always responsible for all the misdoads of 
his agent committed within the seope of 
hie authourity, it is always a sound princi- 
pla to remember that a man may become tha 
agent offnother either by actnal employs 
ment or bp recognition and acceptance, 
and to establish agency it ia not necessary 
to show that the candidate himself knew 
of and accepted voluntary services. Know- 
ledge and acceptance by other persons in 
control is sufficient, (McNair J.) 


NASIRUDDIN AHNED vs, 


see 
MAHAMMAD YUSUF, 


rag Cal. 825540 C.W,N, 741= 168 I.C. 


Temporary president empowered to con-, 
vene meeting for electing president, if has. 


power to postpone meeting — meeting on date 
previously fired, if incalid, 

It does not follow that beo.nse under 
the law a temporary president has the 
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power to fix the date for the meeting for 
the election of the President he would have 
neces-arily the power fo change or alter 
the date at his own pleasure, Nor can a 
meeting held in accordance with » notico 
issued by one who bas the authority undor 
the law fo issue it, be deemed invalid be- 
cause the authority which issued the pre- 
vious notice thinks fit to change its mind 
and fix another date. (Pandrang Row J ) 


K. SANGAPPA ys. SUNKU 


RAYULU. 
ALR, 1936 Mad. 561 =: 163 I.C, 814, 


SUBBA- 


ELECTRICITY ACT (IX OF 1910) 


Sec, 23 (3) (c)— Section, if authorises 
levy of minimum charge without agree- 
ment. 

Cl. (o) of Sub-Sec. (3) of Soo. 23 of the 
Indian Electricity Act contemplates charges 
made on the basia of eonsumptton and 
does not authorise a licensee to lavy with- 
out uny agreement with tha consumer the 
minimum charge which really represents 


intereat on the licensee's capital ontlay. 
(R. C. Mitter J.) 

SAILO BALA ROY vs. THE CHAIRMAN, 
DARJEELING MONICIPALITY, 


-63 Cal, 1047=40 C.W.N:-Z89=A,1LR 
196 Cal 245-162 1.C 611=€3 04-7" 
58 


s Schedule, cls, vi & xi (a) — Licensee, 
ifimay levy minimum charge from con- 


“sumer without contract to such efect. 


A licensee for the supply of electrical 
ensrgy, while he has power under ol. xi 
(A) of the Sohedule to the Indian Electri- 
city Act to levy a minimum chargr from 
ihe consumers, can exercise that power only 
throngh a contract with au intending con- 
sumer, In the absence of such a contract 
the licensee cannot recover a minimum 
(R. C. Milter 


$atLo BALA ROY vs. THE CHAIRMAN, 
DARJERLING MUNICIPALITY. 


83 Cal, 1041 = 40 C,\W.N. 789 = 63C.L.J. 
595=ALR. 1936 Cal, 265-162 1C, 
ail 
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ESTATES PARTITION ACT (Vv 
OF 1897.) 


Secs, 23 & 26-—Scope of the sections. 


Seo, 25, Estates Partition Act contem- 
plates a suit in the civil court raising the 
same queations as are refarred to in Sec. 23, 
Therafore when the Collector has deter- 
mined under See. 28, Cl. (a) to proceed 
with the partition after the enquiry beld 
by him into the qaestion of possession, all 
the proosedings thereafter ara necessarily 
aubject to and controlled by the decree in 
the title suit contemplated by See. 25 of 
the dot. (Nasim Ali € Henderson JJ.) 


SASHI KANTA ACHARJNE CHOUDHURY 
vs. RAJENDRA KUMAR CHAKRAVORTY, 


40 C.W.N. 112 = 62 C.LJ. 273 


Secs. 23, 27 & 119—Pariition of” 


estates by revenue nathority on rejecting co- 
sharer’s claim for separate possession of 
specife tands on basis of amicable yurtition 
—civil suit for declaration of proprietory 
right over such specific lands as representing 
interest in estate, if barred, 


A co-sharer proprietor whose claim for 

reparate pessession of specific lands on the 
footing of an amicable partition has been 
rejected by the partition authorities in 
_proseedings «ander the Estates Partition 
“Actin the view that there had been no 
amicable partition, ig not thereby debarred 
irom suing in the Civil Court for a deela- 
ration that his intoreat in the estato is ro- 
presented by a proprietory right over those 
apecific lands. Sach a qnestion being a 
question of extent of interest, the suit is 
not barred by Ses. 111 of the Estate Parti- 
tion Act, but is indeed permitted by Sees. 
23 to 27. (Nasim Ali & Henderson JJ.) 

SASHI KANTA ACHARJEE CHOUDHURY 
os, RAJENDRA KUMAR CHAKRAVORTY. 


40 C.W.N, 112=62 C,L.J, 273, | 


Secs. 57, 59, 90 & 113— Appeal, 
ifises to Board of Revenne from an order 
of the Commissioner remanding case to Col- 
lestor for fresh partition—Validity of order 
made by Bord of Revenne on appeal when 
no appeal tay, 


27 
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An order by the Commissioner reman- 
ding a case to the Collector for a fresh 
partition is nob an order amending the par- 
tition and an appeal lies therefore to the 
Board of Revenue. An order made by the 
Board of Revenue on such sn appeal is 
altogather void and all proceedings con- 
sequent therenpon are nuHities. Such an 
order may ba questioned in a civil suit and 
may ba set aside by the Civil Court. be- 
eause the finality attaching to orders of 
Revenue Courts arises only when their act 
ave nct ultravires of the Statutes. When 
they act without jurisdiction their order 
are liable ta be questioned in the Civil 
Cours. (D. N. Mitter & Patterson JJ). 


FATEMA BANOO rs KUMAR KAMALA 
RANJAN Rav, i 
40 C.W.N, 539 


Sec, 119—Jurisdiction of civil court 
to affect partition when ousted. 


Sec. 119 of the Eetate Partition 
Act exclades jurisdiction of the Civil Conrt 
when the question raised before it relates to 
to question of apportionment of Govern- 
ment revenua between the separate estates 
formed ont of a parant estate or io the 
datails of partition, but does not, oust the 
jurisdiction of the civil court in matters 
which involve question of title. A cisil 
court has jurisdiction to decide question of 
title or extent of interest not ouly between 
a proprietor and stranger but alsog between 
the proprietor themselves, (Jasim Als £ 
Henderson JJ.) 


SASHI KANYA ACHARJEE CHOUPHURY 
vs, RAJENDRA KUMAR CHAKRAVORTY. 
40 C.W.N. 112562 C.L.J, 273. 


ESTOPPEL. 


Plea of estoppel, if can be raised for 
the first time in appeal, 

The plea of estoppel evan throng) not 
raised in the frial court may be raised 
for the first time in appeal, and the ap- 
pellate Conrt can entertain the same if the 
facts on which the plea is based, ara patent 
on the record. (Bhide J.) 


MANKAUR vs, GURBUX SING & Ann, 
38 PLR. 90. 
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Histoppel against statute—deed void in 
part and rest severable —estoppel, if appli- 
cable to part which is good. 


If a dead is void in part only and the 
rest be severable, estoppel may arise from 
the part whioh is good, This is an exception 
to tha general rule that where a deed has 
besn exaoutad in contravention of a statute, 
the law of estoppel doss not apply. (Mitter 
& Patterson JJ.) 


KRISHNA PROSAD Roy CHOUDHURY 
vs. SECRETARY OF STATE. 


63 C,L.J. 522 ALR, 1936 Cal, 774, 


Mortgagor executing sham mortgage for 
defrauding creditor — Mortgage aware of 
ihe fraud, subsequently suing on the mori- 
gage — Mortgagor if estopped from pleading 
the real nature of the transaction. 


When both parties toan instrument 
either know or have the means of knowing, 
that it was exsouted for an immoral purpose, 
or in contravention of a statute, or of public 
policy, neither of tham will be estopped fram 
proving those facts whieh under the instra- 
ment ara void ab initio. Tharefors where 
from tha evidence in a mortgage snit, ib is 
clear that the object of the mortgage wna 
to defraud a third person, and the mortgagee 
was cognizant of, and indeed, è party to the 
intended fraud, this ciroumstanea will not 
operate jo astop the mortgagor from prov- 
ing the real nature of the transaction against 
the claim oPthe mortgages upon the instro- 
ment. 13 M.I. A, 551 applied. (Cornish & 
Stodart JI. 

K, R.A KR, P. L 
CHRTTIAR & ANR, v3 
OHETTIAR & ORS. 

59 Mad, 289=A,I-R. 1936 Mad. 88. 


ARUNACHELAM 
RANAGAEWAMI 


Moriyage of shares of two brothers by ` 


one of them having power to do so-—suhse- 
quent sale of the equity of redemption— 
other brother keeping quiet at the time, tf 
estopped from questioning the validily of 
the sale, . 


Where one of two brothers mortgaged the 
shares of “both haying power to do so, and 
later on sold the equity of relemption, nnd 


Estopypel = onta.) 


the other brotber raised no objection at the 
time and kept quiet for several years, keld, 
that he was estopped from questioning the 
validity of the sala of the equity of redemp- 
tion on the ground that is conld not bind 
his share in the property. 26 Bom, L. R. 
JI relied on. Beaumont C. J. & N. J. Wadia 


PITAMBAR KHEMJI GUJAR vs. RAJA- 
RAM SHAHAJ] SCBBARAO, 


60 Bom, 220=38 Bam, LR. 205- AIR. 
1936 Bom.175=162 LC, 269. __ 


Mortgacee in Punjab not getting hts 
mortgage recorded in revenue records, tf 
estopped from challenging transfers by 
morigagors, 


In the Punjah, transfara may be oral, and 
therefore mora importance ie attached to 
the revenue records. If a mortg%gee does 
not get his mortgage entered in the revenua 
records and thus allows the mortgagor to 
remain astensibla owner, tha mortgages 
cvnnot subsequently challenge the validity 
of a transfer made by the mortgagor to 
a person who had taken the property after. 
inspecting tha reyenué records and finding 
the property free from enonmbrannee. 7 


Rang. 110 & 276 applicd 27 N. L. R. 
144 disaantad from. (Addison & Abdul 
Rashid JI) 


AnuR Binan vs. MST. SANTIN ORS, 


ALR. 193g Lah, 405, 


Fictitious transfer of property to, third 
person — real owner acknowledging that fic- 
istions transferee has paid consideration~~ 


real owner whether estopped from asserting 


title subsequently. 


If the owner of a property confers on a 
third person n portion of ownership and the 
right of disposition thereof, not merely by 
transferring it to him but also by acknow- 
ledging that sùch person had paid the eon- 
sideration for it, he is estopped from asser- 
ting his title as againsba person (0 whom 
such third party had disposed of the propor- 
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ty and who took it in good faith and for 
value. (Lord Russel of Kellowen.) 


Lt Tse Sut vs. PONG Tsor OHING. 


1936 A.L.J, 111=1936 A.W. R- 207 = 
43 ML.W. 122159 LC, 794. 


EVIDENCE. 


Distinction between relevancy and ad- 
mésstiblity. ; 

There is a distinction between relevancy 
and admissibility of a document. Evidence 
which ia not relevant under provisions of 
the Evidence Act cannot be made relevant 
because it is led without objection. If a 
Cogument is inadmissible on acoonnt of a 
defect which sould ba cured by the person 
relying on itil an objection had been taken 
at the proper time, no objection as to its 
admiasipility shouid ba allowed ata later 
stage. The omission to object to the ndmi- 
ssion of irralavant evidenca cannot passibly 
make it relavant. 19 All. 76 relied on, 
(Rangilal, J.) 


NANAKCRAND 29. 
SHAHBAZ KHAN, 


MIAN MAnNAMMAD 


ALR, 1936 Lab, 114. 


Bvidence taken on commission — whether 
formal tendering necessary. 


It is not neeessary to tender formally, 
evidence taken on commission on behalf of 
any party, (Macpherson «& Mohammad 


| Noor JI.) 


RAGHUNATH RAT RAMBLAS, FIRM 


vs, SURAJMAT, NAGARMAL. 
160 1.C.353=A ER. 1936 Pat, 6. 


Documents in previous case when may 
be relsed on. 


A party who wishes to rely on any doen- 
ments in the record of a previoua onse, must 
get attested copies of those documents and 
have them proparly admilted in his case. 
Unless that is done, the documents cannot be 
adinitted in evidence, and any finding passed 


Evidence—(Con#d,) 


on such documents cannot be anetained. 
(Young C. J. & Abdul Rashid J.) 


BRIJ NANDAN LALL vs. Mt. Bron, 
38 P.L.R. 231. 


Report of a revenue officer appoinied to 
conduct a sale -admissibility in evidence. 


The report of a revenue officer appointed 
to conduct a sale in execution of a decree 
is not admissible in evidence when suck 
officer has not been examined in respect of 
it in Coutt. (Agha Haidar J.) 

DATARAM vs. PUNJUB NATIONAL BANK 
Lrp, 


38 PLR, 515, 


Entry in school register asto age— value 
of. 

Entries in School registers a® to the age 
af aatadent are of tittle valua as evidence 
of age (Monroe J.) 


ASANAND vs GYAN CHAND. 


38 PLR. 69=1641.C, 751=A.LR.= 
1936 Lah, 598, 


Witness examined in-chief, but not crosse 
eramined—value of such evidence. 


The deposition of a witness who was ill, 
was recorded by a Commissioner” He wna 
examined in chief, and cros®examined in 
part when he died. Held, that the weight 
ta ba attached to the evidence depended on 
the circumatances of the case, It was the 
duty of the Court to look at the evidence 
carefully to sea whether there were indica- 
tions that by complete cross-examination, 
the testimony of the witness was likely to 
be seriously shaken. or his good faith to be 
succeansfully impeached. 16 ©. W. N. 994 
relied on, (Rowland J.) 


MT, HORIL KAUR vs, RAJAB ALT, 


AIR. 1936 Eat, 34 =160 1,C. 445- 
17 Pat L.T, 10 3 


Witness examined on commisgion — Death 
of witness before cross-enaminntion— Such 
evidence, tf can be relied upon. 
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A witness having been taking ill, his 
deposition was recorded bya commissioner. 
The witness was examined in chief, but 
cross examination could not be completed. 
The questiot having arisen whether this 
évidanoa could ba admitted, and if so, what 
was its real yulue, keld, there was no legal 
objection to recsiving in evidence the de- 
position of the witness, but iha waight to ba 
attached to th; evidence depended on the 
circumstances, and it was tha duty 
of the Coart to ses whether there were any 
indication that by a complete crosy exa- 
minations tha testimony of the witness 
was likely to be seriously shaken or his 
good faith likely to ba impeached. (Row- 
land J.) 


Mt. Horin KURR vs. RAJAB All, 
17 PLT. 101=160 1C. 


1936 Pat. 34. 


445=A R. 


Power of Appellate Court io appreciate 
evidence taken by lower Court in iis own 
way 


When a Judge hears and sees witnesses 
and makea a sonclusion or infersnes with 
regard to what ia the weight on balange of 
their evidence, that judgment is entitled to 
great respeat irrespective of whether the 
Judge makes any obsorvations with regard 
to the credibility of the witness or not, 
An appedlate Court cannot set aside the 
avidencs, of ghe original Court who enjoyed 
those privileges, unless it comes ta a clear 
conclusion that tha Judge who enjoyed 
those privileges was plainly wrong. (Page 
CO. 3J, & Mya Bu, J.) 


U. CHINAYA vs. U. Kay. 


14 Rang. 1} =A.LR, 1936 Rang, $= 162 
LC 387. 


by 
by 


Appreciation may be of evidence 
Primary Court when discarded 
appellate Court 


Where the issue is a simple one, the 
appollate Court should mot very lightly 
discard the’ appreciation of evidenoa made 
by tde trial Court which had the opportu- 
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nity of seeing the witness, hearing them and 
watching their demeanour, (Mitter € Pat- 
tarson JJ.) 


SURENDRA Naru Roy vs, KEVAR 
Natit Bose, | 
63 C.L.J, 86=1611,C. 224=A,LR, 1938 
Cal, 87, 


Suit on basis of sale contract-—vendee 
calling perjured evidence to prove major 
part of consideration~evidence as to minor 
part, if can be believed as true. 


Where in a suit on the basis of a gon- 
tract of sale, the vendee calls evidence to 
prove the passing of tha major part of the 
consideration. but the evidence is found to 
be perjare), it is not open to bhe vendes to 
ask the Court to believe the evidence in 
respect of a minor part of the transaction as 
true. (Harries J.) 


MANBHARI vs. SRI Ram, ji 


1936 A.W R. 720=1936 ALJ, 1215 - 
1685 I.C. 240 = A I.R. 1936 All, 672 


EVIDENCE ACT (I OF 1872), 


Sec. 12—Imputation of misconduct— 
truth pleaded in defence—evidence of state- 
ment having been made by woman to .several 
persons, if relevant, 


Where a dafamatory statement com- 
plained of consists of an imputation of bad 
conduct towards a woman, and truth is 
placed in defence of the action, evidence 
that the female with whom misconduct was 
alleged herself made statement to that efiect 
to a considerable number of persons’ ia 
relevant under Sec. 12 of the Evidence Act 
for enabling the Court in assessing dama- 
gea to ba awarded, (Dunkley J.) 


MA Sein TIN vs, U Kyaw Mauna. ' 
ALR, 1936 Rang. 332=164 LC, 385, 


Sec. 13—Hovidentiary value of judg- 
ments relating to the subject matter in 
issue. 

Judgments of Courts in a previous suit 
relating to the sabject matter in issue, 
though they may not have binding effect 
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upon the parties, are undoubtedly of great 
avidentiary valine under Sec. 13 of the Evi- 
damea Act (Zia-ul-Hasan J.) 
GULAI vs. SRIPAL. 
1936 O.W.N, 375=162 LC, 334, 


Sec. 13— Weight to be attached to a 
judicial decision for the purpose of proving 
custom. 

16 is not right for Courts to place greater 
value on a judicial decision than -on state» 
ment of a custom in the customary law in 
the Punjab. A judicial decision depands 
on the evidence produced in the case which 
may bea badly eondueted one. A decision 
on a question of custom is nob a judgement 
in rem , itis merely an instance, relevant 
under ‘Sac. 13, Evidence Act of a particular 
custom being asserted or denied, or possi- 
bly recognised, though the word reengnised 
may mean recownised by tha party toa 
partionar transaction rather than by the 
Courts, {Addition J.} 


BALANDA vs. MST. SUBAN, 


17 Lah 232=38 P.LR. SOZ=A.LR, 
1936 Lah, 418, 


Sec. 13—Judgment showing possession 
of one of the parites-~admisstbilety. 

A fudgement whioh is not binding on one 
of the parties to a suit may ba used under 
Sec. 13, Evidence Act asan instance when 


the possession of the obher party over thd. 


plots in snit was ohallenged and found to 
ha proved. (Nanavu ty € Zia-ul Hassan JJ.) 


Sher BAHADUR Sinan vs. SRI 
MADHO. PROSAD SINGH, 
; 11 Luck, 209, 


Sec.—13—Devision on custom, when 
becomes relevant. E 


A decision on custom is not a final deci- 
sion. It becomes a relevant instance under 
Sec. 13 af the Kvidence Act, that such a 
right has bean aseertainsd and recognised. 
It ia always naoessary fo assert and prove 
what the custom is. (Addison & Din 
Mohanuned JJ.) 


. NARAIN Singu & ORS, vs, 
YAR KHAN, 
17 Lah. 133238 P.L.R 472=162 1,C, 
374A LR, 1936 Lah 21, 


AHMED 


Evidence Act—/(Conid) 

Sec, 13 (b)—"Claim”--Stgnsficance of 
the expression. 

The word “claim” in Seo, 13 (b) of 


` the Evidenca Act indicates that the right 


is asserted ta the knowledge and in the 
presence of the person whore right will be 
affected by the establishment of the claim, 
The mere assertion of a right in a document 
fo which the person against whom the 
right is asserted is not a party and of which 
he knoss nothing ia not to claim the right. 
fAgarwalla & Varma, JJ. 


JYOTIPROSAD SINGH DEO vs. BHARAT 
SHAH BABU, 


15 Pat. 260=17 P,L.T, 507=165 IC. 
589=A,1R, 1936 Pat 543. 


Sec. 13 (b)—“Particular instance in 
which the exercise of the right was asserted” 
— Meaning of the expression. 


The mere statement in a deed of a sale 
that the vendor had a Nishkar right cannot 
be said to be an instance when the exercise 
of the right was asserted within the mesan- 
ing of the words “particular instance in 
which the exercise of the right was pésert- 
ad" in the second part of paragraph (b) of 
Sec, 18 of the Evidence Act, 31 C. W. N. 
32 applied. {Agarwalla & Varma, JJ.) 


JYOTIPROSAD Sing PRO vs. BHARAT 
SHAH BABU. e 


15 Pat, 260=17 P.L.T, 607=1685 LC, 
589=A.LR, 1936 Pat 543. 


Sec. 20-—Principle 
under the section. 


Sac. 20, of the Indian Evidence Aot 
contemplates the existence of three parties 
namely, party who refers, party whois refor- 
red to und party to whom reference is made; 
the principio on which admissibility is 
based being that when one party refers 
another party to a third party for informa- 
tion, the referring party is preanmed ta 
undertake to adopt as his own the informs- 
tion farnished by the third party, These 
conditions are not fulfilled whem a master 
calls for a report from a servant whera 
there is nothing to indicate that in so doing 


of adméissiblity 
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he intended to regard the servant's report 
aq conclusive. (Panckridge J.) 


M. D'Oruz & Ons. vs, SECRETARY OF 
STATE, 


40 C.W.N. 865, 


Secs. 20 & 32—Report by servant to 
master at fatter’s instance, if and when 
abmissible against the master. 


In a suit bya dismissed servant for 
damages for wrongful dismissal, a report by 
another servant to his maeter submitted at 
the direction of the latter, even when cor- 
roborativa of the aecormt of an nffair given 
by tha dismissed servant is not admissible 
in evidence of tha fasts alleged therein, 
either as an admission by the master or 
ander Sec. 20, of tha Indian Evidence Act, 
(Panckridge J.) 


M. D'Croz & Ons. vs. SECRETARY OF 
STATE. 


40 C.W N, 865. 


Seca. 21 & 145 — Sut on pronote— 
defendant pleading signature on blank 
paper —plainiif producing affidavit in pre- 
vious care admitting loan and handnote-- 
value of such affidavit, 


In aduit on a pronote, tha defendent 
pleaded thaffhe had put his thumb impre- 
ssion on à blank sheet of paper, nnd that 
no consideration bad passed. During croas- 
examination of the defendant, an affidavit 
which had been filed by the defendant in 
a probate cass wherein he had admitted 
tha loan and the execntion of the pronote, 
was tandered to him, and he admitted the 
signatura on it, The Court therenpon 
treated this adinivsion as sufficient evidence 
and decreed tha suit. The defandant, in 
appeal, contended that the statements in 
the affidavit ought not to have been need 
as evidence unless the defendant's attention 
had bean drawn to them, Held, that Sec. 
145, Evidence Act was not applicable to 
the case. The affidavit relied on was not 
relevant» by virtue of this seation, but 
amounted’ to an admission, which was 


CURRENT LAW DIGEST 


the land in dispnte. 


428 


Evidence Act—(Contd.) 


relavant ander Sec, 12 of the Act, (James 
& Rowland JJ.) 


RAMKEESHWAR Das vs. BALDEO 
SINGH, $ 
17 P.L.T. 621=165 1C. 305-A,|R. 


1636 Pat, 588. 


Secs, 32 (2) & 12 — Maps prepared by 
person dead, if admissible. 


Registars and maps regarding the laad 
in dispute prepared by persons who nre deni 
or whose whereabout cannot be traced are 
admissible in evidence under the provisions 
of Sec. 32 (2) read with See, 13 of the Evi- 
ga Act. (Wort A. C. J. € Fazl Ali, 


RAJENDRA NARAYAN Sinan DEO 4 
ORS, vs. LAL MOHAN TRIBENI. 


ALR. 1936 Pat. 462-1641C 277 


Ld 
Sec. 32 (3)— Statement bhy decensel 
person nol against proprielory ey pecuniary 
interest evidence to prore such statement, 
if admissible, 


The evidenca of witnesses tendered for 
the purpose of haying certain statement by n 
decersed parson would not be ndimissibhle nn- 
der Sec, 32 Evidenae Act when such state- 
ments are not against the property or 
peanniary interest of tha deceased. (Page, 
C, J. € Mya Bu, J.) 


U. CHINAYA vs. U. Kitiy. 
14 Rang. 11 =A.LR, 1936 Rang, 5=36) 
LC, 387 


' 


Sec, 32 (3)—Recital tn documents 
betwe.n third parties, tf admissible. 


A document betwean strangers to tha 
suita in which mention ia made of one of 
the parties or their predecaasors ns holding 
tha land in dispute lying on the boundaries? 
at lands helonging to the executant of the 
document is not relevant to prove title to 
41 0. L. J. 374 & 9] 
I, O. 688 followed, (Rangilal, J.) 


NANARCHAND 
SHAHBAZ KHAN, 


vs. MIAN MAHAMMED 


AIR. 1936 Lah. 114, 
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Sec. 32 (5)—Evidence of incidents 
bearing on adoption, if admisstble, 

Whore tha relationship created by adop- 
tion is of such importance as specifically in- 
claded in the Act, evidence of incidents 
bearing more or less directly on the faot or 
otherwise of an adoption and ita validity 
would ba allowed, subject however, to care» 
ful sorutiny as to value. (Amir Ali J.) ` 


HARIDAS CHATTERSER vs. MANMATRA 
NATH MALLICK. 


160 1.C, 3322 A.LR. 1936 Cal, |, 


See. 34— Admissibility in evidence of 
trus and correct entries tn accounts, when 
not regularly kept, 


RKotries in account booka which are be- 


' yand reasonable doubt, trae and correct, 


and may or inay not he admissible under See, 
34, Evidence Act, are admissible to corro- 
baraba the oral evidenee, even where the 
accounts ara found ta have been not regu- 
larly kept. (King C. J. & Thomas J.) 


Jana vs. Jot SINGH, 
1936 O.W N. 582, 


See, 35-— Documents containing opinion 
of Govt. officer. if admissthle, 


Documents consisting of mére opinions 
expreased hy Government officer in seoretarint 
cotrespandenca, where no personal enquiries 
had been made in the matter, by the said 
officers, are inadmissible in evidence. (Addr- 
son & Din Mohammad JJ.) 


GHULAM KHAN & vs. SAMUNDAR 


KHAN. anak 


38 PLR. 745-A.LR, 1936 Lah. 37= 
165 1,C. 626. 


Sec, 35—Commisstoner appointed to 
mike enquiry into paritcular facts— report 
how may be proved 

A Commissioner appointed by n Conrt to 
enquire into the facts of a case, is not a pet- 
901 parforming a duty specially enjoined by 
the law of his country, and hence the report 
of. the Commissioner is a privata document 


Evidence Act—(Contd,} 


which like any other private document can 
be proved only by examining the writer of 
that report as a wiiness in the case, 
(Nanavutty J) 


IBRAHIM REG vs, AZIMAN. 


1935 O,W.N,1388=A.LR, 1936 Oudh 
192. 


Sec, 35—Records of existing rents and 
assets of estate published under See, 48 of 
Estates Partition Act, if publie record— 
Entry in such record, tf admissible against 
owner of adjoining estate, not served with 
notice under Sec. 50 (e), 


Tha Record of the existing rents and 
assets of an estate published. under Sec. 48 
of the Estates Partition Act is a publio or 
official record within the meaning of Seo. 85 
of the Evidence Act, and accordingly, in a 
subsequent suit between the owners of the . 
partitioned estate and the owner of an aĝ- 
joining estate over a plot of land, an entry 
in such record showing the disputed land 
ns appertaining to the partitioned astate is 
wimissible in eviderce against the owner of 
an adjoining estate although notice under 


` See. 50c) of the Estates Partition Act may 


not hava been served npon him. At any 
rate, the fact that the land was elaimed in 
the partition proceedings as appertaining 
to tha partitioned estate is a transaction wi- 
thin tha meaning of Sea, 13, and na ench 
relevant, (Nasim Ali & Edgely JJ.) 


CHATTERJEE ESTATES ẹ LTD. vs 
DHIRENDRA NATH Roy. 
40 C.W.N, 821, 


Sec. 35—Wayjib-ul-arz produced from 
ofice of Deputy Commessicner and bearing 
wal and signature of Settlement Oficer, if 
admissible tn evidence when signature of 
person from whom information collected 
18 wanting, 

A wajth-ul-arz bearing seal and pro- 
duced from archives of the office of the 
Deputy Commissioner and bearing signature 
af the Settlement Officer and of the Munsa- 
rim and clerks certifying that tha copy has 
been duly compared, ig admissible in 
evidence under Sec. 35, Eyidencey Act, even 
if it doas not bear the signature of the 
person from whom the materials incorpora- 
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ted therein were gollected by tha Sattimant 
Officer in the execution of his duty. 71, 


A. 63 relied on, (King C. J. 4 Zia-ul- 
Hassan J.) 


KROnAPATI vs, HARNAM SINGH, 


1936 O.W.N. G19=162 1,C.527 2 A,LR, 
1936. Oudh 293, 


Sec. 47 — Signature, proof of. 


When the fact to ba proved is a signa 
tura And a witnsss merely says that tha 
signature is of tha parson concerned, thore 
is no proper evidenca of the facta required 
to ba proved andar See, 47 of tha Evidenes 
Act (Sir George Rankin.) 


SURENDRA KRISHNA ROY vs, MIRZA 
MAHAMMAD SAYED ALI, MUTWA UI. 

40 C.W.N 226=1936 O.W N.10=1936 
M,W.N. 22=1936 ALJ, 84=38 Bom 
L.R. 330=63 C.L.J.29=19NLJ 29= 
160 LC, 29=1936 A.W.R. 45=38 P.L. 
'R, 192A TR. 1936 P.C, 15=70 MLJ. 

206, 


Secs. 65 & 65—Purpose of, and dis. 
cretion of Court as to notice. 


The only purpose of a notica under Secs. 
65 & 66 of the Evidence Act is to give the 
party an opportunity by producing the 
original, to secure, if he pleases 
the beat evidence of the contents; and 
under Sec. 66, the Court has absolute power 
when it thinks fit to dispense with a notice 
under these sections. (Sir George Rankin.) 


SURENDRA KRISHNA RAY va. MIRZA 
MAHOMED SAYED ALI MUTWALLI & Ors. 
63 |. A. 85240 C.W.N. 226=1936 
A. W. R. 45-1936 O. W N. 10=436 
M.W.N. 22 =1936 ALJ, 84=38 Bam, 
L'R, 3°0=63 C.LJ, 29-19 NL I, 29= 
160 LC, 29-38 PLR, 19-A.LR, 1936 

PC, 15570 MLJ, 206, 


Secs. 65 & 66—Defendant whose de- 
fence depends npon document not producing 
original which ts likely to be wiih him— 
plaintiff putting in certified copy without 
notice to defendant to protuce original— 
cerlifed com. if may be admitted in 
evtdence, 

Where,a defendant admitted possession 
of a document in a pravions proceuding but 
in a subsequent proceeding did nob file 
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it, denied having ever received it, and 
gave no secount of what had happened to it, 
but said gonerally that he bad made over 
his document to his mortgagee who was 
another defendant, and the lattor did not pro- 
duce it either, and-the plaintiff was allowed 
ta put in a certified copy of the document, 
without giving any notice to the first defend- 
ant, to produce tho criginal, held, that the 
certified ecpy was properly adinitted in 
evidence. (Sir George Rankin.) 


“SURENDRA KRISHNA RAY vs. MIRZA 
MAHOMED SAYED ALL MuTWALLI & Ors. 
63 1, A, 85240 C.W,N, 226= 1936 
A, W, R, 45=1936 OWN, 10=1938 
M WN, 221936 ALJ, 84-38 Bom, 
L, R, 330= 83 C,L J, 29=19N-LJ, 29= 
160 1.C. 292138 PLR- 19=A-LR 
1936 P-C. 15-70 M-L-J- 206. 


Secs. 65 90 —Production of copy of 
a document—presumptios that may be 
drawn. ° 


Seo. 90, Evidence Aot, requires the pro- 
duction ta the Conrt of the particular docu- 
ment in regard to which tha Court may 
make the statutery presumption. li the 
dooument produced is a copy, aduiitted 
under Sec, 65, as secondury evidence. and 
it is produced from proper custody and 
igs over 30 yenrs old, then the signatures 
authenticating the copy may be presumed 
to be genuine, but the production of a copy 
is not sufficient to justify the: Rrestunption 
of dug execution of the nriginai under Sec. 
90. 62 I. A. 192 reliel on, (King C. J. € 
Zia ul-Hyssain J.) 


KROLAPAT! vs, HARNAM SINGH. 


. 1936 O-W-N- 819. 1621C- 527- 
A-LR- 1938. Oudh 298- 


Secs. 65 & 90—Cerlified copy less than 
30 years old—Presumption under Sec. 
90, of can be drawn, 


Where the certified copy of a document 
is less than 30 fyeara old, the presumption 
nuder Sec. 90 cannot ba rnised in raspecs of 
it, 52 Mad. 453 relied on, (dyha Haidar 
J) 

Mr. MELKE 
BENARES Kiran. 


BAno vs. MATIONED 


ALR: 1936 Lah, 78}, 
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See. 66—Court dispensing with notice 
to produce documents and allowing secon- 
dary evidence of its contents — Objection, if 
can be taken in appellate Court when nol 
taken the trial Court, 


Under Sec. 66, Evidence Act a notice to 
produce a document must previously have 
been given to the party in whose possession 
or power tha document is before giving 
secondary evidence of ita contents, but such 
notice is not essential to render secondary 
evidences admissible in certain cases, one of 
which is when from the nature of the case 
the adverse party must know that he will 
ba required to produced it, and another of 
which ig where the Court thinks fit to dis- 
pense with it. An objection to the admision 
of secondary evidences should however he 
raised af the time of the reception of the 


evidence and no objection should be allowed - 


to ba taken in the appallate court as to the 
admissibility of such evidence when it was 
admitted in the trial court without any ob- 
jection. 19 Oal. 438, 31 Cal 155. 38 Mad. 
160 & 14 Lah. 473 followed. (Mya Bu J.) 


U Po, Kin & ANR. vs. U So GALE, 
A.).R. 1936 Ran, 277 = 163 I.C, 408 (2) 


Sec, 66 —Proviso (2}--Document pro- 
duced from custody of person asserting litle 
— Inference to be drawn. 


Tha fact that the documents of title are 
produca feom the custody of a certain 
‘person is of importance in considering a 
question of henami, but the Judge in consi- 
dering such a question, is not bound to 


` aome,to tha conclusion that,in the event 


‘of a document baing produced from the 
custody of a poraon asserting that title, his 
case is made out, (Wort & Rawland JJ) 

Mt, BIBI ZAINAB vs. MOHAMMAD 
AYUB. 


17 P.LT,386-A,LR. 1936 Pat, 136= 
163 I.C. 391 (2). 


Sec. 66, Proviso (2)—0Objection by 
party to the admission of secondary evidence 
—original in possession of party olyecting 
but not producing it —procedure. 


28 
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Where a party objects to the admis- 
sion of secondary evidence, and it is found. 
that the original dooument is in possession 
or control of the party taking tha objection, 
the provision of Seo. 56, proviso (2) must 
be deemed.to apply, and it is not necessary 
to serve notice to the party in possession 
to produce the original, as by the nature 
of the cage, the party must be’ held to be 
knowing that it would be required to pro- 
duce it. (Wort & Rowland JJ.) 


SUDHAKAR MISRA vs. NILKANTHA 
DAS. 
ALR. 1936 Pat, 129=161 I.C. 465, 


Sec. 68 — Mortgage deed—execution ad- 
mitted but attestation denied—proof of at- 
testation absent— document if can be held. to 
be duty attested. 


In a suit on the basis of a mortgage, it 
is the duty of the plaintiff to prove due 
attestation of the mortgage deed, even 
though the execution of the document is 
admitted by tha defendant. Whee thera 
is no evidence nor any proof of the atten- 
tation, the document eannof ba held to hava, 
heen proved to have been duly attested. 52 
I. A. 362 referred to. (Sulaiman O. J.k 
Bennet J.) 


BINDHESWARI PROSAD vs. PANCHAYATI 
AKHARA MAHANTRVANI Gosain NAGA 
SECT. 


1936 AWR., 57-1938 ALS. 2977 
160 1. C.73-A,LR 1936 All. 169. 


Secs, 68 & 70—Denial of attestation 
only— necessity of calling attesting witness 
to prove execution. 

In a case where attestation according to 
law ia specifically denied but the signing of 
the document required to be attested ia not 
so denied, it is necessary to call at leaat one 
attesting witness tn prove execution under 
Sec. 70 of the Evidence Act. (Nasim Als. 


) 
EBRAHIM MANDAL vs, AKOY KONAR. 
40 C.W,N. 151=62 C.LJ. 25, 


Sec. 68 & Z1—Denial of execution or 
aitestation -- execution how to be Proved. 
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In case of execution or attestation, all 
that Sec, 68, Evidence Act requires is that 
one attesting witness at least is called for 
the purpose of proving its execution. ii 
the attesting witness does not recollect as 
to whether” he bad atteated the deed in the 
presence of ths executants, the execution 
of the deed cu la proved by other evidence, 
{Harries ¢ Ganga Nath JJ,} 


BANARSI 
SAHABANPUR, 


1936 A.W.R. 887=1936 A.L.J, 1262= 
A IR. 1936 AU, 712-165 IC, 498, 


Das vs. COLLECTOR oF 


Sec. 85—Power of attorney—Presum- 
ption of due execution —absence of — Whether 
opposite presumption thal it was not duly 
executed arises. 


Under Sec. 85, Evidence Act, a Power of 
Attorney is presumed to hare Been properly 
executed if it has been verified by a Magis- 
trate or certain other officer. Where there is 
no such presumption in favonr of a particul- 
lar Power of Attorney, it does not follow 
that there is an opposite presumption that it 
had not been dnly executed, (Allsop & Ganga 
nath JJ) 


Mst. Ram KAILASH KUNWARI vs, 
ISHWARI SARAN, 


ALR., 5936 AlL 4712193656 A W.R. 
497, 


Sec. 90—Ancient documents— Presume 
piion of genuineness. 


Tha prasumption under Sec. 90 of the 
Evideuca Aot, vegarling the genuinenesa of 
ancient documents must be applied with 
eattion, An ancient document which js 
unsupported by any evidence that: might free 
tt from the anspicion of being fabricated 


should not hə acted upon. (Monroe & 
Rangtlat JI) 
SARLARA vs, AKTAR. 
38 P.LR, 322. 


Sec. —Presumption as to genuine- 
neis of a document more than thirty years 
old, when can arise. 


Evidence Act— (Contd) 


No legal presumption can arise as to the 
genuineness. of a dooument more than thirty 
yeara old, merely upon proof that it was 
produced from the records of 8 Court in 
which it had been filed at soma time previ- 
ous. It must be shown that the document 
had been so filed in order to the adjudica- 
tion of anme question of which that Court 
had cognisanes, and which had aone under 
the cognisance of such Court, (Nanavutty 
& Smith II) 


SRI PROSAD vs, SPECIAL MANAGER, 
COURT OF WARDS, BALRAMPUR, 


1936 O.W.N, 768= 164 LC, 494, 


S, 90—Document more than 30 years 
old—Presumption under the section, 


In the ease of documents purporting or 
proved to be 30 yeara old and produced 
from proper custody, 8.90 allows the Court 
disevetion to presume that the signatura 
and every other part of such documenta 
which purport to be in the handwriting of 
any particular per-on is in that persou’s 
hand writing and in the casa of a document 
executed or attested that it was duly execu” 
ted and attested by the person by whom ib 
parparts to ba executed and attested. (Srz- 
vastava & Nanavutty, JJ.) 


SPECIAL MANAGER, COURT oF WARDS 
BALRAMPUR 15. TRIVENI PROSAD & ORS. 


` 11 Luck 35, 


Sec. 90—Presumptinn, if any, as to 
the genuineness of a seal. 

Sec. 90, Evidence Act, makes no provi- 
sion for any presumption in regurd to sendls, 
and a seal cannot be regarded ag a signature 
within the definition contained in the gane- 
ral Clauses Act. (Nanavatty & Smith JI) 


Sin PROSAD vs, SPROIAL MANAGER, 
Oount oF WARDS, BALRAMPUR. 


1936 O.W.N, 768= 164 LC. 494. 


See 90—Document “30 years old— 
signature on it not properly proved but made 
of proof not olgvcted to at the time— 
presumption under the section, tf may be 
made. 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


437 


Evidence Act—(Con/.7,) 


Where the fact to ba proved was a signa- 
ture, aud tha document bearing the signa- 
ture was 30 years old, it was produced from 
proper custody, the cross-examination waa 
not directed to showing that tha witness 
was unacquainted with the handwriting of 
the person concerned and there was a note 
by the Court, namely, ‘signature proved’, 
suggesting that no objection waa taken at the 
time, held, that the presumption under Sec. 
90 could properly be made in respect of the 
dooument. (Str George Rankin,} 


SURENDRA KRISHNA Roy vs. MIRZA 
MAHOMED SAYED ALI MUTWALI & ORS. 


639 A, 85-40 C.W N. 226=1936 A: 
W.R, 45= 1936 A.L.J, 84-1936 O.W.N 
10=1936 MW.N, 22-70 M,L.J, 206 
. ALR. 1836 P.C. 152 160 IC. 29, 


Sec. 60—Oid deeds of Shankalap, con- 
erring ynder proprietory rights, how far to 
be presumed to be genuine. 

The Courta should be very carefal about 
raising any presumption under Sec. 90, 
Evidence Act, in favour of old deeds of 
Shankalap whioh are prodreed practically 
far the first time during the trial of suits in” 
whioh- under propristory rights are set up 
on the-basis of thosa deeds, unless they are 
supported by evidence that might frea them 
from the suspicion of being fabricated. 
Where the wajib-ul-arz and rubkar of the 
last Settlement of tha village both show 
that as a matter of fact no under proprie- 
tory right had been conferred on any one in 
tbe village, the value of thesa documents is 
irae destroyed. (Nanavutty € Smith 


SRI PROSAD va. SPECIAL MANAGER, 
COURT or WARDS, BALRAMPUR. 
. 1936 O.W.N. 768= 164 JC, 494, 


Sec. 90—Eniry in school register 
which is over 30 years old—presumption of 
genuineness. 


Where a school register which was over 
30 years old was produced from proper cna- 
tody and relianca was placed on certain 
entries in the register, keld, that a presump- 
tion of genuineness attached to the register, 
and the fact that the parson responsible for 
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the entries was not produced as a witnesa 
was immaterial. (Jatlal’d Sale, JJ.) 


“ PARMODH OHAND vs, NARAIN SINGH. 
ALR. 1936 Lah, 104=163 LC. 81, 


Sec. 90— Point of time from which 36 
years to be calculated. ' 

Under Sec. 90 of the Evidenca Act the 
period of 30 years is to be reckoned nob 
from the date upon which the deed is filed 
in Court but from the date on which it hav- 
ing been tendered in evidence ita genuineness - 
or otherwise becomes the subjeot of proof. 
(Sir George Rankin.) 


SURENDRA KRISHNA Roy vs. MIRZA 
MAROMED SAYEROD ALI Mottwatl & Ors, 


639 A, 25-49 CWN. 226= 1936 A, 
LJ. 84=38 Bom. LR 330=63 C,LJ. 
29=19 N LJ, 29=160 I.C. wi 
P.L.R. 19=1936 O.W.N, 102 ALR. 


Sec. 90— Discretion under tha secticn— 
Appellate Court tf can interfere with auch 
adtscretion, 

Ordinarily, 20 appellata court would be 
slow to interfere with the discretion exer- 
cised by the lower court in the matter of 
raising presumption under S. 90, but ibe 
discretion allowed by the section isn judi- 
cial discretion which has to ba exefoised on 
sound legal principles and after due regard 
to ali the evidence and circumstances. 
the discretion has beon exercised arbitiarily 
without due consideration of all the 
relevant facts and circumstances of the case 
the appellate court can certainly interfere. 
( Srivastava & Nanavutty, JJ.) 


SPECIAL MANAGER, COURT'OF WARDS 
BALRAMPUR vs, TRIVENI PRASAD, 


31 Luck, 35. 


Sec. 91—-Suit on wrilten contract — 
defendant, if can disprove by oral evidence. 


Sec. 91, Evidence Act only excludes 
oral evidence as to the terms oiya written 
contract, bat a defendant sued upon a 
written contract purporting to hare been 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


439 


Evidence Act—(Contd,) 


signed by bim cannot be precluded in dis- ; 


proof of such agreement from giving oral 
evidence that his signature was a forgery. 
(Sir John Wallis ) 


TYAGARJA MUDALIYAR vs, VEDA- 
THANNI. 
63 LA. 126=40 C.W,N. 353=70 M. 


LJ. 232=1936 O.W.N, 12Z0=A.1R, 
1936 P.C. 73=160 1,C, 384=38 P.L. 
R. 156=1936 A,L-J. 136=59 Mad, 
446=63C.L.J. 353 = 1936 A.W R. 242= 
8 Bom, L.R. 373=19 N.L J. 104=1936 
M.W.N. 310=78 ML.J 232 (P.C.) 


Sec. 91—Kabuliat evidencing a con: 
tract by lessor to give khas possesston—Oral 
evidence, if admissible to prove any other 
arrangement. 


Where from the terms of a kabuliab it 
appeared clearly that the lessor had stipa- 
lated to give khas possession to tha lessee it, 
is not open ta the lessor to adduce evidence 
to show that thare was some other arrange- 
ment between the parties. (Jack, J.) 


NABIN CHANDRA Roy ts. RAJENDRA 
KUMUR Nac. 


AIR. 1936 Cal, 302. 


Sec. 91—Pronote given for antecedent 
debt and one given for contemporaneous loan 
—Contract aliunde if can be proved. 


Whep a promissory note given for an 
antecedent debt is found to be unstamped 
and therefdro inadmissible in evidence, the 
original debt can be sned upon irrespective 
of the subseqnent document or promissory 
note ; bat with regard to contemporanesons 
loans and promissory notes, tha position is 
that, where the promissory note is the con- 
sideration for the lonn, the debt cannot ba 
proved alieunde, in view Seo. 91, Evidence 


Act. (Beasely ©. J., Cornish & Pandrang 
Row JJ.) wr . 

RAMBSWAMI PILLAI vs. MURUGIAI 
PApDAVACHI. 


59 Mad. 268=70 ML... 267=43 ML.W. 


145=161 LC’ 273-A.LR. 
179, 


1936 Mad 


Fd 
Secs. 91 & 92—Acknowledgment of 
receipt of consideration of a sale-deed—- Oral 
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evidence to prove that amount acknowled ed 
was not received, 4f admissible, 


Where in a suit the defendant set np 
the defence that consideration of the sale 
deed was not the amount stated therein 
but a lasser sum and that the extra sum 
had been entered in the sale deed in order 
to defeat and delay possible pre-emptors, 
held, that the amount of sala consideration 
is aterm of a deed of sala, and when tha 
terms of a deed of a sale have been proved 
according to See. 91, Evidence Act, no 
evidence of any oral agreement or statement 
shall be admitted as between the parties 
to the deed af sale or their representatives 
for the purpose of contradicting, varying, 
adding to or subtracting from tha amount 
of sale consideration The acknowledg- 
ment of receipt of the whole or part ot the 
sale consideration inthe deed of sale waa 
however not a term of the deed of rale, 
and oral evidence could be given to show 
that tha amount acknowledged or any part 
of it waa nob reasived. (Sulaiman C. d., 
Bennet & Harris JJ } 


MAHAMMAD Taqni KHAN wi, JANG 
BAHADUR, ' 
58 AH. 1. 


Sec 92-Suit between erecutant and 
heneficiaries of a Wakf — Wakif. if can give 
evidence to explain what he meant by the 
provisions of the Wakf nama, 


The beneficiaries under a Waki deed 
ava partias to the doeument within tha 
meaning of Sea, 92, Evidence Act, and in n 
a suit between tha exeovtant of a Woakf 
and the beneficiaries, the Wakif ennnot be 
allowed to give in his evidence an: axplanna- 
tion of what ha meant by the provisions of 
the Wakfnama. (Benn;t & Harris, J.J.) 

AHMED ALI KHAN vs, MOHAMMAD 
AITZAD. 


1936 A.L J). 7931936 A.W.R. 647-— 
165 LC, 18=A.LR, 1936 Ali, 704, 


Sec. 92— Suti for dower amount men- 
tioned in Kabtinama—Oral evidence if ad- 
missible to prove that the Kaliinama did not 
represent the actual agreement between the 
parties. 
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Ina suit for recovery of dower money 
the plaintiff relied on a Kabitnama in which 
the dower amount was mentioned, The 
defandant contended that the amount men- 
tioned in the Kabiloama was not intended 
to be paid, and offered to.give oral svidenoa 
to prove his plea. Held— 


Per Agha Hatdar J,—Oral evidence to 
prove such plea was not admissible being 
harred by Sec. 93 of the Evidence Act. 


Per Tekchind J,-Oral evidence wan 


- admissibla to prove such plea because Sec. 


92 opsrates as a bar only when oral evidence 
is sought to ha allowed to vary or to modi- 
fy the terms of an agreement. Oral evi- 
denee is admis-ible to prove that an agree- 
meut in writing was not an agreement at all 
and was not intended to be acted upon, 
(Tekchand & Agha Haidar JJ.) 


MAHAMMAD SULTAN REGUM w. 
SARAJUDDIN AHMED, 


Js PLR. 337=ALR. 1936 Lah, 183 
2161 LC. 300. 


Sec, 102 — Person signing deed alle- 
ging recitals therein to be incorrect — Burden 
of proving allegation, 


Where a person signing a document 
alleges that the recitals therein are incorrect 
atid do'not represent the true state of facts 
tha burden lies on him to show 
that it is so. 29 All, 184 and? N. L. R. 
24 relied on. (Vivien Bose, J} 


Msr. NASIBAN vs. MOHAMMAD SAYAN, 


19 N.LJ. 179=A.LR, 1936 Nag. 174 
= 164.1.C, 557. 


Sec. 102—Statutory compensation to 
workman for disease canse by Sica — 
onus of proving that disease not caused by 
silica dust lies with the employer. 


By the Workman's Compensation Act 
provision is mada for the payment of com- 


_pansation by the employers of workman in 


specified industries and processes involving 


‘exposure to silica dast who suffer death or 


total disablement ov partial disablement 
[rom diseases cansed by exposure to silica 
dust. Ona question aa to the bulan of 
proof that the disease was caused by silica 


Evidence Act—(Cond,) 


dust, keld, that the workman in order to 
establish his claim need only prove that he 
has contracted a disease out of or in the 
courra of employment, leaving it to the em- 
ployer to show that the disease wae not 
oe by silica dust. (Sir Sidney Row- 
att.) 


METROPOLITAN OoAL Co, LID, vs, 
Jacos BAT, i | 


ALR, 1936 P.C. 158- 163 I.C, 628; 


Sec. 114 Presumption that pleader 
had authority to compromise—Onus of proe 
ving absence of such authority, — 


When a deorea ia pasaed bs a Court on 
compromise. it muss be assumed that the 
Court must have satisfied itself that the 
pleader effecting the compromise had 
authority to act on behalf of tha party 
wham he represented in the manner he did. 
Where it is alleged that tha pleader had no 
such authority to make such a compromise 
the onus lies on the persen who makes such 
allagations to prove the same, (Jailal J ) 


Niaz ALE & vs, Mst, Begum BIRI. - 
38 P.L.R. 467 


Sec, 115—Doctrine of acquiescence 
elements of, 


The doctrine of acquiescence is but an= - 
other phase of estoppel. Tha basia of both 
is a representation made to the gber side, 
intended to be acted upon sand in faot 
acted upon, by doing some act or spending 
money which would not otherwise have 
been done. Only, in the case of estoppel, 
the representation ie active, while in 
xcquiescence it may he inferred from 
silence, which, however cannot be mere 
silence but silence, when there isa duty to 
spetk, and therefore, amounting to fraud. 
(R. C. Miiter J.) 


ABDUL KADER CHOUDHURY ps,” UPEN- 
DRA Lat BARUA. 


40 CWN, L370=ALR, 1936 Cal. 711. 


Sec. 115 —Acquiescence— Facts. ye 
quired to be proved—onus. 

Tu order to found acquireanc®, the party 
sæking to do so must prove that (1) be 
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was under a mistaken belief ag to his rights 
(2) he did some act or spend some money 
under such.belief ; (3) the possessor of the 
legal right knew of his trus right whioh 
was inconsistent with the right asserted ; 
(4) thet he knew also of the mistaken 
belief of the other party as to his rights ; 
and thet (85) he encouraged such other 
party ia his expenditure of money or other 
acts directly or by abstaining from assert- 
ing his legal rights, (R. O. Mutter J) 


ABDUL KADAR CHOUDHURI vs, UPEN- 
DRA LAL BARUA & ORS, 


40 C.W.N, 1370=A,1.R. 1936 Cal. 711, 


Sec. 115 — Father acquiring property 
in name of son if estopped from pleading 
that the property was his own. 


Wher a peraon acquires property with 
his own money, but in the name of his 
son, he is not estopped from later pleading 
that the property was not the proparty of 
the son, where the party pleading eatnppel 
knew or on enquiries would have known 
that the propsrty was acquired by the 
fathor out of his own money, and that the 
son was never in a position to acquire,“auch 
property. (Pollock J.) 


GOPAL TRIMBAK BHATE vs, KESHEOSA 
VIsHNoOosA LTD, 


I&R, 1938 Nag. 65- A.J.R. 1936 Nag. 
185 = 465 L.C. 350. 


Sec. 11 5— Compromise between rival 
shebaits of idol tf can create estoppel as 
against a succeeding shebait. 


A compromise in a suit between two 
rival shebaits of an idol would create an 
estoppel as against them. Bat if cannot 
create an es.oppel as against a succeeding 
shebait who quetions the title of ona of 
the prior riyat sbebaits and sets ap his own 
undisputed titla as’ the lawfully created 
shabait. (Mnkherji & S. K. Ghosh JI), 


GOVINDA RAMANDJ DAS MOHUNT vs. 
MOHUNT JAM COnARAN BAMANUJ Das, 


63 Cal, 326= 7164 I C, 33. 
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Sec. 115—Mutwali exeouting a mor- 
tgage of wakf property, if may subsequently 
question the validity of the mortgage. 

A mortgagee who exeoutes a usnfte- 
tuary mortgage of wakf property, cannot, 
after the dacumont has been acted upon 
and possession lransferred to the mortga- 
gee aud money received from him, bring a 
suit impugning the validity of the mort- 
gage, being estopped from doing so by ‘See. 
115, Evidence Act (Bennet £ Bajpai JJ.) 

AFZAL HUSSEIN vs. CHHEDI LAL, 

57 All. 727. 


Sec. 115—One of two sisters borrwing 
money to recever joint property—other 
sister, when benefiling from the loan, tf can 
(quesiton the transaction. 


Where A £ B, two sisters, are entitled 
to certain property in possession of a third 
person and A obtains a loan for institnting 
a suit to recover the property, ihe mere 
faot that B is also benefitted from the loan 
taken by her sister in that she obtains her 
share in the course of litigation which may 
have bean pattly finanosd from the money 
ao borrowed is no reason for preventing 
har from questioning tha transaction. 
(Niamatullah € Allsop JJ.) 


CHATTAR Sina vs. MSI, HUKUM 
KUNWAR. 


58 All, 391 ~ 1936 A L.J. 395. 


Sec. 115— Persons consenting to act 
done, and inducing others to do that which 
otherwise they might have abstained from, 
af estopped from challenging act done. 


If a man either by words or by con- 
duct fas intimated that he consenta to an 
act which has been done and that he will 
offer no oppasition to it, althongh it could 
not hava been lawfully done without hia 
cansent, and he thereby induces others to 
do that from which they otherwise might 
have abstained, ha cannot question the 
legality of the neb he has so sanctioned, to 
the prajudice of those who have so far given 
faith to his words or to the fair inference 
to ha drawn from his conduct. The doct- 
rine is equally operative whether the case 
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is based on contract or on estoppel, 
(Courtney Terrell C. J. € Dhavie J.) 


JANKIRAM SITAL RAM FIRM vs. CHOTA- 
NAGPUR BANKING ASSOCIATION LTD. 


15 Pat 751217 P.L.T,697= 165 LC, 
98. 


Sec. 115 —Platatifi representing him» 
self to be a tenure-holder granting ryoti 
right to defendant -plaintif if estopped 
later on from ejecting defendant on the 
allegation that plaintiff was a ryot and de- 
Sendant an under-ryot under him, 


The plaintiff representing himself to ba 
a tenure-holder granted a ryoti right: to 
the defendant, Subseqnently, however, the 
plaintiff who was recorded asarsotin the 
‘Revord-of- Rights instituted an netion in 
ejoctment as against the defendent on the 
allegation that the latter was an under-ryot 
und did not vacate the land after tha service 
of notice to quit. Held, that the plaintiff 
was astoppad from entering into question 


ui to whither ha was a tenure-holider or a: 


ryot, (Courtney Terrel ©, J, € Macpher- 
son dé Fazi Ali JJ.) 


DHANU PATHAK yt. SONA KORRI. 


15 Pat 589=17 P.L,T. 380-162 1.C, 
177. = ALR. 1936 Pat 417 F.B.) 


Sec, 116—Tenant, if may question 
title of landlord who inducted him by 
saying he is benamdar for third party. 


A tenant while in possession of the de- 
mised premises is estopped from pleading 
against the perzon who leta bim into pos- 
session that the latter is the benamdar for 


n third party. 31 Mad. 461 .f 26 M, L. J, 
597 disaonted from. (R. O, Mitter J.) 

DINOBANDHU GAN vs. MAKIM 
SARDAR. 


63 Cal. 763 = 164 1,C, 468 -40 C.W.N, 
460, = AIR, 1936 Cal. $3. 


Sec, 116—Suit for efectment ~Lessee 
not denying landlord's litle but denying con 
tract of tenancy Sec. 116, if bars sach 
denial, 


Evidence Act—(Cen?d.) 


There san bs no estoppel ona paint of 
law in a suit for ejectment of a lessee. If 
there is no denial on the part of the defen- 
dant of the landlord’s title and the denial 
is merely of the existence of a contract of 
tenancy, Sea. 116 cannot bar such a denial, 
(Pivien Base. J.) 


Mst. NASIBAN vs. MOHAMMED SAYAD, 


19 N.L.J. 179=A.LR, 1936 Nag. 174 
= 164, IC. 557, 


Secs. 123 & 124—Right of Court to 
decide whether documenta in the possession 
of a public officer are privileged. 


Whether a document in the poscession 
of a publie officer is privileged or not is not 
for the publc officer to decide, It is for 
the Court in the firent instance to satisfy 
itself that the documents relate to 
State affaira or that its production will be 
detrimental to public interest. The privi- 
laga regarding the prodnetion of docu- 
iments is a narrow one and the fact that 
their production is likely to prejndice the 
Crown's, casa ig no reason for bhair non- 
production, (Niyogi, A, J.C.) 


IBRAHIM SHERIPF YAZDANI v3. 
SECRETARY OF STATH & ORs. 


161. 1,C. 668=A.1,R, 1936 Nag. 28. 


Sec, 145—Scope of the section. 


See 145 of the Evidence Aob. provides 
that the evidence of a witness may be con- 
tradicted by the production of s previous 
statement made in writing ; but before such 
statements can be used to contradict his 
evidence his attention must ba drawn spe- 
cifically to the statemants which are to be 
sa used, (James ¢ Rowland JJ.) 


Ram KESAWAR DAS vs. 
SING, 


BALIO 


165 IC. 805=17 PLT. 621. -A.R. 
1936 Pat 588. 


Sec. 167— Ihproper admiss¥en of evi» 
dence, tf vitiates finding supportable on 
other evidence. 
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When a finding based partly on evidence 
the admissibility of which is questioned 
may in the opinion of the Court befora 
which objection ia taken up supported on 
other evidence, such finding may be up- 
held under See, 167 of the Evidence Act. 
(Str John Wallis) 

BHAGWAN Baxusy SINGH vs, MABEST 
SINGH, 
40 C.WN, 360238 P.LR. 177=38 


Bom, L, R. 1,=43 M. L, W.7=1936 
M.W.N. 15, 4 


EXECUTION, 


_ Appeal—Order disallowing plea of 
limitation raised during execution pro- 
cerdigs, if appeulable, 


_ Whenever a plea of limitation is raised 
in an execution petition and there is a finding 
thereon, the order is an appealabla decree, 
Obviously, if the ples is allowed, it must be 
an appelable order; and similarty, if it is ro- 
jected it isan appaalable deoree, It must follo- 
wed that it ja an appealable’ ‘decree’ directly 
it has been pronounced. If is uot right under 
those airaumstanced to wait until some 
other order is made in the execution peti- 
tion, GAM L. J. 785 dissented from ; 48 I. 
A. 45 followed; (Beasely O. J. € Stodart 
we | 
MUNNALURI RAMA BAO vs, TADIKOND 
SREBRAMAMURTI, 
Pi ML1.388=44 MLW. 486=1936 


M.WaN, 5752 AIR. 1936 Mad, 801- 
164 I.C. 670. ; 


Application for execution—application if 
can be filed after the jsudgment-debtor has 
applied for being adjudicated an insolvent, 


An application for execution of a decree 
filed after the institution of insolvency 
procaedings against tha jadgment-debtor 
can not be entertained without the leave of 
the insolvency Court and where such leave 
has not beon obtained the application is 
uot in accordance with law, 68 M. L, J, 148 
followed. (Burn € Menon JJ.) 

JAGADISHAN PILLAI vs, NARAYAN CHET: 
TIAR, s 
s#Mad. 75921938 M,W.N, 364=70 


M.L.J. 180=162 iC, 376=A.LR, t936 
Mad. 284. A 


Exeoution—(Contd,) 


Application for execution—properties 
situated outside jurisdiction of original 
Oourt — Application where should be made. 

A decree holder bas always a right to 
apply aa of coursa tothe Court which 
passed the decree for ita execution even if 
it be in respect of tha property outside the 
territoria! jurisdiction of such Court and 
even it exeaution by auch Court could ba 
no more than execution by transmission to 
another Court. The Court which passed 
the decree will transmit the same to the 
Court where the immovable property 
sought to be sold ja situate along with tha 
other papers required by Or, 21,r, 5 arr. 
7 of the Code, and then the latter Court 
will make the order for sate, Ib will not 
ba necessary in such a case tO have a fresh 
application for execution before the Court 
whera the immovable property is aonght to 
be sold. (5, K Ghosh if Edgely JJ.) 


AMARENDRA NATH MULISCK vs, 
BALA! CHAND GHATAK, 


ALR, 1936 Cal. 267 = £62 £.C. 777, 


Application for esxecution—fatlure to 
note time and place of verification, if a fatal 
defect. 


In an application for axecution, the amire 
sion to note the time and‘ plase of verifica- 
tion iss trivial defect nnd is not such asto 
invalidate the nppliertion, (Mohammed 
Noor & Saunders JJ.) 


SHEONATH PROQSAD vs BENARES BANK 
LTD, 


159 LC, 494= AIR. 1936 Pat, 62. 


Applicaticn for execution — Death of judy- 
ment-debloy during evecution—Proper pro 
cedure to be followed. 


On the death of a judgment-debtor he- 
fore an application for execution has baan 
finally disposed of tha proper course for the 
deoree -bolder is either to presenta fresh 
application for exeontion against the legal 
representative or to continua the existing 
execution petition by making the legal re- 
presentative a party toit. 34 Bom, 142 
followed, (Cornish, Varadachair, Wards- 
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worth, Venkatarama Row & Lakshmana 
Row JJ. 


KANCHA MALAI PATHAR vs, SHAHAJI 
RAJAN SAHEB. 
89 Mad. 461=1936 M, W. N. 60=70 
M.L.J, 162=A,LR, 1936 Mad, 205= 
162 LC. 156, 


Application for emecution—Power of 
Court to whom decree has been transferred 
Jor execution to decide whether application 
for execution is barred by limitation or not, 


A court to which a decree is transferred 
for execution has jurisdiction to decide 
whether the application for execution subse- 
quently made to ib is barred by limitation 
or not. But in considering the question of 
limitation such Court cannot look further 
baok than the order transferring the deerse 
of the Court whioh passed the decree, for an 
order transferring a decres isa atep-in-aid 
of executimn and consequently prevides n 
starting point for a fresh period of limita- 
tion. 6 Rang. 775 followed. (Duhkley J.) 


ARJUN Das BISUMALAL vs. U Ka Ya. 


‘14 Rang §50=163 LC. 4032 A'LR, 
1938 Rang 271, 


Application for execution —Aitachmeni 
before judgment— decree passed—fresh order 
of Court, if necessary for an application 
under Sec. 63. 0. P. Cede. 

There is nothing in principle or authori- 
ty to support the view that» person who 
kas obtained an attachment before judg- 
ment cannot avail himself of Seo, 63, O. P, 
Code, till some order has been passed by 
the Court upon hig application for execu- 
tion. An rbtachment hefore judgment 
becomes an attachment in execution under 
Or. 88, r. 11, O. P. Code, as soon ay a decree 
is passed, and therefore it is quite unneces- 
sary that soma order should be passed on 
the execution application by the Court to 
enable it fo come within the provisions of 
Sec. 63, ©. P. Code. i Varadachariar & 
Stodart JJ.) 


KONCHEDU Dabayya ws. 
NARAYANA vs, & ORS. ~ 


59 Mad. 303-43 M.L W. 40=161 IC, 
93-A.LR 1936 Mad 91, 


SUNDARA 


29 
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Application for execuiton —application 
made to Court passing decree in respect of 
property situated outside its territorial 
jurisdiction— Application merely ashing for 
issue of warrant of attachment such property 
~—Application if effective to constitute fresh 
starting point of limitation, 


It cannot be ssid that an application for 
exeottion made to the Court which passed 
the decree in respect of propetty situated 
outside its territorial jurisdiction ts not 
made in accordance with law merely he- 
cause instead of seking for transfer of the 
decree lo the Court within’ whosa jurisdic- 
tion the property is situate, the application 
ask for issue of a warrant of attachment 
to such property, The question is not whp- 
ther tha court has jurisdiction to execute 
the dearee. but it has jurisdiction to entet- 
tain the application. (Dunkley J.) 


ARJON DAS BISUMALAL vs. U Ka Ya. 


14 Rang 550=163 IC, 4032 ALR. 
1936 Rang 271. 


if | 


Application for eweoution—Dismtssal of 
petition by frat Court— High Court setting 
aside dismissal and directing execution to 
proceed against some judgment debtors— 
fresh execution petition, if necessary. 


Where an execution petition is dismis- 
sed by the Subordinate Judge, but tha order 
of dismissal is seb aside on appeal by the 
High Court, the exeoution procesfings must 
be corisidered to have been received by the 
order of the High Court, and fresh axeou- 
tion petition is therefore necessary. (Fazl 


Ali & Luby d.) 


Ram PROSHAD SINGH vs, 
MADHAB SINGH. 


AIR. 1936 Pat. 26=160 J.C, 878. 


BENI 


Decree—Transfer of —certificate need not 
be signed by judge who passed it. 


The order transmitting a decree for exa- 
cution was signed by the Registrar of the 
High Court. Tho jndgmert debtongontend- 
that it shculd have been signed by the 
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judge who passed the decree, Held, the 
obiection had no force. (Jay Lal J.) 


Say BUKHTAWAR DAL vs. 
KANGA, 
38 PLR, 1101=ALR. 1936 Lah. 


369= 162 LC. 489, 


Decree—Decree against estate of deceda- 
sed-— Income accruing after death, if liable 
to attachment and sale. 


_ Where the estate in the hands of the 
heirs of the original debtor against whose 
estate the decree was passed, is liable for 
the satisfaction of the decres, then even 
the produce and income of that estate 
which has acorued after tha death of tbe 
original debtor is liable to attachment and 
grle in satisfaction of such degrees, 3 Luck 
408 & 47 Mad. 411 followed. (Jatlat J.)- 


MANZUR Hussain vs. RAMRATAN 
SHAB RAJMAL FIRM. 


AR. 1936 Lah, 236= 165 1.C. 802, 
Deeree—Rent decree against Hindu 
widow, tf may be executed against- reversion 
ers who.take an estate on gurrender under- 
taking to pay decretal dues, 


When under 2 contract of surrender 
between the last surviving of three Hindu 
daughters and the next reversioners, the 
latter take the estate on undertaking to 
pay the dues under rent decreas obtained 
agains@the daughters and their debts, the 
decree-holder though a stranger to the con- 
tract, can, without recourses to a separate 
suit enforce the liability in execution und 
proceed against the catate in the hands of 
the reversioners, even if they may bave 
divided it up between themselves wilh the 
consent of the widow, nnd even if the 
particular property for the rent of which 
the decree was obtained may have alrendy 
been gold off. 23 Cal. 454 followed. 
(Guha 4 Bartley JJ.) 


BHUJANDRA Natu Biswas vs SUSHA- 


MOYI BASU. 
40 C.W.N. 601=63 C,LJ, 25=A,1R, 
1936, Ca} 67. 


Executing Court—Decree passed without 
jurisdiction, if binding on executing Court. 


Exeontion—(Cont:?,) 


A deoree passed without jurisdiction, is, 
nevertaeless binding on the executing 
Court, unless it is sob aside by recourse to 
proper procedure. (Ja: Lal, J.) 


COMMITTED OF MANAGEMENT BOR 
GURDWARAS, AMRITSAR vs, CENTRAL 
BANK OF INEYA, Lyn. 


AR. 1936 Lah, 766. 


Executing Court—Power to refuse 
execution on the ground that judgment- 
debtor will not have any land loft for his 
maintenance. 


The executing Court baa no jurisdiction 
to refuse an application by a deeree- holder 
for ieasing owt of the land of the judgment- 
debtor for effecting asntisfaction of the 
desres on the ground that the land left 
with the judgement debtor after the leasing 
owt would not be suifisient for his main- 
tenance. (Bhide, J.) 


UDRDIT SINGE vs. SuUBR Kaan. 


38 P.L.R. €08=A. 1, R, 1936 Lah. 
448.=1641.C. 30. 


Executing Court--Power to distribute 
assets pro-raia when parties not entitled io 
claim rateable distribution. 


Whore the parties are not entitled to 
claim rateable distribution under Seo. 73, 
C. P. Code on the ground that no applica- 
tion for execution had been made before 
the date of receipt of the asseta but the 
attachments had been madeat the instance 
of some of the creditors, the attachments 
did not create any lien in favour of any of 
them, and the Court holding the assets can 
divide the samo amongst all of thom pro- 
rata. 414 Cal, 1072 relied on. (BR. C. 
Milter, J.) 

Kusum KUMARI DEBI vs, GAVANATH 
PARAMANIK, 


A.LR, 1936 Cal. 390, 


Ezecuting Court—Award under Co- 
operaitve Societies Act—Hexecuting Court 
if may question validity. 
| Tt is a well established rule that an 
executing Cours bas no jurisdiction to 
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Exeoution—(C on/d,) 


question tho vslidity of the deores sought 
to be executed. The same rule has been 
held to apply to awards under the Co- 
operative Societies Act. (Bhtde, J.) 


ABDUL Aziz vs. ANJUMAN IMDAD 


BAHAMI Karza. 


38 P.L.R, 698=A,LR, 
163, |C, 278. . 


1936 Lah, 442, 


Pa 


Bwecuting Couri—Denth of judgment- 
debtor--Jurisdiction to continue execution 
proceedings after death of judgment-debdtor. 


If the correct juristie principle is that 
the dead man is no person in the aye of the 
law and on the death of the judgment- 
debtor, the liability of paying his debts 
devolves on his legal representative, whether 
on dgeree or otherwise, the Court cannot 
regain tbe jurisdiction which ib baa lost 
till the representative isimpleaded and made 
the judgement-debtor, and the property 
which became his, cannot be sold and no 
right thereto would pass to the auction- 
purchaser. 47 Mad. 63 overruled ; 25 Bom. 
337 explained, 12 AU. 440 doubted. 
(Cornish, Varadachariar, Wadsworth, Ven- 
kataramama Row & Lakshmama Rao, JI. 


Kancua Marar PATHAR vs. Ry. 
SHAHAJI RAJAH SAHEB & Ors. 


59 Mad. 461=A,LR. 1936 Mad. 205 
162 LC. 156=1936 M.W.N, 60270 
MLJ, 162, 


Executing Court-—Decree against several 
judgment debtors, tf can be executed against 
one of ihem— executing Court, if can go 
behind the decree, 


When a decree as it stands. is againal 
several defendents, if can be executed 
against each of them personally and against 
his property, whatever the nature of it, and 
it is not open to the executing Court to go 
behind the decreas to find out what inter- 
pretation should ba placed on iis wording. 
(Addison & Din Mohammed, JJ.) 


GaNesH Das vs. Hart CHAND & 
ANR, 


17 Lah. 187= =38 P.L,R, 430=164 I.C. 
3782 A,).R, 1936 Lab. 704, 


Uc! 


Execution— (Cortd,) 


Executing Court--Simultaneous enectition 
by diferent methods when may be atlowed— 
court's power to refuse execution again judi; 
ment-debtor’s person. 


There are cases in which siroultangous 
execution by two or more methods are 
reasonable and feasable. But where there 
is already sufficient security for the realisa» 
tion of the decretal amount and the. pro- 
cedure of the decree-holder sayours rather 
of harassment than of a genuine desire. to 
realise the decretal amount, the Court may 
in its discretion refuse the relief against the 
person of the judgoment-debtor. {Macpher 
son 4 Mohammad Noor, JJ.) l 


ADITYA PROSAD vs, IswAr SINGH, 
A.LR. 1936 Pat, 28= 160 1,C. 688; 


Executing Court—Lan’ belonging fò 
Judgment debtor leased cut—lessee directed 
to pay lease money by instalments—fatliira 
of some instalments— court, if cah- direst 
lessee 10 deposit whole balance in Court... i 


In oxecution of a deereo,, the’ Cours 
leased out the lands of the judgment debtor 
to a certain person and directed - the 
lease money to be paid in certain instal 
ments. On the losses failing to pay some 
instalments, the Court passad an order 
requiring him to deposit the balance of the 
lease money in court. Held, that the order 
was not illegal or without jurisdiction and 
tha Court could enforce payment of the 
lease money by applying the pPovisions of 
tha C. P, Code relating to tha exeouting of 
decreas, (Addison & Abdul Rashid, JJ.) 


PUNJAB NATIONAL! BANK. LID, vs, 
SHAMSHER SINGH & ANR, 
38 P.L,R, 930 = AJR. 1938 Lah; 696. 


Execution proceedings— Application under 
Sch. 2 para. 20, C. P. Code—value for the 
purposes of Jurisdiction fized— valuation, 
af can be questioned in execution proceedings. 


Where in an application under Sch, 2, 
pare. 20, O P. Code, the value for the 
purposes of jurisdiction is fixed, the valua» 
tion cannot be questioned in exeoution 
proceedings when no objection was taken 
in the proceedings under Sch. 2, para, 20 


t 
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Execntion—(Contd,) 


O. P. Code or in an appeal arising there- 
from. 86P,L. R 283 relied on. (Bhide 
J.) 


BASANT DEVI vs. AMIN CHAND & ANR. 
A,LR, 1936 Lah, 63. 


Execution proceedings—Sutt on mortgage 
—person who had previously atinched the 
morigaged property in exscntion of a money 
decree, impleaded as a pariy--on his death 
his legal representatives tmpleaded as judge 
ment debtors in proceedings — validity of the 
provedture. 


In a suit on a morteage, a person who 
previously attaohed the mortgaged property 
was impleaded as a party. On his dying 
during the pendency of the suit no steps 
were taken to bring his legal representatives 
on record, but in the execution proceed- 
dings, it was sought to implead them as 
judgment-debtors. Held, that they wore 
not ligble to be so impleaded and were 
entitled to be discharged. (Agarwala £ 
Varma, JJ.) 


DULAR OHAND RAM & ORS. vs, 
KaMAKHYA NARAIN SINGH, 


159 LC, 1073=A.LR. 1936 Pat. 
110. 


Exeation proceedings — Decree under ex- 
ecution agended—amendment rendering 
execution incompetent against some defen- 
dants—Decree-holder not moving against 
such defendants but execution proceedings 
on basis of original decree continued— effect 


A decree-holder applied for execution 
of a decree against the defendants on thu 
record and prayed to sell the properties of 
the defendants. During the pendency of 
the execution the decreas was amended by 
expunging some of the judgment-debtora 
from the records, The decree-holder with- 
out sterting execution afresh oontinued 
proceedings on the original decree without 
taking any action against such defendants, 
Held, that,the error committed by the 
decree-hofier was not one of substance but 
of form, and legality of the execution pro- 


Evidenee - (Contd.) 


ceedings should not be allowed to be 
affected hy it. (Fazi Ali é Luby, JJ) 

RAM PERSHAD SINGH vs 
MADHAB SINGH. 


ALR. 1936 Pat, 26=160 1.C, 678, 


BENI 


Execution proceedings- Property of judg- 
ment debtors (father and his children) pur- 
ehased by decree-holder in full satisfaction of 
hismoncy decree ~son3 suing and getiing their 
share exonerated decree-holder, if can 
revive execution proceedings to secure un- 
realised portion of decretal amount. 


Where the decree holder, in exeontion 
of his money deeres, purchased the proper- 
ties of the judgment debtors (father and his 
sons) in full satisfaction of his decree, but 
the sons luter had theiy shares exonerated 
by obtaining a declaration that the decree 
was not binding upon them, and tha decree- 
holder thoreupou applied for revival of exe» 
cution proceedings for the purpose ol realis- 
ing the unpaid amount of the decree, held, 
that as the decree had already been satis- 
fied, it was not open to the deeree-holder 
to take out further execution of the decree. It 
was immaterial that in his capacity as 
auction purchaser he had purchased the 
property of someone who was not liabla 
under the decree. 50 Mad, 639 followed. 
(Courtney Terrell & Varma, JJ.) - 


PRULCHAND RAM MARWARI ws. 
NAURANKI LALL MARWARI, 


16 P,L.T, 906= 164, 1,C, 1073, 


Execution proceedings— Guardian-ad-li. 
tem appointed by Court— decree against minor 
if can be cheilenged in execution proceedings 
on the ground of adverse interest of such 
guardian, 


The appaintment of guardian ard litem 
is mada in the exercise of judicial discretion 
and the order of appointment amounts 
therefore to an implied finding that the 
guardian’s interest is not adverse to that of 
the minor, The validity of a decree passed 
against a minor cannot therefore be challen- 
ged in execution proceedings on the ground 
that the interest of the guradian-ad-litem 
was adverse to that of the minor. 60 Cal. 
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Execution—/(Conid) 


. 670 explained ; 9 Ring. 490 relied on. 


(Venkatasubba Rao & Menon, JJ.) 


KRISHNAMURTHI vs. IMPERIAL BANK 
OF INDIA, RAJAHMUNDRY. 


59 Mad 642=71 MLL.J, 209=A,LR, 
1936 Mad, 618= 164 L.C. 472= 1936 
MWN 561. 


Jurisdiction—Judgment-debtor not ob- 
Jecting to jurisdiction during trial, if pre- 
c uded from raising objecticn to delivery of 
possesston im execution of decree against 
him, 


The omission by a judgment debtor 
to take an objection as to jurisdiction of 
Oourb to pass a deores in a mortgage-snit 
during trial or before the preliminary 
decree for salo is made absolute, does not 
preclude him from raising an objection to 
delivery of possession of a property in 
execution of the decree passed against him 
on the ground that the Court which passed 
the decree and held the sala bad no inke- 
rent jurisdiction io entertain tha suit. 
(Subhedar, Neogi & Staples A. C.J.) 


MURLIDHAR SRINIVAS vs. GORAKII- 
RAM SADHURAM. 


31, N.L,R. (Supp) 57= 161 LC. 877= 
AIR, 1936 Nag. 1, 


Limitation Application to Court pass- 
ing decree to execute si in respect of pro- 
perty situated outside tis territorial jurts: 
diction —Such application tf gives a fresh 
starting point for limitation. 


An application made to a Court passing 
a decree to execute it in respect of property 
situated outside its territorial jurisdiction 
is an application made to a proper court and 
is in accordance with law. Such an appli- 
cation is effactiva to given fresh starting 
point of limitation although the Court to 
which the application ig made has no ju- 


riediction to carry on such execution, 
ARJUN Das BISUMALAL vs, 


U Ka YA. 


14 Rang, 550=163, LC, 4035 AIR. 
1936 Rang: 271. 


Execution—(Centd,) 


Sale—Objection as to saleability of 
property when should te taken. 


An objection that the property cold in 
execution of a decree is not liable to attach- 
ment and sale must be raised atan carly 
stage of the proceedings. It is not correct to 
say that if the delay in taking the objection 
can ba satisfactorily explained, the judg- 
ment-debtor shovid be allowed to raise 
the plan at any stage of the proceedings. 
Vivian Bose, J.) 


Msr. LAXMI BAI ws. SBWAKRAM, 


19 NLJ, 129, 


Sale—Sale being held before the expiry 
of 30 days. if a material defect. 


The fact af a sale being held before the 
period of 30 days has elapsed although 4 
material irregularity does not make the'sale 
a nullity without proof of substantial in jury 
thereby to the judgment-debtor, 20 Cal, 
66 followed. 


Haro SINGH vs LABH SINGH, 


161 LC. 216, 


Sale—Sale by Court auction—price ' 
fixed lower than sale by private contract— 
affect of, 


It is a fact that the properties sold at a 
Court sale do not, as a rule, fetch the same 
price as they might fetch at a Bale arranged 
by private contract, Therefore the prios 
obtained in a Court sale should not be come 
sidered to be grossly inadequate on the 
ground that it is lower than what might 
have been obtained at sale by private oone 
tract. (Fazl Ali & Luby, JJ.) 


RAM PARSHAD vs. BENI MADHAB 
SINGH. 


ALR. 1936 Pat, 282160 LC, 678, 


_ Sale—Right to shares in detties’ service, 
af may be sold in execution. 


“Palas” or shares in the worship of a 
deity may be sol? in a Court's saig so long ag 
the class of person to whom the sale is made 
ig a class of person entitled to perform the 
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Erceontlon— (Conid, 


services of the deity. 


(Courtney Terrell, C. 
J. & Dharle J) 


RaMsuAraN PANDE os. IswAR 
PANDE. 
17 P.L.T. 76=A.1.R, 1936 Pat. 10 
=160 LC. 355. 


Sale—Judoment debtor inducitg decree- 
holder to agree to postponement of sale, if 
can ratse objection to crecution. 


Where the Judgment debtors induced 
the decree-holders to agree to a postpone- 
ment of the sale to enable them to pay up 
the decretal amount, held, they could not 
ba allowed to turn round afterwards and put 
in a fresh applicstion objecting to the execu- 
tion proceedings. (Henderson & Khundhar 
JI) 

KISSEN 


Farun Koman SINGU vs. 


CHAND Kacuar. 
160 I.C, 86. 


Sale— Properties sold in execution of 
decree —before confirmation of sale, judg- 
ment-debtor declared to be an agriculturtst 
Confirmation, if can be refused. - 

Once a sale has taken place, the Court 
hag no jurisdiction to refuse to confirm it 
unless the specified objections are taken and 
sustained. A sale in execution of a decree 
cannot be set aside on the ground that the 
judgment-daptor has since been declared to 
bon member of an agricultural tribe whose 
land cannot ba sold, where such declaration 
has bean made more than 30 days after tha 
date of tha sale. (Jailal, J.) 

ABDUL RAHIM os, ARDUL HAQ. 


ALR, 1936 Lah. 191-161. IC. 
752, 


Sale—Judgement debtor hypothecating 
property for payment of decretal sum—de- 
fault in payment—hypothecated property, 
if may be sold in execution without recourse 
to fresh suti, 

A decree provided that the decretal 
amount was to be paid in annual instalments 
provided Wat the judgmeft debtor filed in 
Court within one month a registered segur- 
ity bond hypothecating certain property ae 


EBxecution—(Conid,) 


security for the realisation of the decretal 
debt. The defendants complied with ihe 
conditions and filed the security bond hypo- 
thecating their property for the satisfaction 
of the decree, The judgment-debtor mak- 
ing default in payment of tha deoretal sum, 
the decree-holder applied for sale of the 
hypothecated property. Held, tbat the hy- 
pothecated property could be proceeded 
against in execution of the decree itself 
withont having recourse to a separate suit, 
46 I. A. 228 followed. (Muhammad Noor 
& Varma, Jf.) 


NAROTTAM DAs vs. KRISIINA PRASAD. 


15 Pat, 545=17 Pat, L.T. 434= 
ALR, 1936 Pat. 2895162 1.C, 830. 


Sale—Sale of tmmovable property in 
which judgment-debior has no interest at 
the date of the sale—decree-holder, if entitled 
ta revive execution proceedings. 


A deeres-holder who purchases immo- 
vable property in execution of his decree 
cannot, if it subsquently appears that the 
judgment- debtor had no interest in the pro- 
perty at the date of the sale, successfully 
maintain an application for the revival of 
the execution proceeding on the ground 
that his decrea had nob in fact been satis- 
fied. His first duty in such cireumstances 
is to have the sale set aside by applying 
under Or. 21, r. 91, C. P. Code. (Courtney 
Terrell C. J., Dhavle € Agarwala, JJ.) 


SURENDRA Kumak SINGH gs, SRI- 
CHAND MAHATA & Ors. 


15, Pat, 308=16 P.L.T. 908=160. 
I.C, 1048=A,1.R, 1936 Pat. 97, 


Sale—Person whose property is sold in 
execution and who takes no step provided by 
the law, tf can question, the validity of the 
sale later on. 


The Civil Procedure Code provides 
remedies for a person whose property is in 
danger of being wrongfully sold on a decree 
by which ha is not bound. If he fails to 
avail himself of those remedies, he cannot 
after the sale, plead that the proceedings, 
though he was a party to them, are nob 
binding on him. A sale held by the Court 
canuot ba treated as a nullity ualess the 
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Execution—(Contd,) 


Court lacked jurisdiction to make the salo 
or unless the sale was vfbiated by any irre- 
gularity. 23 Bom 337 relied op. (Row- 
land, J.) 


BHAGLU MANTO vs RAMAUAR SHAH. 


17 P, LT. 832<A.LR, 1936 Pat, 442, 
164, LC. 178, 


: Bald- Rights of auction purchaser, 


When a properly is sold by Court auc- 
tion in execution of æ deeree, the auction 
purchaser can only aequire the right, title 
and interest of the jundgment-debtor in the 


property and nothing more. (Agha Hai- 
dar, JJ.) 
BABURAM vs, BASHEsSWA Dass. 


38 P,L.R, 539. 


Sa% — Rights of the auction-purchaser 
— Auction purchaser, if can insist on con- 
Armation of sale, 


Alt observations in the C. P. Code about 
the rights of auction-purehnasers haye ex- 
pressly or implidly been made subject to 
condi.ions relating to the jurisdiction of the 
Court in respect of decree or sale as the 
case may be. In the periad anterior to the 
confirmation of sale, an auction-purchaser 
bas nothing of an “absolute” right to 
insist on the sale ba ing. confirmed. {Cor- 
msh, Varadachariar, Wadsworth Venkata- 
ramana Rao é Lakshmana Rao, JJ.) 


KANOHA MALAI PATHAR vs, SHAHAJI 
RAJAH SAHER & ORs. 
59 Mad. 461=162 1C, 156=A,LR, 


1936. Mad. 205=19°6 M,W N. 60= 
70, MLJ. 182. 


Sale— Auction purchaser ifa represen- 
tative of the gudgment-debtor. 


Tho auction purchaser cannot be look- 
ed upon as tha successor in-interest of tha 
decraa-holder in any sense, He is tha re- 
presontative of the jndgment-debtor. 6 Luh. 
544 followed. (Addition Ê Sale, JJ.) 


NARAIN SINGH & BNR, vs. WARIUM 
SINGH & ORS. 
38 JR. T9O=A LR. 1936 Lah 18. 


FATAL ACCIDENTS ACT (XIII OF 
1853. 

Sec. 1—Death causel by motor acct- 
dent—Right of heirs of diccused to o'atm 
damages . 


Ina suit by the heirs of a person dying 
as theresult of a motor accident for recovery 
of damages under the Fatal Accidents Act, it 
was found that thadenzased bad been guilty 
of negligence, Held, that the hsira were en- 
titied to claim damages only if it could be 
proved that the fact of the deceased's negli- 
ganca could have ben avoided by the 
exercise of reasonabls care on the part of 
tha driver of tho vehicle. (Page, 0. J, & 
Ba U, J3 


SAGHIRUL HASSEN BEG vs. RANGOON 
ELEGTRIC TRAMWAY & SUPPLY Oc. Lrp, 


ALR, 1936 Rang. 285= 163 I.C. 957, 


Sec. 3-—Compensation payable under 
the Act—rule for assessment thereof. 


Tu awarding compensation under the 
Fatal Accidents Act, the rule to bao bserved 
is that the damages must he fixed solely with 
reference to the pecuniary loss sustained by 
the relatives of the decensed in respect of 
past contributions or in respect of reasonable 
expectation of future pecuniary benefit 
fram the deceased, The plaintiff must 
adduce evidenc affording a reasonable basis. 
for the ascertainment of the pecuniary loss 
so inflicted (Cornish € Varadachariar, JJ.) 

StanEs Motors, LED., us, VINCENT 
PETER. . i 


59 Mad. 402=1936.M.W.N. 543=70 
M.L. J. 155=ALR. 1936 Mad, 247 = 
161. LC, 192. 


FISHERY. 

Right of a grantee of fishery right in a 
navigable river to follow the shifling river 
Jor the enjoyment of his exclusive fishery. 


The grantee of the fishery right ina 
navigable river has the right to follow the 
shifting river for the enjoyient of his ex- 
olusive fishery sc long as he waters may ba 
considered a pari of the river system, inclu- 
ding in that expression such ndjunets of 
the river as aresin communication with it, 
nok cceasional or seasonal, bub continuous, 
or at least of sucha permanent character 
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Fishery—(Conid,)} 


as would establish th; identity of the waters 
as paré of the river system, 42 Cal, 389 & 
17 ©. W. N 1173 referred to, ` {Mukherji 
& S. K. Ghosh JJ.) 


JNANENDRA MOHAN 
RANJIT PAL CHOWDHURY. 


BHADURI ys. 


63 Cal 351, 


FIXTURES. 


Porson building house on land belonging 
to another— Rights of. 


The principle of English Law that what 
is attached to the soil, belongs to the owner 
ia not part of the law in India, Therefore 
a house built on land belonging to another 
does not became attached to the land in 
such a way as togo with the land, and belongs 
to the person who is entitled to remove the 
materials of the houss but only so far as he 
is able to do 30 without appreciably damag- 
ing fhe soil or making the land leas fit than 
it was before, for use as a building site, 
(Baguley & Mackney, JJ.) 


Maune Ba U vs. BAILIFF oF 
DISTRIET Oocrt, HANTHAWADDI, 
1611.C, 659-- AIR 1936 Rang, 68, 


FRAUD, 


Perpetrator of fraud, if can, on the pur- 
pose of thefraud being defeated, recover pro- 
perty fraudulgntly transferred, 


Where tha purposes of tha fraud is not 
only not effected, bub in faot is defeated, 
there is nothing to prevent the person trying 
to perpetrate the fraud from repudiating 
the whole transaction, revoking all autho- 
rity of the confederntes to carry out the 
fraudulent sheme and recovering all proper- 
ty fraudulently transferred. Where how- 
eyer the contemplated fraud has been effec- 
ted wholly orin part, the fraudulent gran- 
tor loses hig right to claim the aid of tha 
law in recovering the property. 36 M. L, 
J, 484 £ 46 M. L. J. 298 overraied, | Beasely 
C, J., King & Gentle, JJ.) 


VENKATAKAMAYYA vs. PULLAYA 


71 MLJ, 438244 MLW. 294= 18936 
M.W.N. 676 = 1649 LC, B88=A.L.R, 1936 
Mad, 717=164 J,C, 588, 
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Frand— (Contd) 


Transfer with intention to defraud cre 
ditor—iranseror continuing in possession, 
but later dispossessed—iransferor, if can 
recover possession, 


Where a person fictitionsly transfers 
property to anotber for the purpose of 
defrauding his ereditors, bat continues in 
possessing of the property after the transfer, 
till he is illegally ousted by the transferee 
under the shadow of the fraudulent deed, 
tke transferor can recover possession from 
the transferee, who will not be permitted 
to maintain his possession under the frau- 
dulent transfer, 35 Cal. 967 € 4 Rang. 
429 relied on. (Ba U, J3 


HAFIZELLA KHAN vs. LLUY 
KEAN. 
164 LC. 914=A.ER, 1936 Rang. 405, 


MULLA 


Fraudulent sale to prevent right of pre- 
emption~-suit by the heirs of the vendes in 
the fictitious sale deed tu recover possession 
—maintenability of the sudi, 


A, who was not a eo-sharer in the village 
purchased certnin property, and in order to 
defeat a claim for pre-emption by B, execn- 
ted a fictitious sale deed in favour of C, 
who was a co-sharer, The frand succeeded 
and a suit for pre-emption by B was dismis- 
sed, The proparty however egntinited to 
be in possession of A, O's heir brought n suit 
for recovery of the property on tle basis of 
the celo decd, Held, that A was not gebar. 
red from showing that the sale deed was 
fraudulently executed, and that ©. wasa 
party to the fraud, Both parties being in 
pari delicto, the Court should decline to 
help either party and: the suit should fuil. 
(Sulaiman O. J. & Bennet J.} 


Nawab Bingu vs. DaAuirr BINGI 


1936 AW, 2912193858 A.L.J. 285= 
162 JC. 958= AFR, 1936 AH, 492, 


GIFT. 


Land given to charitable body for specific 
purposé—Purpose rendered impossible -- 
Validity of the gift. 

Where a land is givan to a charitable 
body fo: a specificekpurpose, thon such gift 
becomes a mullity if the performance of 
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Gift—(Contd,) 


that purposes is rendered impossible, Such 
a gift is a conditional one. It becomes s 
good charitable gift upon the condition being 
fulfilled. If the performance of the condi- 
tion is rendered impossible the gift never 
really takes place, (Harris &  Rachhpal 
Singh JJ.) 

HARIsH OH. vs, 
SHEVAK MANDAL. 


HINDU DHARMA 


ALR, 1936 All, 197, 


Gift to wife as provision for future 
maintenance, if can be impcached when 
donor not shown to be in debt at the lime 
of the gift. 

The gift by a husband to his wile as a 
provision for her future maintenance 
cannol be impeached and held to be a 
transfer made with intent to defeat or delay 
creditors, where the donor is not shown to 
hava been in debits or in ombarrassed 
circumstances at tbe time the gift was 
made, and all the debte were incurred ata 
a5 date. (Coldstream & Abdul Rashid, 

MT, BIBO vs. SAMPURAN SINGH. 


162 I.C, 922=A,1R, 1936 Lah, 222. 


Gifi in favour of Takia—descendanis of 
donor, if can interfere with the use of the 
gifted land by the donee. 


The plaintiffs sued fora permanent in» 
junotion for restraining the defendants from 
evecting 4 mosques on part of s land which 
the plaintiffe alleged their ancestors had 
ereafed a trust in gavour af a Takia for the 
benefit of way-farers belonging to ull castes 
and ereads. Held, that the land having been 
gifted to the Takia absolutely, the plaintiffs 
were not entitled even as the descondants 
of the original donors, to claim the reliefs 
prayed for, because the gift completely 
divested the original donor of his righis 
which could not be regained or revived in 
any circumstances. (Addison £ Din Moha 
mmea JJ.) 


JANI vs. BISHAN SINGH. 
i 38 P.L R, 349=1611.C. 173, 


30 


CIVIL DEOISIONS 


468: 
GENERAL CLAUSES AOT (X. ort 
1897.) 


Sec, 3 (52)—Signature, 
seal, 


A seal cannot be regarded as s signature: 
within the definition contained in the Gane»: 
rai Clauses Act. (Nanavutty & Smsth Ji) 

SRI PROSAD vs, BPROIAL MANAGER, 
COURT OF WARDS. BALRAMPUR, 


1936 O.W.N, 76=164 °C, 


if includes: 


494, 


Sec. 3 (52)—Seal—meaning of—seal if 
can be regarded as @ signature, 

Under the General Clauses Aot, the word 
“signed” includes mark with reference. 
taa person who ig unable to write hig 
name, 9. 90 of the Evidence Act, make 
no provision for any presumption in regard 
to seals, nor can a seal be regarded dea sige. 
nature under the definition contained in: 
tha General Clauses Act, (Srivastava & 
Nanavutty JIJ 


SPECIAL MANAGER, COURT OF WARDS; 
BALARAMPER vs. TRIVENI PROBAD, 


11 Luck. 36, 


Sec, 8—Re-enaciment of repealed Act— 
Acts referred to im that Act and repealed: 
should be re-enacted. 


Where any Act of tha Governor Gener 
alin Counsil made after tha comtmerive- 
ment of this Act repeals and re-dhacts with 
or without modification any provision of à 
former enactment, then references in 
auy other enactment or in any instrument 
to the provision so repealed shall, unless 
a different intention appears, be construed 
ag refersnoa to the provisions so re-enac 


ted, (Jat Lal J.) 
Mst, KALAWATI vs. MST, SURLA. 
161 LC, 219238 P.L.R. 398, 


GOVERNMENT OF INDIA ACT 


(1919). 
Sec. 65 (1) (e) & Sec. 80—A (1)— 


Laws—if always general or may velate to 
particular individuals, . l 
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Government of Indin Act—(Cond) 


Sec. 65 (11 (u) cannot be construed to 
mean that the laws ara to be general laws 
for all persons for oll Courts and for ali 
places and things. There may be rules of law 
in concrete cases as well, (mukherji È 
S. K, Ghosh JJ.) - 


DEBENDRA NARAIN ROY vs. JOGENDRA 
NARAIN DEB & ORS. 


A.1,R, 1936 Cal, 593. 


Sec. 80 (3)—Provincial government's 
power to constder law relating to Central 
subjects, 


Sub-Section (3) of Sec. 80 should he so 
interpreted as to mean thatthe local legis- 
latung of a province if it makes or takes 
into consideration any Jaw regulating a 
central subject may not do so without the 
previous sanction of the Governor General, 
(Mukherji & 8. E. Ghosh JT.) 


DEBENDRA NARAIN Roy vs. JOGEN- 
DRA NARAIN DEB, 
AIR, 1936 Cal. 593, 


Sec. 80 A. (3)—'Regulate— meaning 
of. 

The word ‘regulate’ does not mean ‘enact’ 

bat means ‘adjust’, (Mukherji € S.K 
Ghosh JJ.) 


DEBENDRA NARAIN Roy os. JOGEN- 
DRA NARAN DEB & ORS, 


A.LR, 1936 Cal. 593, 


Sec. 84—Power of provincial legis- 
lature ta pass law affecting prerogative of 
the Crown, 

The language of Sco, 84 of the Govern- 
ment of India Act (5 & 6, Geo. V, Cl. 61) 
asa whole, its position in the Act, and the 
marginal note to that section taken in 
conjunction with the amending Act (6 Geo, 
V, Cl. 87', have the effect of validating not 
only future Acts of legislative nuthorities 
in India, but also past Acts which affect 
the prerogatives of the Crown, Tha City of 
Bombay Munisipal Act, “188, cannot thore- 
fora be atid to ba invalid merély by reason 
of the faot that it affects the prerogative of 


Government of India Act—(Contd,) 
ns Crown. (Beaumont C.J. & Rangnekar 
J 


SECRETARY OF STATE vs, MUNICIPAL 
CORPORATION OF THE CITY oF BOMBAY. 


59 Bom, 681, 


GOVERMENT OF INDIA ACT (5&6 
Geo. V Ch. 61) 
Sec. 106 (2)— High Courts jurisdictien 
to issue writ of certtoriart, when barred. 
The High Court has no jurisdiction to 
issue a writ of certiorari in matters concern- 
ing revenuo or collection thereof. (Venkata 
ramana Rao J.) 


THYAGARAJA CHETTIAR vs, COLLEC- 
TOR OF MADURA, 
59 Mad, 702270 M.L J, 343=1936 


M.W N, 55=43 MLW. 396=ALR. 
1036 Mad. 398= 163 LC, 60. 


Sec. 107— High Court, if can thlerfere 
with the order of a subordinate Court on the 
ground of an error of law or of fact. 

Tha power of superintendance conferred 
on Lhe High Court under Sec. 107, Govern- 
ment of India Act. does vet authorise that 
Court to interfere with or set right the 
order of a subordinate Court on the ground 
that such order had proceeded on an error 
of law or an error of fact, (Sulaiman C. J. 
Niamatuliah € Rachhpal Singh JJ.) . 


MUKUND Lab gs. GAYA PROSAD. 
57 All. 977, 


GRANT. 

Right claimed by prescription or lost 
grant — Bssentials. 

In order to acquire aright by prescrip- 
tion or under a lost grant, it is necessary to 
show, (1) that the origin of the right was 
legal, (2) that the right had been enjoyed 
openly, peaceably and uninterruptedly : and 
(3) that the right was valid and enforconble 
against all. (Sulaiman O. J, Bajpai É 
Ganganath, JJ J 

GOURI SHANKAR vs 
KUMARI DEVI. 

1936 A,W,R, 266=1936 ALJ, 223= 


162. LC. 512=A.LR, 1936. All. 301, 
(F.B.) 


HEMANTA 
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Grant—(Contd,) 


Construction — Grant to daughter on 
death of last surviving widow and failing 
former, to next heirs— Meaning of, 


Tha terms of a grant wera the follow- 
ing :—‘The .estate will therefore be mado 
over to the senior widow who will have the 
Management and control of the property, 
and it will be her duty to provide in a 
suitable manner for the participation and 
enjoyment of the estate in question, by the 
other widaws—her co-heire. 
of the surviving widow, the daughter of the 
late Raja, or failing ber, the next heirs of 
the late Raja, if any, will inherit the proper- 
ty.” 


Held (1) that under the grant there 
was no gift in favour of the daughter until 
the last surviving widow, and no right 
'Yeatad in her until she survived that period; 
that the words “or failing her” meant 

“ailing, survivance at the death of the last 
surviving widow, and “next heirs” meant 
nearest heirs ab the time when the succes- 
sion opened on-the death of the last sur vi 
ving widow ; and (2) thab the daughter on 
survivance, would come in as the named 
heir and the preceding gift to ber did not 
affect tbe legal order of succession ae denoted 
by pe words ‘next heirs.” (Lord Thanke:- 
ton.) . 


| CHOTA Rasa SAHIB MOỌHITAI vs. 
SUNDARAM AYYAR, 


63 LA, 633=59 Mad, 630571 M.L.J, 
41=1936 M.W.N, 649=43 ML.W, 734 
=40 C.W.N, 737=68 C.LJ. 504238 
Bam. LR, 672=161 1.C, 888=A,LR. 
1936 P.C, 131, 


Dedication to public—No appointment 
of any manager or mutwali--Sutt by heir 
of original donor to effectuate an intention 
of grantor —Maintainability. 


Where thera is no other manager or 
mutwali ofa grant dedicated to the publio, 
the heir of the original dondr is entitled to 
maintain a suit, to object of which is not to 
resume the grant but the efectuate the 
intention of the grantor by preserving the 
property to the uses for which he dedicated 
it to the public, 


On the death . 


Grant—(Contd.) 


(Sulaiman C, J. Bajpai & Ganganath 
a) | 
GOURI SANKAR vs. MAHARANI HH- 

MANTA KUMARI DEVI, i 
1936 A,W.R. 266= 1936 A.LJ, 223. 


161. LC. 512=A,1.R. 1936 All, 301 
(F.B) 


Ghat—Ghatia, if can deim right of 
execlusive possession over any portion of 
ghat by long user or custom. 


A Ghatia cannot claim by custom or by 
long user aright to exclusive possession 
over any portion of fhe ghat or to putin 
takhta and -fix canopies or railings by digging 
holes in the pavements, But at the sama 
time, a person as heir of the original donor. 
of the ghat, is not entitled to any injunction 
against the ghatias preventing them from 
acting as yhatias on the ghat, and in course 
åf attending to the pilgrima either standing 
on the ghat, remaining there, or sitting Ab 
the ghat, or to any decree of ejactme t 
against them, Sulaiman C. dn Bajpai € « 
Ganganath JJ.) 


5 GOURI SANKAR vs. HEMANTA KUMARI 
EVI, 


1936 A.W.R. 266=1936 A,L,J, 223. 
162 EC, 512=A,LR. 1936 All 301 (FB) 


Sec. 7—Oerisfcate of guardianship— 
Guardian appointed under a wills Probate 
of Will, if necessary, 


It is incumbent on s person who has 
been appointed guardian of a minor under 
a Will to take out probate as a condition 
nala to hia obtaining a certificate of 
guardianship undar the provisions of the 
Guardian and Wards Aot, 1890, 19 Bom, 
832 and 40 Cal. 983 relied on. (Colltster 
ê Bajpai, JJ.) 
GANESH! PANDE & ORS. vs. MT. BHA. 
GIRATHI, 
1936 A.W.R, 344= 1936 A,LJ, 3312 
A.LR, 1936 All. 3682163 EC. 242. 


Sn & WARDS ACT (VIII OF 
0, 


Secs. 19 & 25— Right of Sather to act 
as guardian of his infant child, 
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If a father has had the care and 
custody of his infant child he will bea 
“guardian” as defined inthe Guardian and 
Wards Act, nnd the. provisions of Seos. 24 
& 25 of the Act may then ‘apply to him, 
But. that is not the case when he las not 
had the custody of bis infant child. Sec. 
25 cannot apply in such case where the 
ward has - always been in the custody 
a hie mother, (Baguley «© Mackney 


MANNU ALI vg, HAWABI, 
161 1C,632=A.1.R 1936. Rang. 63. 


Sec. 25—"Removal” — Meaning of— 
Refusal to hand over minor to person having 
constructive custody, tf amounts to 
removal. 


In order ta render the provisions of 
Seo. 25, Guardian & Warda Act applicable 
and in order to prevent it being ineffectual 
in cases where reasons demand that it 
should operate, tha words of the section 
must. bear a more liberal interpretation 
than they ara entitled to. Whera person 
who has the actual custody of a minor 
refuses fo hand over the said minor to the 
person who has the constructive custody 
anda lawful right to actual custody, then 
there has bean removal withinthe meaning 
of Seo, 25 of the Act, 25 A. L. J. 585, 39 
Mad, 608 relied on. (Collister J.) 


BABO KUMARI vs. MATHURAM RAM. 


1838 A.W,R, 183=1936 A.L.J, 211= 
ALR. 1936 Al 267.=163 1, C. 816 


Sec, 25— Husband obtaining decree for 
yestilution of conjugal rights—-oustedy of 
wife. pot possible in ezecutioy of decree— 
custody, of can be given in an application 
under Sec 26, 


“Where a husband obtains a decree for 
restitution of conjugal rights his wife who 
daa mover. lived: with him, but he is unable 
to obtain custody of his wife in execution of 
his deorag; it is not open o him to achiave 
hig objet by ranking an applicati on under 
the provisions of Sec. 26, Guardians and 
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Guardian and Wards Act— (Coxtd,) 


Wards Aot, (Sulaiman O. J. & Rachpal 
Singh J.) 


Msr, SHEO KUMARI vs. MATBURA 
RAM. 


1936 A.W.R. 767=1936 ALJ. 935 
164 I.C. 9152 A.R, 1936 All, 657, 


Sec. 25 (1)—Order for return of ward 
to guardian, when can be made, 


Bofore a Court can pass an order under 
Sea, 26 (a), Guardians & Wards Act for 
the arrest ond delivery of a ward to his or 
her guardian, it must be satisfied that such 
order is for the welfare af the child. 
Therefore, where an order for the arrest 
and delivery of a minor girl to her husband 
was made in 1932, but no steps were taken 
to enforce this order til] 1936, held, that 
the order could not be enforced after such 
a length of time, because on the st : 
of 1932, the Court could not assume in 
1935 that it was for the welfare of the 
ray to return to her husband. (Cornish 


VENKAYAMMA vs. SURAYYA. 


71 MLJ. 1936 =43 M.L.W,-g80= 1936 
M.W N, 414= 163 I.C. 88, 


Secs, 29, 32, 33,& 34—Guardian 
borrowing money under Court's order— 
creditor if bound to enquire into necessity of 
loan, 


When an order by the Court has been 
made authorising the guardian of un infant 
to raise a.loan on account of the minor, 
tha lender of tha money is entitled to trust 
to that order, and he is pot bound to 
enquire na to the axpediency or necessity 
of the loan for tha benefit of the infant’s 
estate. It-does not matter whether the 
loan. was raised on the security of tha 
minor's property or on a simple money 
bond. 11 Oal. 379 relied on; 11 Bom. 
351 & 42 Mad. 185 distinguished. (Thom 
é Bajpat JJ.) 

BENARES BANK LTD, vs. DIPCHAND. 


1936 AWR. 87=1936 ALJ, 815 
=À LR, 1936 All, 172=160 JC. 64 
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Guardians and Wards Act—'Conid) 


Secs, 34 (c) (d) & 41— Application 
by minor on attaining majority for diy 
recting guardian to render accounts—order 
that can da passed. 

Where a minor on attaining majority 
applies that the guardian be directed to 
render accounts, the only direction which 
the Disttrict Judge can give is to order 
the guardian to deliver any property in his 
possession ot control belonging to the ward 
or any account in his possession or control 
rolating to any past or present property of 
the ward. {Collister € Bajpai JJ.) 

RANGANATH ys. MURARI LAL. 


1936 A.W.R. 100=1936 A.L.J, 16= 
AIR. 1936, All 179.=161 I.C. 493 1229 


See, 34 (d)— Power of Court to record 
to exact amount due from 
guardian, 


Ai hero an application for removal of a 


guardian of a minor and for an enquiry 
into the accounts submitted by him staled 
that a certain amount was due from the 
guardian, and the Court found that the 
exact amount due was something different, 
held, that the Court had jurisdiction to 
make. ani enquiry and to coma to a definite 
finding as fo the exact amount due from 
the guardian. 38 ©. W, N. 438 & 46. All 
448 followed, (Rowland J.) 


' JAGANATH LAL vs. LAL BABU, 


1864 1C, 282=17 Pat LT. 756=A,LR. 
1936 Pat. 447. 


Sec 39—Application to remove guar- 
dian, if can be made by any person 


| interested. 


An application by tha maternal nnole 
ofa minor for the removal of the guardian 
of miner and for an enquiry into the 
accounts cause submitted by such guardian 
ig not incompetent, be Sec, 39, Guardian 
and Wards Acts permits the Court to act 
in the matter of removal of a guardian on 
the application of any -person interested. 
(Rowland J.i 


JAGANATH LAD vs, LAL BABU. 


17 Pat, LIT. 756=A.R. 1936 Pat, 
447 = 164 I.C, 282. 


Guardian and Wards Act —(Contd.) 


Secs. 41 & 43—Guardian askid to 
make periodical payments in Court,. ute 
willing to do ŝo and refusing to act as guar- 
dian—requisttiion, if an  crder under 
Sec. 41 and if appeatable. 


Where a guardian being unwilling to 
continue the fixed periodical payments 
which the Court required him.to make as a 
condition of his being appointed as guar- 
dian refused to act as guardian, it cannot 
be said thst the requisition is an order 
under Beo, 41. It is to be deemed an order 
under Sec. 43, Guardian & Wards Act, and 


na such is appealable, (Becket J.) 
SURAIN SINGH vs. BALWANT KAUR, 
160 1.C,554, 


Sec. 42—New guardian if should be 
appointed on the resignation af the former 
guardign when ward is still below 21. 


When a person who has been appoint: 
ed as the guardian of a minor resigns before 
the minor has attained the age of 21,4 new 
guardian should be appointed to take charge 
of the person and property of the migor 
even though the minor has exceeded the 
age of 19, because the minor, should be 
treated asan infant unable to enter inte 
a contract or to transact any kind of busi- 
ness himself until he reaches the age of 91. 
(Agha Haidar J.) oe 


DALIP SINGH us. GIAN SINGH. 
162, IC. 716=A,LR, 1936 Lah, 142, 


Sec. 43—Testamentary guardion not 
willing to actas quardtan, +f can be com- 
pelled to dé so— Court, if can reyulate his 
duties, 


Seo, 17 (5), Guardian and Wards Act 
provides very clearly that the Court shall 
not declare any person to be a guardian 
against his will, Therefore a person who 
has been appointed testamentary guar- 
dian of a minor, but is unwilling to aot as 
such. cannot ba compelled to do so by the 
Court, and it is wot open to it ander such 
circumstances to proceed under Seo, 48 and 
impose conditions on the guardian in 
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Guardian and Wards Act- (Contd,) 


regard to the discharge of his duties. (Ven- 
kata Subba Row & Cornish JJ.) 


KRISHNASWAMI GOUNDAN ts, PALANI, 
AMMAL, 


71 MLJ..417=44 M,L.W.i513=1936 
M.W N, 1042=A.,1,R, 1936 mad. 843. - 


HINDU LAW. 

Adoplian~Adoption with consent of 
distant reverstoner, if valid, when nearest 
reversioner evades consent— widow's mottve 
Jor adoption, if material, 


Where a widow seeks the consent of 
the nearest reversioner, to an adoption con- 
templated by bər, but the latter evades 
giving an answer, or bis answer is such as 
to lead her to believe that be has no obje- 
ction, and the widow thereupon adopts 
with tha consent of other more distant 
reversioners, the adoption must be deemed 
to be perfectly valid, and cannot be ques- 
tion on the ground of absence of consent Of 
the nearest Sapinda, Tha motive of the 
widow in making the adoption is quite im- 
material, the only psrson whose motive 
raquires to be canvassed in such cases being 
the Sapinds who aithor gives or witholds his 


consent. {Cornish & Varadachariar J.) 
HARI RAMAYYA vs. BHAGAVATLU 
VENEATACHELAPATI, 


70 M,L,J. 619 1936 M.W,N. 261=A.LR, 
1936 mad. 460 = 163 1,C. 90. 


Ld 

Adoption — Adoption by widow—ingutry 
into her motives, if relevant, 

Whenever a widow has in herself full 
and free power to adopt without any 
person's permission, any inquiry into 
her motives is irrelevant for her action 
ig that of a person who dose what 
she hasarightto do, The mere fact that 
the adoption pats an end to the expectations 
of the persons who would have succeeded 
to the property if no adoption had been 
made ig not sufficient to constitute 8 corrupt 
or capricious motive as this result is bound 
to aries in each case of an adoption, (Har- 
ries 4 Ganyanath JJ.) 

BANARSI DAS vs, SUMAT PROSAD, 

1936 A,W.R. 857=1936 ALJ, 1237= 
A.LR, 1936 All, 642 164 LC, 1047, 


Hindu Law—(Contd.) 


Adoption—Adoption, by widow —agree- 
ment with natural guardian of adopted son 
that widow to remain in possession of pro- 
perty during her lifetime, if valid. 


The natural guardian of the adopteb 
son can enter into an agreement with the 


‘adopting widow by which the widow ig to 


remain in possession of the property 
during her lifetime, The agreement is valid 
and does not affect the validity of tha 
adoption. 54]. A 248 relied on. (Harries 
& Ganganath JA) 


BANARSI Dag vs. SUMAT PROSAD. 


1936 A,W.R. 857 =1936 ALJ, 1237. 
=A IR. 1936 All, 641. 1641, C. 1047. 


Adoption—Jain widow's power to adopt 
-limitations 


A Jain widow oan adopt a son to hay 
husband without her husband’s nathe a 
permission of bis kiagmen, and this right 
exists quite independently of the nature and 
and extent of the widow's rights acquired 
by her inthe estato of her deceased hus- 
band, The nature of the property, i. e. 
whether fit is self acquired or ancestral, 


. would affect the rights which the widow 


would acquire in it, but not the widow's 
right of adoption. (Harries 6 Ganganath 
JI) l 5 


BANARSI DAS & ANR, vs. BUMAT 
PROSAD & ORs. 


1936 A.W.R. 857=1936 AL,J. 1237 
=A JR. 1936 Al, 641. 164 LC, 1047 


.. Adopiion— Adoption dy dancing woman, 
if valig, 


The adoption of a daughter.by a dancing 
woman of the prostitute class is valid where 
the object of tha adoption is not to bring 
her up to lead tha lite of a prostitute but 
to geti her married and to make her lead a 
respestable life, Ifa girl who is adopted 
by a dancing woman. subsequently says that 
she will not lead the life of a prostitute but 
would be married if possible, sha would not 
lose her right as an adopted danghter. The 
adoption of a daughter by a dancing woman 
cannot therefore by itself without anything 
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Hind Law-—lConid,) 


further being proved offend public policy 
and the adoption would confer on the adop- 
tee the status of an adopted Gaughter with 
all the civil rights flowing therefrom like 
inheriting to the adoptive mother’s pro» 
patties. 11 Mad. 898 relied on; 4 Bom, 
545 dissented from and 21 Cal. 149 explain- 
ed. (King € Menon, JJ.) 


VEBRANNA vs. SARASIURATNAM. 


71 MLJ, 53=1936 M.W-N. 5655- 
A-R- 1936 Mad- 639 163 E-C- 149- 


Adoption-—Brother's daughter's son, if 
can be adopted. 


In Bengal the Niyoga rule is part of the 
law of the land and the adoption ia notion- 
ally Hmited to boys engendered under 
‘Niyoga’ by the adoptive father. Therefore 
the adoption of a son of brother’s danghtor 

{Amir Ali J.) 


is prohibited, 
HARIDAS CHATTERJEE vs. 
toa NATH MALLICK. 


A IR. 1936 Cal- 1=160 I-C. 332- 


MANMA- 


Adapfion— Hindu owner dying leaving 
widow, nephew and neive—widow adopting 
son on death of the nephew rights of the 
adopted son. 


_ A Hindu died leaving behind him his 
widow, and a nephew and nieco, children of 
his brother. Certain alionntions made by 
the widow were challenged by an 
adopted of the widow adopted alter 
the death of the nephew. In a snit 
by the adopted son questioning the aliena- 
tion ana claiming the properties for himself 
held, that on the death of the propositus, 
the estatd passed by survivorship to the 
nephew as the sole surviving coparcener 
and after the death of the rephaw,t he es- 
tate passed by succession to his sister The 
estate could not vest in the adopted con, 
till after tho death of the niece, and the 
former couid not on the basis of his rights as 
the adopted son, challenge the alienation. 
(Bariee & Sen JJ.) 

DAHYNDI Dayanoo SINDE vs, RAMA 
BALA SINDA. 
60 Bom, 832 160:1.C. &49=A.N.R. 1936 
Bom, 132= 38 Bom, L.R. 94, 
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Adoption— Will by adoptive father de- 
elaring adopted son siruck off from heirship 
of his natural family—form oj the adoption. 


Where in his Will, the adoptive father 
expressly stated that the adopted son had 
been struck off from heirship of his natural 
father and had become without concern. 
with bis own brother and bad come into 
the sonsh!p of thetestator, held, that thesta- 
tement in the Will amounted to an öžpresg 
declaration that the adoption was in the 
Dattaka form and not in the Kritrima form, 
{Sir George Rankin.) 


Mst. BINDA KUER vs. DALITA PROSAD 
CHOWDHURY, 


41 C.W.N. 161=38 Bom L.R. 1256 
17 PLT, 636=1936 O.W N. 8t=44 
M.L.W, 546=A,LR, 1936 P.C, 304= 
164 LC. 340, 


Adoption—Giving and taking if nece 
ssary. 

Although as a general proposition under 
Daybbaga Law aceeptance is not necessary 
to constitute a valid gift, adoption isa very 
special form of gift and there cannot be any 
adoption without giving and taking. (Amir 
Ali J.) 

HARIDAS OMATTERIJER vs, MANMATHA 
NATH MALLIOK, 


A. R. 1936 Cal. 1=160 I.C, 332. 


Adoption--Adoption, if may be cancel- 
led. 

An adoption ones made. cannot be can» 
celled by a subsequent deed and the statne 
of the adopted son as such, cannot be al- 
tered, (D. N. Mitter & Patlerson JJ.) 


BHUPALI NATH CHAKRAVARTI ps, 
BASANTA KUMARI DEBI & Ons. 


63 Cal, 1098=40 C.W.N, 1320 AR, 
1936 Cal, 556, 


J Adopticn—Failure of adoption—effect 
Oh; 

When an adoption is admitted and fails, 
there is no extracéion of the child from the 


. original family and it is not right t8 consider 


sonship annulled because the father might 
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have exercised his patria potestas to destroy 
the child or resorted to other methods of 
anulling sonship. (Amir Als J.) 


HARIDAS CHATTERJEE vs, MANMATHA 
Nate MALLIOg, 
AJR. 1936 Cal, 1=160 LC, 332, 


Adoption—Bombay School— Power of 
widow to adopt—Restrictions on such power 
by husband when nay operate as prohibi- 
tion. 


Under the Bombay School of Hindu law 
a widow has in herself power to adopt such 
only of such restriction, if any as may have 
been impossd on her by her husband but 
the reetriction to operate as a prohibition, 
must be explicitly made and clearly intended 
to limit the diseretion of the widow for all 
time. Where the adoption of the hoy 
named by the husband is impossible by 
reason of the mother of the boy declining to 
to give in adoption the widow san adopt 
another boy in the absence of any explicit 
direction by the hugband limiting the discre- 
tion of tha widow in case the adoption of 
the boy named by him is impossible, (Lord 
Roche.) 

JAGANNATH Rao vs. RAM BUARABA, 


49 C.W.N, 1125=1936 AWR. 746, 
=A.LR. 1936 PC, 201=70 MLJ, 
309 (P.C,)=38 Bom LR, 776= 1938 
ALJ, 874=64 C.L.J, 13 = 1936 M.W.N. 
34B= 163 1,C. 1, 


e 


Adoption ~Bembay School~ Properties 
vasiing in mother on successive death of two 
sons--On deuth of mother property evolu 
ing on wife of eldest son —Adoption by the 
wafa, if valid. 

When a widow adopts a son of her hus- 
band (who predecensed hia undivided bro- 
ther) after the inheritance devolved on her 
from her mother-in-law, who had succeedad 
as mother to the adopting widow's hus- 
band's surviving brother, the adoption is 
valid so as to vest the property in the 
adopted son. (Neogs, 
A. J. Cs.) 

RAMCHANDRA vs. MST. YAMUNI Bal. 

31 NLR. Suppl.) 180 162 I.C. 571= 
ALR, 2936 Nag. 6 
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Adoption— Adoption of married man 
from family resident in Madras Presidency 
inte famity.in Kanara transferred to Bom- 
bay, if valid 


‘The mere transfer of a district from one 
Presidency tO anothe: for administration 
purposes cannot affect the personal law of 
a resident therein in the absence of proof 
that he intended to change and had in fact 
changed his personal law. Therefore, the 
adoption of a married man being invalid in 
the Madras Presidency, such an adoption of 
n member of family resident in Madras into 
a family resident in North Kanora which 
had been transferred from the Madras Presi- 
denoy to the Bombay Presidency for ad- 
ministration purposes was governed by the 
Madras Law and, therefore, invalid in the 
absence of evidence of actual changa by the 
adopted son of his personal law. (Lord 
Thankerion,) 


SOMASEKHAR ROYAL os. SucwreT” 
MAHADEVA ROYAL & Ors. 

40 C.W,N, 243=62 C,L.J. 528=38 

Bom L,R, 317=70 M.L,J. 159=43 

M.L.W. 105=1936 M,W.N, 21= 

1936 A.L.J, 95=1936 A,W.R, 70= 

159 LC 1079=A.1,R. 1936 P.C, 18 


Adoption—ddoption in Mithila country 
—family of the parties originating in the 
west — form of adoption, 

Although in the Mithila country, the 
Kritrima form of adoption ia now overwhel- 
mingly the usual form of adoption, and the 
expression Kartaputra usually refers toa 
Kritrima adoption, it cnunot be doubted 
that the expression does at times refer to 
any form of adoption. The fact that tha 
family of the parties originated in the west 
doas not necessarily denotethat the adop- 
tion isin the Kritrima form. {Sir George 
Rankin.) 

Mssir. Binda Kuer vs. Lanta Pro- 
BAD CHOUDHURY.. 

41 C,W.N. 161=38 Bom- LR- 1256= 
17 PL-T- 636= 1826 9.W-N- 5137 44 
164 1-C- 340- 


Alienation—- Alienation of minor's pro- 
perty by de facto guardian, validity of. 
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An alienation of the share of a minor in 
a Hindu Joint Family by his de facto gnar- 
dian cannot be treated as void per se. The 
de facto guardian can validly alienate the 
property of the minors for lagal negessity or 
for the family ; and the right of a bona fide 
eneumbrancee cannot ha affected by the 
want of union of the de facto with the de- 
jure title, (Courtney Terrell C. J. € Dhavle 
J) 


NORHE LAL JAA vs. RAJRSWARI. 
17 PL.T, 677= 165 LC. 213. 


Alienation— Power of manager in a 
Dayabhaga family to deal with winor's 
property, if similar to that of the manager 
of a Mitakshara family, 


Although it is terna that a member of a 
joint Dayabhaga family has a defined share 
in the property jointly possessed by the 

amily while the Mitakshara ‘Sopareener has 
on mndivided intereat in the property 
which is jointly owned, yet it is equally true 
that Dayabhaga families require managera 
no less than Mitakshara families. The power 
of the manager in a Dayabhaga family to 
deal with the shares of minors in proper 
ense3 Anas not differ from that of the mana- 
gar of ofa Mitakshara family. (Courtney 
Terrell & Dhaole JJ.) 


Nowea LAL JHA vs, RAIESWARL 
17 P.L.T. 677=165 1.C, 213. 


Alienation—Joint Dayabkaga Jamily» 
sale hy de facto guardian of minors of their 
shares in property also—bulk of considera- 
tion for need of joint family—validity of the 
sale. 

Where the de facta guardian of Hindn 
minore in a joint Dayabhaga family aliena- 
ted his own share in the estate as well as 
the sharas of the minors, and it appeared 
thet the bulk of the consideration was for 
the needa of the whole family, keld, that 
the sale could not be set aside in part, but 
had to betreated aga whole. (Courtney 
Terrell ©. J. € Dhavie J.) . 


NoKHE LAL JILA vs, RAJESWARI. 
17 P.L.T. 677=163 iC, 213. 
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Applicability —District transferred 
from one Presidency to another—Personal 
law of resident, if affected, 


The mere transfer of a district to another 
Presidency for administrative purposes is not 
sufficient to affeet the personal law of the 
residents in that district unless and until 
it is shown that in the case of any resident 
there that he had intended to change and 
has in fact changed his personal law. (Lord 
Thankerton.) 


SOMASEKHARA ROYAL v$, 
MAHADEVA ROYAL. 


40 CWN. 243=70 M.LJ, 159-43 
M.L.W. 105= 1936 M.W.N, 21- 1936 
AL}. 96=1936 A.W.R, 70=A.LR, 
1936 P.C. 18= 1589 LC, 1079738 Bom. 
L.R. 317=62 C.L.2, 528. 


BuGUTUR 


Debt—Contraci entered into by mann- 
ger ~ Other coparceners, when liable. 


Where a debt has’ been incurred on a 
contract entered into by the managing 
member alone of a Hindu Joint family but 
the other coparosners ara in reality partier 
to it or for subsequently ratified contract, 
they . will ba personally liable, They will 
also be equally liable if there haa been an 
acquiescence on their part in course of the 
business in which the particular onntract 
was entered into co as to warrant their 
baing treated as parties to the contract, 
(Cornish J.) 


KRISHNA AYYAR vs. PIERCE, LESIE. 
A.LR. 1936 Mad. 64. 


Debts— Debts of a joint family—dedts 
how to be discharged on partition. 

The antecedent debta of a father ofa 
joint family, unless they are immoral or 
illegal, form x liability of the joint estate, 
sa that in case of partition of the joint 
family, provision should first ba made for 
the discharge of this liability. (Lord 
Thankerton.) 

SAT NARAIN vs. SRI KRISNA DAS. 


17 Lab. 644= 40. CW.N, 1382-1936 
O.W.N, 681=17 Pat. L.T, i:717=64 


R 1129-71 MLJ 812-164 LC, 6- 
AIR. 1934 P.C. 277, 
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Debt—Right of creditor to proceed 
against joint family property in exectition 
of decree against father~ Right, if lost by 
subsequent partition, 

A creditor haa right to praceed against 
8 joint family property in execution of a de- 
orae against the father before partition takes, 
place, and this right is not lost when 8 por- 
tion of the joint family property passes into 


the occupation of ona member of the family . 


under a partition, 5L All. 982 & 58 All. 
868 followed. 51 Mad, 361 not followed, 
(Becket J.) 


NANDKISHORE. ðs, MADAN LAL, 
A.LR, 1936 Lak, 64, 


Debta—Decree-holder, if can proceed 
agatnst son's share in execution of a decree 
against the father for pre-partstion debts, 


Whero after’ a decrea bas been passed 
against the father in a joint family, a parti- 
tion takes place, tha decree-holder can in 
execution of his decree procead against the 
sharea allotted to the sons, andis not bound 
to bring a regular suit to enforoe his rights 
against the sons, Öl Mad. 861, 19 Cnl, 693 
“ 14 Lah. 399 relied on, (Agha Haidar 
J, 


PANNALAL vs, RAMANAND, 


38 P.L R. 712=A.LR. 1936 Lah, 193= 
163 1C. 95, 


Debts —Property in hands of widow of 
a predeceasBd son if liable for the debts of 
her father-in-law. 


Where a Hindu governed by the Mita- 
kshara School dies leaving certain proper- 
ties and also debts and his son who comes 
into possession of the properties alsa subse- 
quently dies leaving a widow, the property 
left by the son in tha hands of the widow 
is linble to satisfy the deht incurred by the 
original ‘owner of tha property. Even the 
widow's rights of maintenance from tha 
preperty are subject to the obligation to 


pay the debt: 43 All, 604 dissented from, 
(Tek Chand 6 Dalip 


2 Bom. 67 relied on. 
Singh JI.) 
MST, MALLAN ts. PARMATMA DAS, 


17° Leh, 668=38 P,L,R. 1028=A,LR, 
1936 Lah, 568, 
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_ Debt—Debt of grang-father—creditors, 
if must proceed against all his descendants. 

When a debt is inourred by the grand- 
father whieh is nof tainted with immorality 
the-craditor may elect to proseed against 
any descendant of the debtor, He is not 
bound to join all the descendants down to 
the third generation, 31 C. W. N. 293 
relied on. (Panckridge J, ) 


BRUMORAN vs. MAHABIR PROSAD. 
63 Cal, 194= 40 C,W.N, 808. 


Debt— Debis of grand-father—burden 
of proving debts incurred immorally, cn 
whom lies—connection between debts and 
immorality, if essential to defeat claim on 
the dehts. 


The burden of proving that the debt in- 
curred 7 an Ahead is antad with 
immorality is on tha person who seeks to 
avoid tha debt. Sneh person must bassid 
to traca a distinct conneotian between the 
debt and the immorality 15 Cal. 717 & 37 
CO. W. N. 298 relied en. (Panckridge J.) 


BRIJMOHAN vs. MAHABIR, 
63 Lal, 88-40 C.W.N, 808, 


Debt —Allegation that debt tainted with 
illegality or immorality— Proof of. 

Where a debt is alleged to have been 
tained with illegality or immorality, evi- 
dance of a general character without in any 
way connecting the particular debt with 
any other illegality or immorality given by 
persons who’are not relationsand produced 
after lapse of 40 years is insufficient to prove 
the allegation. (Sulaiman C. J. € Bennet J) 


GASESHI LAL vs. BHAGWAN SINGH, 
1936 A.W.R, 547, 


© Gift—Delivery of possession, if essen- 
tial. 

Delivery of possession is nob alwars 
necessary to validate a gift under tha 
Hindu Eaw. But if the property which is 
tha subjeot matter of the grit is capable of 
being given possession of to tha donee and 
the does is capable cf taking possession, 
delivery of possession becomes an essential 
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condition in order to make the gift valid, 
(Jatlal J.) 


BHAGWAN DAS vi. GYAN CHAND, 


38 PLR., 3S76=ALR. 1936 Lah, M= 
161 I.C. 592. 


Gift —Decd of gift by widow of entire 
estate in favour of minor daughter and her 
husband -H shand acting as guardian of 
his minor wife—reversioner, if can question 
validity of the alienation. 


* À Hindu died leaving him surviving 
bis widow M and a minor danghter G, who 
had been married to one D. M, who came 
into possession of the property as a Hindu 
widow made a gift of the entire eatate of 
her late husband, in favour of hor daughter 
G and ber husband D. Sabsaqnently on the 
death of M,G. & Ð, the plaintiff as the 
raveraionary heir of tha original holder: of 

f the propsrty sued G' s dauzhter for reco- 
AG possession of the property, Held, 
that the plaintiff was entitled to succeed, 
because the desi of gift by M in favour 
of D waa not valid beosuse, firstly, the gift 
was made not to G atone. but also in favour 
of her husband D, and secondly, besanga 
G, being a minor, she was not competent 
to cansent to the gift in favour of her hus- 
rae D. 58 Bom. 528 distinguished. (Diva- 
tad, 


„BALA DHONDI SATWADE vs. Baya. 
60 Bom, 211=38 Bom. L.R. 1087. 


Gift — Brother, if may contest gift to 
sister's. son, by another brother. 


Under the Hindu Law there is no rule by 
whieh a brother may contest the gift of a 
separatel brother in favour of his sister's 
son. (Tek Chand & Skemp JJ.) 

ISHAR DAS vy, BHAGWAN Das. 

38 P.LR. 1046. 


Guardianship— Guardian, if can be 
appointed of the separate property of a 
minor in a joint Hindu family. 

It is an error to suppose that there can 
be no guardian of the separata property 
ofa minor in a joint Hindu family. After the 
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death of the father, the mother is the na- 
tural guardian of the separate property of 
her minor children: and it is only the mino- 
v's share in the coparcenary property which 
cannot be brought under guardianship go 
long as there is an adult member of the 
caparcenery alive. If thera is no adnlt 
member of the coparcenery alive, even the 
joint family pr party can be brought under 
guardianship. (Becket. J.) 


SADHURAM vs.,PRITHI SINGH. 


38 P.LR.201<ALR. 1936 Lah, 220x 
161 IC 861. 


Guardianship—Guardian, if can be 
appointed for the separate property of a 
minor-—Minor's interest sn joint family pro» 
perty, if can be brought under guardian- 
ship, 

tt is wrong to suppose that there can be 
no guardian of the separate property of a 
minor in a joint Hindu family. After the 
death of the father, the mother is the na- 
taral guardian of the separate property of 
the minor children; and it is only the 
minor's share in the coparoensry property 
which cannot ba brought under guardian- 
ship so long as there is an adult member 
of the coparcenary alive. If there is no 
adult member of the coparesnary alive, even 
the joint family property ean be brought 
under guardianship. (Beckett J) 


_ SADRURAM vs. PRITHI SINGH, 9 


38 PL.R -2012AJR, 1938 Lab. 2202 
161 I.C. 881, i 


Guardianship—Contract by father on 
behalf of minor son, if varid. 

A contract entered into hy a Hindu fa- 
ther on behalf of bis minor son, is void, 
unless it ia shown thet the contract waa 
fav the benefit of the minor. (Bhide J.) 

NARINJAN SINGH vs. DAMODAR SINGH, 


A.LR. 1936 Lab. 831, 


Tmpartible estate — Disruption of family 
— Right of survivorship, tf can be claimed. 

In the casa of an impartibla eatate the 
right of survivorship cannot ba claimed 
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where the family has disrupted and the 
junior members of the family have expres- 
aly renotmeed their right of snccassion to 
the estate. (Addisiun A.C. J, € Din Mo- 
hammed J.) 


CHUNI LAL, OFFICIAL RECRIVER vs. 
JOYGOPAL. 


17 Lah, 378=38 P.L.K, TO7=ALR, 
1936 Lah. 55= 163 I.C. 103, 


Joint family —Separation of one mem- 
ber from joint family ~ effect. 4 

The separation of one member of a joint 
family does not automatically involya tha 
separation of the other membars of the fa- 
mily, which has to be decided from the 
conduct of the other members anbsquently. 
When a member brings a suit for partition, 
he intimates to his co-aharers his clear and 
unequivocal intention to sever himself from 
the joint family. That severance takes 
affect from the date he files the suit. (Mo 
Nair J.) 


KANHAIBAL BHARGAVA & Ong. vs, 
BANWARI LALL & ORg, 


ALR. 1936 Cal. 269, 


Joint family—Right of a coparceney 
to relingsish his rights in jomit family 
property. 

A coparcener in a joint family may re- 
linquish his rights in the joint family pro» 
perty on the ground of his apprehension 
af contificting debts and wasting the pro- 
parties, (Veradachoriar J.) 

VENKATA SUBBA REDDI 
RAMI REDDI, 


ALR. 1936 Mad, 292 = 163.1,C, 863, 


vs. CHINA 


Joint family—Co-parcenary property 
istuated in village—right of co parcener to 
retain possession of village common land 
until partition. 

A member of a joint Hindu family being 
a co-parcener, in the co-parcanary property 
situated in a village is by virtue of that fact 
a cosharer in fhe village and therefore 
will ba one of the village proprietor who 
oan retain possession of the village common 
land till partition, (Jas Lal J.) 

SutveLAw v3. Skt KiSHan Das, 

AIR. 1976 Lah, 404+ 163 IC. 701 


Hindu Law --¢ ond.) 


Joint family — Deed of relinguishment 
by member of a joint Hindu family in res- 
pect of certain specified joint family proper- 
ty - executant continuing joint wiih other 
members —deed, if extinguishes his tnterest 
in the property covered by the deed. 


Where under a dead of ralinquishment n 
member of a Hindu joint family purports 
to ratiquish all his interest for certain speci- 
fied joint family properties but he still 
continua to be joint with other members, 
the relinguishment does not extinguish his 
propriatory interest in the properties cove- 
red by tha deed. {Sulaiman C. J. k 
Bennnet J.) 


SHOK HARAN PROSAD SINGH es, FAKIR 
CHAND SARJU PROSAD. «+ o 


1936 A,W.R, 502=1936 A L,J. 880 = 
A.LR, 1936 All, 452=163 IC, 972 


Joint family — Mortgage deed of family 
property by elder member - Family aidsi 
but separate—Admission of executton by 
elder member, if binds minor members. 


ån elder member of a Hindu family 
exc cuted a deed of mortgage in respect of 
family property on behalf of himself and as 
guardian of certain minor members, 16 
was found that at the time of the deed, the 
family was not joint but had separated. 
Held, that the elder member could „uot be 
regarded as manager of the family, and 
therefore he was not competent tn slienate 
the shares of the minors as their guardian. 
Nor could admission mada by him aa to 
the execution of the mortgage deed hind 
the latter, (Srivastuva and Nanavutty JJ.) 


RAJARAM ys. RAMESWAR 
SINGE. 


1938 0,W.N, 354= 161 I.C, 8057 ALR, 
' 1936 Cal. 270, 


BAKsu 


Joint family--Zease executed by father 
not for benefit of family—Security Lond 
for payment of rnt— Joint family property 
if bound. i 

The father of a joint Hindu family can- 
not lay a valid charge upon the ancestral 
property as security for the payment of tha 
rent which would fall due under n deed of 
lease which had been exeented by himself 
and whieh had been found to have bean 
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exeouted otherwise than for the benefit of 
the family or for the family necessity, 
(Sulaiman C. J. € Bennet € Bajpai JJ.) 
BHARATPUR STATE vs. SRIKRISHNA 
Das. 
1936 A.W R. 329=1936 ALI. 236= 
as C. 612=ALR, 1836 All, 327 


Joint famity—Morigage decree against 
Sathér~Sutt by son that certain property 
not liable to be sold —Onus of proving that 
such property is ancestral, 


Thera is no prasumption that joint pro- 
perty owned by a joint Hindu family is 
ancestral, Ina suit by tha gon for a deolar- 
ation that certain proparty is not liable to 
ba sold in execution of a mortgage decree 
againet hia father, the onua of asiablishing 


hat the property or any part of it is 
aneastral, lies on the son. (Harris 4 Baj- 


DEARA SINGH vs. BHARAT SINGH, 


1936 A.W.R, 377=1938 ALJ, 323= 
ALR, 1936 All, 613=161 1C. 62, 


Joint family— Mortgage by father to 
pay pre-emption decree, if binding on other 
members. 

To dertain circumstances, a mortgage of 
ancestral properiy executed in order to 
raise money to pay off a pre-emption decree 
may be a mortgage executed for the benefit 
of the family and for the benefit of the 
property and consequently it is binding 
upon the property and the family. (Harris 
4 Bajpai JJ.) 

DEARA SINGH vs. BHARAT SINGH, 


1936 A.W.R. 377=161 LC. 62= 1936 
ALJ. 323=A.,LR. ‘1936 All, 613, 


J int family —Question whether a fami- 
ly is Joint or separate, how to be determined. 

The question whether the members of 
a Hindu family are joint in estate or not is 
to be determined with reference to the 
natura of the interest which the members 
of the family hava in the estate. If there 
-hss been a division of their right to, or 
severence of their interest in, the estate, they 
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must be held to be separate in status, 
though there has been no pbysical diyi- 
sion of the property, and though there may 
be no separation in food and dwelling. H, 
on the other hand, there has lean no such 
division of right or severenea of interest, , 
they continne to be joint in estate, and mere 
cesser ef commensality would not make 
them separate in estate, as a member may 
become separate in food or residence for bia 
convenience, A division of right or 8 fover- 
anas of the joint atatus may result, not only 
from an agreement between the parties, but 
from any act or transaction which bas the 
effect of defining thier shares in the estate, 
though it may not partition the estate. (Sir 
Shadi Lal J.) 


VANKATAPATHI RAJU vs, DANTULURI 
VENKATANARABINBA RAJU. 

63 LA, 387=41 C.WN.7=64 CLJ. 
131=38 Bom LR. 1238517 PLT. 
841=1936 A.L.J, 1039= 1936. A Wa 
955=71 M.L.J, 588244 M,L,W. 408 
21938 O,W N, 673=164 LC. 1= A1, 
R. 1936 P.C. 264... 


Joint family— Power of the father in a 
-joint family to effect a separation, 

The father of a joint family has the 
power to divide the family at any ti) 
during his life withont the consent of his 
sone, and if he makes & division, it has the 
effect of separating, not only the fajper irom 
the sons, but also the sons inter se. (Sir 
Shadi Lat J.) = 


ALLURI VENKATAPATHI Rajiv ps 
DANTULURI VENKATANARASINHA RAJU, 


63 LA. 397541 C,W.N, 7264 CL, 
J, 131=38 Bom, L,R, 1238=17 P.L.T, 
8851-1936 ALJ. 1038-1938 A.W FR’ 
955271 M,L.J, 588=44 MLW, 408 
= 1936 O.W.N, 673= 164 LC. 1=A.I, 
R., 1936 P.C, 264, 


Joint fami'y - One son severing his cem- 
neciton with the family and renouncing hts 
interest in joint estate— effect. 

Where a member of a joint Hindu fami- 
ly savers his connection with the joint 
family, and does not receive anyeshara in 
the joint estate, but simply renouncea his 
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interest therein, no definement of shares 
need take place, and his renunciation does 
not effect 8 change in the status of the 
remaining members quoad the family pro- 
party, and they continue to be co-paresnera 
as before, the only effect of renunciation 
being to reduce the number of the persons 
to whom shares would be allotted, if and 
when, a division of the estate takes placa. 


(Sir Shadi Lal, J.) 


VBENKATAPATAL RAJU vs. VENKATA- 
NARASINGA RAJU. 


63 LA. 397241 CWN, 72864 CLJ. 
131238 Bom. LR, 1238=17 P.L.T. 
8831-1936 A.L.J. 1039= 1936 A. WR. 
$55=71M.L.J, 588=44 M.L.W. 408- 
1936 O.W.N. 673= 1641.0. 1- ALR, 
1936 P.C. 264. 


Joint family - Enfranchised Karnam 
service—Inam lands if constitute separate 


property. | 


When Karnam service Inam lands have 
heen enfranchised in favour of a person, ihe 
lands form the separate property of the 
person in whose name they have bean en- 


franchised. and are not sabjact to any claim | 


to partition by other members of the family. 
8 Mad. 249 (2) & 44 Mad, 643 relied an, 
(Madhavan Nair & Stone JJ.) 


NAINA PILLAI vs. DAIVANAL AMMAL. 


1936 M.W.N, 256=A,LR, 1936 Mad, 
177 = 162 1.C, 23, 
e 


Joint family — Mitakshara — Acquisition 
by some members by joint labours without 
aid of joint family property — Separation of 
family —Some of such joint acquirers con- 
linuing to live together, if may form joint 
family in full sensa so ns to make their 
property subjct to devolution by survivorship. 


Even when some only of tha members 
of joint family acquire property by their 
joint labours without the aid of joint family 
property—there being none—a number of 
them, on separating from the rest of the 
family and continuing to live together, may 
be joint in the full sanss ag members of an 
undividedefamily and whefi such is the case, 
on the death of one of them while remain- 
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ing joint with the others, his property will 
pass by survivorship, (Str George Rankin, 


we 


NaTHULAL vs. BARURAM. 


40 CW.N. 481=1986 ALJ, 686= 
1936 M.W.N. 499-19 NLJ. 62= 
1936 0.W.N' 204=1936 A.W.R. 153 
238 Bom. L.R, 462-17 Pat L.T, 
321=A.IR. 1936 P.C, 103=1611C. 
33 


Joint family — Self acquired property 
treated as joint, if loses its separate nature. 

By merely being dealé with sa joint 
family property, the self-acquired property 
af ths person who deals with it aa such, 
doos not necessarily lose its character of 
:eparaée property. It must be shown by 
the person who alliages that the property is 
joint family property, that the owner has 


voluntarily thrown the property into th 
joint stock with the intention of abandon, 
ing all separate elnims on it. (AM van 


Nair & Stone, JJ) 
NAINI PILLAI vs. DAIVANAI AMMAL. 


1936 M W N. 256-AJR. 1936 Mad, 
177 -182 LC. 23 


Joint family— Sutt to recover debt due 
to joint Jamily  business~-retiving co- 
parcener if must assign actionable claim. 


When a member of 4 joint Mitakshata 
family business retires from the business 
and renounees his share therein, it is not 
necessary for him to assign his interest in 
actiouable claims of tha family business, 
nor is if necessary ina suit based on such 
actionable claim to make the legal represen- 
tative of such retiring member a party, 49 
Mad. 264 ratliad on. (Pancksidge J.) 


BRIJIMOHON vs. MAHABIR. 
63 Cal. 194=40 C.WN 808. 


Joint family—Ziahility of members for 
debts incurred by manager for joint family 
business after partition, 


The joint family business is an asset of 
the joint family and when there isa division 
in status, no matter how brought about, 
thera is no obligation on any member to 
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publish a notice of such division, A ere- 
ditor dealing with the manager of a joint 
family does so with knowledge of the limi- 
tations on his powers whether the dealings 
relate to business or any other asset of the 
family, Tha members of a joint family as 
such are not partners of a joint family busi- 
ness carried on bya manager. It is not 
therefore'desirable to apply all the prin- 
sipies of partnership law to n joint family 
business as such. Bat of course. if a mom- 
her of afamily takes an aative part in the 
business and by his conduct induces the 
belief that he is a partner, the principles of 
partner ship law may ba applied bo him so 
far as is necessary to do justice, ‘(Venkata 
ya Rao, A.C. J. € Venkataramana Rao 
J. 


RAMASWAML OHETTIAR vs, SRINIVASA 


fren. 
70 M LJ. 214=43 M.L.W. 437- 1836 
M.WAN. 134=162 IC, 371<A.LR. 
1936 Mad. 94. 
Joint family — Individual coparcener, 


if can tr insfer his share. 


Under the Mitakshara School of Hindu 
Law the coparcenary property belongs to 
the whole coparcenary family as a unit and 
nob to any individual coparcener, and such 
a coparcener th refore eannot transfer any 
part of such property. (Ganganath, J.) 


KUNWAR DALAJI vs. RAMPOVAL, 
ALR. 1936 All. 77 


Joint family—Death of one of two 
brothers constituting a joint family— Part 
of property allotted to a deceased widow in 
arbitration proceedings— Widow, åf acquires 
absolute estate, 


Whara on the death of one brother in a 
Joint Hindu Family consisting of two 
brothers, the property of the deceased 
passes by survivorship and not by inheri- 
tanca, but the widow of the deceased claims 
to be heir of her husband and on the dis- 
pute being referred to arhiiratora the is 
awarded a part of the husband's property, 
and tha language in whieh the operative 
clauses of the award are couched ig the 
same as regards the property given to the 

` 
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decensed's brother and tbe property given 
to thu widow, no words being used to 
narrow her interest, she acquires an abso- 
lute interest in the property allotted to her. 
(Sir George Rankin J.) 
Natav LALL vs. BABU RAM. 
1936 A,W.R. 1532196 O.W,N, 
2041936 A,L,J, 686=1936 M.W.N, 
499=40 C.W.N. 481=19 NLJ. 62= 
161.1.C. 33-38 Bom. L.R, 462= 
“17 Pat, LT, 321=A.1, R. 1936 P.C. 
103 (P.C) 


Joint family—-Right of male issue to 
property acguired by the members of the 
joint family. 

When members of a joint family live 
together and acquire properties together by 
their joint exertions, in the absence of any 
indication ta the contrary. such property 
would be joint family property wherein. the 
mala iasue Would acqnive a right Py: birth, 
(Venkataramana Rao J.) 


AMIRDHAM vs. VALLIAMMAL 


43 M.L.W. 215=162 I.C. 668=A.l, 
R., 1936 Mad, 19. 


Joint family— Managing member not 
taking care to preserve property other 
members, if entitled. to take steps to preserve 
tt. ° 

If the managing member of a Hindu 
Joint family is disabled or faila or *heglects 
to take steps to preserve the point family 
property which is being lost to tha family 
it is competent to tba other members of the 
family to take necessary atepa to do so. 
(Venkataramana Rao J.) 


AMIRDHAM vs, VALLIAMMAIL 


43 M.L.W’ 215= 162 I.C. g68-A.LR, 
1936 Mad, 19 


Joint family ~ Proof of separation—~ 
unmistakable intimation of one member to 
become separate effects separation though 
there is no division of property. 

A member of joint Hindu family may 
effect a separation in status by giving a 
clear and unmistakable intimation by his 
acts or declaration of a fixed intention to 
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become separate, even though he goes on 
living jointly with the other members of 
the family, and there ia no division of pro- 
porty, (Sir John Wal, J.) 


RAMSRAY PROSAD CHOUDHURY vs, 
BABUYER RADHIKA DEBI. 


193g A'W R. 73-1g P.L.T. 851 


Joint family — Property inherited by two 
brothers from maternal grandfather, whether 
becomes Jaini family property if they blend 
st with ancestral property. 

_ _ Tt i5 possible for two brothers, who 
inherit property from their maternal 
grandfather, to blend it with the property 
whioh they inherit from their own father 
and from their own paternal grandfather 
and thna make the property inherited from 
their maternal grandfather a portion of 
joint family property, and in that event 
the song would have an interest by birth 
in the property which their father inherited 
kg their maternal grandfather. {Bajpai 


MBT. MAINA vs, BHAGWATI PROSAD. 


193g A W.R., 69t=1936 A.L.J. 1230 
2ALR 1936 All, 557-164 1.C, 193, 


Joint family —Debts contracted by ma- 
nagrr—liahilsty of other members, 


The manager of a joint family business, 
has an yartied authority to borrow money, 
if such borrowing is neaessary for a legiti- 
mate and “proper purpose of the family 
business. Where such debts have been 
inonrred, the other co-parceners whether 
they ba adulta or minors, ave liable, but 
to the extent only of their interest in tha 
joint family property. They ara not liable 
personally unless, in the oase of adult on- 
pareeners, the contract sued upon, though 
purporting to have been entered into by 
the manager alone, ja in reality one to 
which they are acjual contracting parties, 
orone ta which they can be treated na 
being contracting parties by reason of their 
conduct o one whieh they have subse- 
quently ratified. (Coldstream & Abdul 
Raschid, JJ.) 


BAIK CHANDRA DAS vs, HARI RAM, 
17 Lah, 395238 PLR, 842, 
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Joint femily~- Burden of praving that 
property acquired separately has been 
amalgamated with joint properly. 


Where there is a joint family and a 
number of joint family property, there is 
always a presumption that property ac- 
quired by a member of Lha fumily is aequir- 
ed out of that number and is an accretion 
to the joint family property. If it is shown 
that the property was uequired as a sepa- 
rate property by a member of a joint family 
but he amalgamated ib with the joint family 
property, it is for the person so alleging to 
show that there was an unequivocal inten: 
tion on the part of the parson who acquired 
the property to amalgamate ib with the 
joint estate. The question is one which 
depends npon intention and that intention 


must be inferred from all the avidenca 
whioh is adduced. (King C- J. & Thomas, 
dd.) 


JANGU SINGH vs. JOT SINGH, 
1936 O,W,N, 582. 


Joint family— Decree against copar- 
ceney——decree-holder, in order to attach 
joint family property, must show that 
judgment debtor sued as the manager, 


When once it is shown that a co- 
prreaner acted as the representativa of a 
joint family when an emeumbrnnea is mada, 
it must he presumed that tha plaintiff 
suaing mch co-parcener sted him as the 
representative of the family property as 
bardened by the decree. Tha burden 
of proving that the enoumbrance was creat- 
ed by the co-pareener in his capacity as 
the representative of the joint family lies 
on the plaintiff, and unless he diacharges 
the burden, ha cannot proceed against the 
family property. (Wort J.) 

MU'RHI PANDA vs. SURAJ K. LAT, 

ALR, 1936 Pat, 319, 


Joint family — Mortgage of joint family 
property by. father - Mortgage if bindiag 
on the estate, 

Where the father in a Hindu joint 
family as ths managing member of the 
family exeottes a mortgage, the estate of 

# 
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the sons cannot be bound by tha mortgage 
unless it is shown that the mortgage was 
executed for the purposes of necesaity or 
for disoharge of an antecedent debt. 51 AH, 
186 followed ; 46 All. 93 explained ; 47 All. 
123 dissented Irom. (Pollock J.) 


Ram Kissan BHOLARAM SHOP, AKOLA 
93, SHHORAM KISAN Rao, 


AJR. 1936 Nag, 93=163 1.C. 99, 


Joint{Family ~ Presumption of jointness 
belani ts which it varies, 


The strength of presumption that a 
Hindu Joint Family sontinnes to be joint 
necessarily varies in each case. The pre 
sumption ia stronger in the oase of brothers 
that in the case of cousins, and the further 

goes from the founder of the family 

presumption becomes weaker and 

In tha case of second and third 

alan the presumption of jointness prac- 

tically disappears, 53 Bom 213 followed. 
{Addison & “Abdul Rashid, JJ,) 


KANHYA LALL ys. FIRM DEBI DAYAL 
Bani DAL, 
A.LR 1936 Lab, 514, 


Joint Family—Contractual patner- 
ship between uncle and nephew if governed 
by Hindu Law, 


Co-pareennry with alt its incidenta is a 
sraation of Hindi Law, and if a business is 
nota heritabla asset descended from the 
commen ancestor if cannot be regarded as 
the aneastral property of a Hindun joint 
Family.. A contractual partnership may be 
joint Hindu family property, but such part- 
nership will not ba governed by the provis 
sions of Hindu Law relating to ao-parcenars- 
property, Tt is possible for ati uncle and a 
nephew to possess joint family property by 
throwing all their property into a common 
fand, but it is nob possible for an nncle and 
nephew to start business jointly and to give to 
it the character of an ancestral joint Hindu 
family business by their own act. Such 
business would merely ba a contractnal 
partnership and cannot be governed by the 


32 


CIVIL DEOISIONS 


198 


Hindu Law—{C ont€,) 


provisions of the Contract Act, 
Ê Abdul Rashid J.) 


KANHAYA LLAL vs. DEBI DAYAL BRY 
LAL. 


(Addisston 


AIR. 1936 Leh. 514. 

Joint family—Deeree against father if 

can be executed against the son's share 
after partition. 


Under Hindu Law, property which falls 
to the share of a son on partition is liable 
for the debt incurred by the share before 
tha partition, Where a decree was obtained 
against a Hindu father the deoree-belder 
can after partition has been effected between 
the father and the son procsed against the 
son's share in execution of the deoree against 
the father obtained before partition, It is 
not necessary for such a creditor to files 
regular suit to enforce his right against the 
son, (Agha Haidar J.) 

PANNA LAL vs, RAMANAD, 

38 P.L.R, 71Z=A.LR, 1936 Luh, 942 


Joint family—Separate property thrown 
into common siock-evidence showing that in 
come from that separate property thrown in 
common stock, if suffictent to establish a 
point family, 

Where the only evidence to show that pro- 
perty acquired by the father in a joint Hindu 
family was thrown into the common stock and 
treated as joint family property, is t#at the 
income from the said property was used by 
the father to support bimeelf and hia son, 
held, that ihe eviednee ignmot sufficient to 
prove that the father intended to waive hia 
separate rights to his sell acquired property 
and the plen that the property became 
joint must fall. (Pollock J.) 

GOPAL TRIMBAK BHATE vs. KESSEOSA 
Visunoosu Lr». 


165 LC. 3502A,4,R. 1936 Nag. 185 


Joint family— managing member con- 
tracting debts for family business—share of 
minor, if liabie, 


When a Hindu Joint Family oarries on 
a business of a kind appropriate to the oaste 
of that family, the. member who manages 
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has an implied authority to contract debts 
for tha purpose of that business and a credi- 
tor supplying gonds to the business, of the 
class and character deals with by the pur- 
ohaser ia not bound to inquire into the ne 
cessity of the family, because the purchase 
of commoadity of bhat kind and in that sort 


of quantity is nesassary for ihe currying on. 


of 4 business of that character, and ths 
shara of a minor who is Rr coparoener in 
kuch a joint family is liabte for debts con- 
tracted by the managing coparcener for the 
purpose of the joint family business, 34 
Bom. 72 & 8 Lah 697 followed (Courtney 
Terrell CO. J.) 


GHASIRAM BISESWAR LAL FIRM s. 
OTLA GAURAI OTLA BASARAJ FIRM. 


164 1C,876=A,LR. 1936 Pat, 485 


Joint family —Debis contracted by 
Manager of a joint family—Exient to 
which other members of the joint family 
liable. 


In the case of dabis contracted by a Ma- 
nager of a joint Hindu family frm in pur- 
suanoa of his implied authority in the 
ordinary course of the family business 
there isa difference between the liability 
of the Manager and the liability of his co- 
pareeners. Tha Manager is liable personally, 
but as regards the other coparcener, they 
are liafle only to the exieat of their interest 
in the family property, unless they are ac- 
tual contracting parties or have ratified 
the contract of the Manager. (Coldstream 
and Abdul Raschid JJ.) 


Sulv CHARAN DAS vs, HARI RAM. 
17 Lah, 395=38 P.L.R, 342. 


Jaint family — Lonn incurred for comple- 
ting a house, tf one for tegal necessity. 

In is incumbent upon a prudent father 
or Manager of a joint family to take steps 
to complete an incomplete houra and thus 
make it into a real ascot, To allow u housa 
to remain unfinished und to crumble away 
woull be a mosb impfudent thing bo do, 
and in the cireumstanees, borrowing the 
money to complete the kousa is a perfectly 
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justifiable ack on tha part of the father. 
(Harries & Ganga Nath JJ.) 


RAM PROSAD vs. BISHAMBHAR NATH 


1936 A.W.R. 779=1936 A.L.J, 1051. 
=A.LR. 1936 All. 607=164, 1,C. 572 


Joint family—mortgage held not binding 
on joint family— principles governing joint 
family, tf will apply. 


When once a mortgage is held not to be 
binding on the Hindu joint family, the 
principles governing the joint family would 
not apply to the mortgage. The validity 
of the terms of the mortgage will have to 
be determined under the provisions of the 
Contract Act and not under the provisions 
of the Hindu Law relating to joint Hindu 
family. Accordingly, the rate of interest 
provided in the mortgage in such a ca, 
cannot be reduced on the ground that t 
mortgagee have failed to show b ere 
was necessity lor the mortgagors to borrow 
at the contractual rate. (Harries € Ganga 
Nath J.) 


BANARSI 
SAHARANPUR, 


1936 A.W R, 8387-1933 A.L.J., 1262 


=A.LR. 1936 All. 712=165 1,6, 498 


Dass vs. COLLECTOR OF 


Joint family — Power of manager to 
borrow money for an old family business 
which is the main stay of the family. 

The manager of joint Hindu family is 
justified in borrowing a reasonable sum for 
the purpose of a business, which, whether 
ancestral or not, is an old business and is 
the mainstay of the family and is the only 
income. producing business or property 
belonging to them or in order to starts 
fresh business to replace an older one which 
he had previously conducted and disposed 
of aba profit. (Harries € Ganga Nath JJ.) 

RAM PROSAD vs, BISHAMBHAR NATH 
é Ors. 

1936 A. W.R. 779=1936 A. L.J, 


1051=A,1R, 1936 All, 697=164 IC. 
572, 


Joint family—separation of one member 
with property wm lieu of his share—deed of 
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separation defining the share of other mem- 
bers also but stipulating for continuance of 
joint status and diviston according to ths 
defined shares at a future date on the happe- 
ning ofa certain event—such covenant, tf 
sepavates other members inier se immediate: 
by. 

` When one member separates from the 
joint family with a property in lieu of his 
share and the deed of separation defines 
the respective shares of the other members 
as well, and adds a condition that division 
of the other members infer sein aocor- 
dance with the shares as defined is to take 
place ona futura date on the bappering 
of a certain evant, such a covenant, besides, 
being valid, does not effect an immediate 
aeveranceé of status, but postpones it to a 
fature date. (Sir Shadi Lal.) 


. PURNANTHAOHI vs. T. S, GoOPALA- 
WAMI ODAYAR & ORs. 

“$1 C W-N, 14=164 L-C. 26=A,1LR. 

1936 P,C. 2681-1936 A.L-.J. 1094= 

19236 A.W, R. 1089=38 Bom. L.R. 

1247 =64. C.L.T, 147=17 Pat L.T. 910 

=1936 O,W.N. 709=70 ML. 554, 


Joint family—father in joint family 
purchasing property with own money in 
mame of his son—nature of right acquired 
by the father. 


Where tha father ina Hindun Joint Fa- 
mily purchases property with his own 
money, but in the name of hia son, the 
presumption is that haintended to make 
‘the purobase for his own benefit and not 
for “the benefit of his son. Therefore, the 
pr perty so purchased, isto be desmed to 

his self acquired separate property, 
(Pollock J.) 


Gopal, TRIMBAK BHATE vs. KESHEUSA 
LID. 


165 LC. 356=A,LR. 1936 Nag. 185 | 


_ Joint family— Position of manager— 
Oertificated guardian, if necessary. 

The Manager of a joint Hindu family 
ja regarded ag guardian of the interest in 
the coparcenary property of all the minor 
members of the family, and therefore a oer- 
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tificated guardian can be appointed for such 
minors, (Srivastava & Nanavutly JJ.) 


. RAJARAM os. RAMESWAR BAKSH 
SINGH, 


1936 O., W.N. 3545161 I, C. 605= 
AAR. 1936 Cal. 270 


Joint family —Joint family business — 
liability of member taking active part and 
member not taking active part. 


Subject to the provissions of the Part- 
nership Act, "a partner is the agent of the 
firm for the purpose of tha business of tbe 
frm”, That however is nob the normal 
position of the members of a Hindu joint 
family who own and carry on a family 
business. So long asa member of the ia- 
mily which owns the business is a minor 
or takes no active part in the management 
or working of it, his liablity is limitedto the 
extent of his iuterest in the family property; 
but if he takes an active parbin carrying 
on the business after he has attained his 
majority, ha makes himself personally liable 
for the obligations of the business contracted 
after he come of age. (Page C. J. € Mya 
Bu J.) 


CHIDAMBAMAM 
Morava CHETTY AR. 


14 Rang 122= AJR, 1936 Rang, 180 
#162 LC. 184 


CHETTIAR vs. 


Jaint family—Debt:—Renawal of older 
bond by manager— Admissibility against 
minor members, 


In a joint Hindu family, s0 far as recitals 
as to the existence of legal necessity aon- 
tained in a mortgage dead executed by adult 
members who borrowed the money are con- 
cerned the other members should not ba 
held to bound by them when ‘hey are sbon- 
testing the validity of the mortgage deed 
itself, ln such a oase, tha interest of the 
mortgagors and the contesting members 
cannot be regarded as identical. But where 
a managing member is not himself raising 
any loan but is renewing an older bond, 
particularly, if that was executed by au 
ancestor, his acknowledgment is pbviously 
made on behalf of the entire family as their 
interest is identical. An acknowledgment 
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“ of such a kind in the form of a renawal of 


a mortguge daed so as to postpone the insti- 
tution ola suit is admissible in evidence 
against minor members of the family. parti- 
oularly if they are born subsequently. 
(Sulaiman C. J. € Bennet, A) 


GANESBI LAL vs. BHAGWAN SINGH. 
1936 A.W,R. 547. 


Joint family—Debts incurred by 
Manager— Liability of adult oo-parceners. 

Under ordinary circumstances the rule 
of Hindu Law is that adult co-parceners ure 
liable only to the extent of their interest 
in the joint family property for the debts 
incurred by the manager of the joint Hindu 
family busiuess. But where such adult co- 
parceners operate upon the account and 
participate in the business of tha firm they 
make themselves liable as 
parties. (Jaslal & Sale, J.) 


PUNJAB NATIONAL BANK DID, vs. 


JAGADISH SAHAI. 
163, 1,C. 114=38 P.L.R. 733=A.1R, 
1936 Lab. 390. 


Maintenance—Liablity of a Hindu to 
maintain his aged parents—step brother, af 
entitled to maintenance, 

Under Hindu law a person is under a 
legal obligation to maintain his wife, his, 
minor sons, his unmarried daughter and 
his ag@d parents and this irrespective of 
whether: hg possesses any property or not. 
There is no obligation however to maintain 


one’s minor step-brother. (Addison & 
Abdul Rashid, Jd.) 

NARINJAN SINGH vs. GURMURH 
SINGH. 


38 PLR, 764, 


Maintenance-—dduli son, tf entitled to 
maintenance from father, 


Under the Bengal Sebool of Hindu Law | 


and also under other Schools, an adult son 
is not entitled to maintenance from his 
father or father’s estate, (D. N. Miller & 
Patterson JJ.) 
BHUPATI NATH OgAKRAVARTY vs. 
BasAvta KUMARI Devi & ORs, 
63 Cal, 1098=40 C,W.N, 13202 A,LR, 
1936 Cal, 556. l 
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Maintenance — Wife when becomes entit- 
lad to separate maintenance and residence. 


Under the Hindu Law, the right of a 
wile to maintenance is a matter of personal 
obligation on the busband and is not depen- 
dant on or qualified by a reference to the 
possession of any property by the husband. 
The first duty of a Hindu wife however, is 
to submit to her busband'’s authority and 
stay under his roof and not to quit bis 
house without any adequate excuse 
justifying cause, If however, the husband 
by reason of his misconduct, or cruelty 
or by his refusal to maintain ber, or for 
any other justifiable ‘reason, makes it 
necossary for her to liye separately from 
him, ba must ba deemed to have deserted 
her, and she will be entitled to separate 
maintenance and residencs, (B.J. Wadia, 


Bal APPIBAI vs. KHIMJ!I COOVERJI. 


60, Bom, 455=38 Bom IR. T= 
ALR- 1936. Bom. 138=162 1C. 188- 


Maintenance— Wife living away for 
justifiable reasons if entttled to separate 
maintenance. 


Cruelty and abandonment of the wife by 
the husband are not the only grounds on 
which separate maintenance oan ba. allowed 
toa wife. They are no doubt recognised as 
legitimate grounds but it is also recognised 
that whenever the wife lives away from the 
husband for justifiable reasona and she does 
not do so for any improper purpose, she is 
entitled to separate maintenance. 55 M, 
L J. 242, 34 Mad. 398 @ 1 Bom, 164 


distinguished. (Varadachariar & Mockett 
JJ.) ; 
VENKATAPATHI NAYANI VARU vs. 


PUTTAMMA NAGITH, 


71 M,L. 499=1936 M.W. .N, 793= 
43 M.L.W, 5905 = ALR. 1936 Mad, 609 
=185 LC, 314 


Maintenance—Sustfor mainienance~- 
coffer by husbaud to take back, if can 
defeat sutt, 

During the pendency of a suit for main- 
tenanos by a wife, an offer by the husband 
to take the wife bick cannot defeat the 
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suit, aud the right to maintenance cannot 
be nogatived muroly on that ground. An 
offer of this kind mast be carefully scruti- 
nised with a view to determining whether 
ib is a bovafide one and the determination 
of thia question largely depends on the facts 


and circumstances of the case. (Varada- 
chartar & Mockett JJ.) 
VENKATAPATHI NAYANI VARU vs. 


PUTTAMMA NAGITH. ; 
71 M,L.) 499=1936 M'W.N. 793= 


44 M.L.W, 8900165 IC. 314= ALR 


1936 Mad, 609. 


Mainienanca — Rule for determining 
amount of maintenance. h 


_ No exact tula can be laid down as to 
‘the amount claimed for maintenance. 
Every case has to be judged on its own 
feats. In determining tba amount however, 
the Cpurt asually takes into consideration 
the reasonable wants of the woman, her 
position in life, her husband's means and 
income, as well aa the mode of the former 
life of herself and her husband. She can 
claim maintenance even when she has 
property of her own, though that faot is 
also ta be taken into account in determining 
the quantum, (B.J. Wadia J.) 


Bal APPIBAI vs. KHIMJI COOVERJI. 


60 Bom. 455=38 Bom. L.R. 77=A.LR. 


1936 Bom- 138= 182 IC. 188. 


Marriage— ssential ceremontes— pre 
sumption as to due performance and lega- 
hy; 

‘There ave. two ceremonies essential to 
the validity of a Hindu marriage, viz. the 
invooation before the consecrated fire, and 
the saptapadi or the taking of seven steps 
by the bridegroom and bride jointly before 
the consecrated fira, Thè marriage becomes 
perfect and irrevocable only when the 
seventh step is completed for it then creates 
a religious tie which once tied, cannot be 
untied. When once celebrated the marri- 
age cannot be dissolved, even if it has been 
irregularly performed. When it is proved 
tbat a marriage was performed in fact, there 
is ẹ presumption of thers being a marriage 
inlaw. Thera is also the presumption 


Hindu Law—(Coxid.) 


that if some of the ceremonies usually ob» 
served on stich occasions have been per- 
tormmed they have been duly perfexmed. 
(B.J. Wadia, J.) 


BAL APPIBAI vs. KBIMJI COOVERJI, 


60 Bom, 455=38 Bom. LR. 77=A LR, 
1936 Bom. 138= 162 I.C- 188, 


Marriage— Benares School--marriagea 
“between sub-caste of same virna if inoalid— 
twice born clases if in a different position- 

The Hindu law of tha texts does not | 
prohibit marriage between persone belong- 
ing to different sub divisions of the same 
varna, even of a twice born class; and 
where no definite custom to the contrary 
is proved, the general practice of Hindus of 
marrying within the sub-oasta and the 
general disinclination to marry outside 
cannot itself be relied upon as a gustom 
which has acquired the force of law tor- 
bidding suck marriages. Accordingly, 
marriages between a Kasandhan and an 
agrahari, both sub-castes of the vaishya 
caste is lawful in the absence of a custom 
to the contrary, (Sir Shadi Lal), 


Gop! KRISHNA KASAUDHAN vs. MST, 
JAGGO. < 
63, LA. 295= 40 C,W.N. 1037=58 All 
397 = 1621, C, 993=38 P, L. R. 820 
1936 ALJ 819=17 Pat, L.T. 477 2.38 
Bom, L.R. 64=19 N, L. J, 188 21938 
M.W N, 652= 1936 A,W R. 6902 AIR, 
1936 P.C, 198271 ML 3, 3% 
” 


Marriage? Benares Schoot—Agraharis 
of U. P.- deseraiton of wife by husband 
if entitles former to remarry) 


Among the Agraharis of the United 
Proviness abandoment or desertion of the 
wife by her husband disalves the marriage 
fia and sets her free to contract another 
marriage. (Sir Shadi Lal.) 


Gopi KRISHNA KASAUDHAN vs, Mat, 
JAGGQO. 


63 LA, 295240 C.W.N, 1007-58 All, 
997=1621C. 993=38 P.L, R., 829= 
1936 ALJ. 819=17 Pat. L.T, 477 
=64 C,L.J. !111-219 NLL. J, 189 
21936 M.W.N. 652=1936 A. W.R, 
690=A.1LR. 1936. P.C. 199271 ML, 
31, 
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Marriage—Girl on the death of her 
first husband re-marrying a person belong» 
tng io same gotra as her father—second 
marriage, if valid. 

In Hindu Law, the marriage of a girl 
within her father’s "Gotra" is invalid. But 
upon marriage the wife passes into ber 
busband’s “gotra” and there is no definite 
authority for the proposition that upon the 
death of her husband, the widow passes 
again into her father’s “gotra”, Accordingly, 
whera a girl upon the death of her husband 
remurries, her second marriage is not in- 
valid simply because her second husband 
belongs to the same “gotra” as that of her 
father. (Thom & Rachhpal Singh, JJ) 


RADHA NATH MUKHERJI vs. SHAKTE 
PADO MUXAERJI, 


1936 A. W. R. 784=1936 A. L, J, 970 
164 1.C, 595=A.I R, 1936 Al, 624. 


Pactition—Partition of joint family 
by agreement—what such agreement must 
indicate, 

There is no doubt that a joint undivided 
Hindu Family can cease to be such and 
members of it can become separate merely 
by an agreement to that effect. But any 
stob agreement must clearly indicate on 
the faae of it an intention to separate and 
ta hold the property upto that time in de- 
fined shares as separate owners, If on the 
face of åt, tho agreement ig clear and un» 
ambiguous and it manifests the intention 
of tha partos to separata, then nothing 
more is necessary to bring about an altera- 
tion of tha status of tha persons who are 
the parties to that agreement. (Costello & 
Panckridge, JJ.) 

SHAMLAL SINGH vs, HIRU SINGH. 

ALR, 1936 Cal, 472- 


Partition—Partition of status in 
respect of jointness in mess and of property, 
af possible, 

A member of a joint family may effect a 
separation in statue by giving a clear and 
unmistakable intimation by his acts or de- 
clarations, of a fixed intention to besome 
separate even though he goes on living 
jointly with the other members of the fami- 
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ly, and thera is no division of property, 
(Sir Jonh Wallis.) 


RAMASRAY PROSAD CHOUDHURY vs, 
BABUYEH RADHIKA DEVI. 
40 C,W.N, 385, 


Partition -— Powers of father and mother 
to represent sons at partition with his bro- 
ther, 


There can be no doubt that a father is 
entitled to and competent to represent his 
sous in a partition with his brothers, and a 
partition effected by him will be binding 
on the sons unless ik isshown that it was 
fraudulent or unfair or prajudicial to their 
interest. The fact that some of the mem- 
bers are minors would not prevent the 
father in virtue of bis position as the bend 
of his branch to represent them, Th 
mother however hag no right of represen- 
tation in respect of the family prBperty. 
Her position is only that of a natural 
guardian and her power can only bead- 
judged in that capacity. As r guardian she 
has no power to consent on behalf of the 
minor ta any act which would deprive him 
of any portion of his property. 35 All. 
337 and 8 M. L, W. 400 relied on. 


SORBA RAO vs, BUBBA Raa. 


44M.L.W, 615271 MLJ. 41921936 
M.WN, 10482 A.J.R. 1938 Mad- 689 
216410 997 


Partition— Father's power to partition 
joint estate, without consent of sons, tf bin- 
ding on sons. 


The father of a joint family has power 
to divide the family at any time during 
his life without tha consent of his sone, and 
if he makesa division, it has the effect of 
separating not only the father from the sone’ 
but also the sons intress, (Sir Shadi 
Lal) 

VANKATAPANHI RAJU ts. VENKATANARA- 
SINHA RAJU. 
63 Í A. 397238 Bom, L. R. 1238=41 
C.W.N 7284 C.L.J, 131=44 Maw, 
408-71 M.L.J.558=A.5.R, 1936 P.C. 
2642193868 O.W.N. 673=164 I.C, 18 
= 10936 AWR. 95521936 A.L.J, 1039 
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Partition —Co-parcener collecting mo- 
ney belonging to joint family, but not 
énvesting the same, if can be made liable 
for interest, 


A member of a joint Hindu Family, cen- 
not, in a suit for partition claim interest on 
sume collected by any other co-parcener, 80 
long such fund has not been in any way 
invested by such co-parcener. (Stone £ 
Varadachariar JJ.) 


YASOBANDRA NAINAR vs. T. S. BAM- 
ANTHABADRAN & ORS, 


59 Mad. 154=42 M,L.W, 674. 


Partition —Snii by minor co-parcener 
for partition-- date from which separation 
takes place. 


Tbe institution of a snit by a minor 
member tbrough his next friend for parti- 
tion of joint family property bas not the 
same effect as the institution of a similar 
suit by un adult member of tho family, that 
is to say, the mere institution of a suit does 
not effect a separation of the family, but 
the separation only takes place when the 
suit is decreed, In such a case the defen- 
art is liable to render accounts to the 
plaintiff only from the date of the passing 
of tha preliminary decree 42 All, followed, 
41 Mad, 442 relied on, (4dddison € Abdul 
Rashid JI) t 


HARI SINGH 03. PRITAM SINGH, 
AIR, 1936 Lah. 504. 


Partition — Allotment of extras hare as, 
Tyestabagam — Allotment bonafide and acted 
upon— tf illegal. 


Tt is true that the. allotment of any 
property as Jyeshtabagam has been absolnte 
and the Court would not enforce it. But 
if the members of joint family agree in 
effeoting a partition to give some extra 
property to their eldest members, or even 
to one of them bonafides, such an ngreement 
cannet be considered to be illegal on the 


"ground that a certain property was allotted 


as for Jyestabagam or was given in excess 


510: 


Hindu Law—(Contd,/ 
of hia legitimate share. 
Rao J 


SUBBA RAO vs. SUBBA RAO, 


71 ML). 419=1936 MWN 1048= 
AER. 1936 Mad, 689= 164 LC, 997. 


{Fenkataramana 


Partition -- Son's power to enforce parti- 
tion. 


In the Punjab, a son is not entitled to 
enforce partition during the life-time of hig 
father. even of joint family property. {Jai 
lal J) 


PUNJAB NATIONAL Bang LTD., vs, 
JAGADISH SAHAI. 


38 PLR. 7332 A.LR, 1936 Lah 390 
1631C, 184 


Partition -Dayabhaga School— Bro- 
iher's partitioning property, if must,'-be 
deemed to be separate im respect of 
properties. 

Under the Dayabhega School of Hindu 
Law, ones there is a partition between bro- 
thers, it must be taken that all the parties 
are separated, The mere fact that the bro. 
thers execute certain docamexts in respect 
of certain property jointly does not show 
that they have not separated. (Mohammad 
Noor € Varma JJ.) 


NETAI Lat Darra 
BHUSAN SEN, 


AiR, 1936 Pat, 142=181 1.C, 695 


vs, foBn DA 


Partition—Mitakskara— wife or mo- 
ther or grandmother, tf becomes owner 
of her share until actual division of her 
prope ty 


Although under the Mitakshara Law, 
division by metes and bounds is not neces-, 
sary to constitute partition in the sense of 
division of rights and alteration of the 
status of the members from joint to divided, 
a wile or the mother or grndmother does 
not become and cannot be recognised as the 
owner of the share to which she would be 
entitled on partition merely on such division 
being made, and before the Property is 
actually divided by motes and bounds, 33 
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All. 118 & 42 Bom, 335 armad, 11 M.I, 
A. 99 and 30 I. A. 139 distinguished. 
(Str Lancelot Sanderson.) 


PR‘ TAPMULL AGARWALLA vs, DHANPATI 
BIBI 
40 C,W.N. 193= 1935 A,W,R, 1517 


Religious Endowment— Properties held 
by Mohunt, if presumed to be debuttor. 


There is no presumption in law that if a 
Mobunt holds any property it is prima 
facie debuttor property, The pluintiff has 
the burden on himof establishing that the 
properties in respect of which he is asking 
for possession are properties to the posses- 
sion of which he is entitled in the right in 
whioh he is sued (Mukherjee & 8, K. Ghosh, 
JJ.) 

Govinpa RAMANUJ DAs MonUNT vs. 
MOHUNTET Ram CHARAN RAMANUJ Das, 


63 Cal, 326=62 C L.J, 153= 184 I.C. 33 


Religious Endowment— Principal and 
Subordinate Asthals—superior right of 
Mohunt of principal Asthal, 

Tho suprema head of a Muth is a single 
person. Thare may in some cases be a 
chief-or presiding Mohunt and also other 
Mohunte of lesser grades. Subordinate 
Asthals may have and do often have each a 
Mohunt of its own at their head. An ori. 
ginal fowndation with AR gaddinashim 
Mohunt exercising jurisdiction over a gube 
ordinate Asthal or Mutt is not unoften 
found with relations existing between them 
in respect of proprietory rights to their 
respective possession depending upon their 
respective constitutions, 10 Mad, 875 & 27 
435 followed. (Mukherji & S. K. Ghosh 


JI.) 


GOBINDA RAMANUGI Das Mouunt vs. 
Mouunt RAM CHARAN RAMANUJ Das, 
63 Cal. 326- 62 C L.J. 183=164 LC- 
3%. 


Religious Endowment—Power of 
Mohuni to divide Asthals as between his 
successors. ji 

In the* case of a Mohunt who hasa 
pumber of seperate asthuls which by usage 
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have all baen held by one man, the Mohunt 
has ordinarily no power to provide for 
their division between his successors, or lo 
saddla the property of one or more of the 
component Asthal with 42 reservation in 
favour of the others. The essenca of the 
law governing such Mutts lies in the 
following of custom or usage. Prima facio, 
such a separation would be jmproper anless 
there were special circumstances justifying 


it. {Mukherji & S. K. Ghosh JJ.) 
GontnpaA RAMANUJ Das MOUNT es, 
MOHUNT RAM CHARAN RAMANUJ Dar, 
63 Cal. 326562 C-L.J.1153-184 LC. 


Religious Endowment— Power of a 
mohuné to transfer right of management. 


A mohunt of a muth, unless there is a 
custom ta the contrary, cannot ordinarily 
transfer the right of management vestgd in 
him even though such transfer is coupled 
with an obligation to manage in conformity 
with the trust annexed thereto. BO, L, J. 
499 followed. (Mukherji € S. K. Ghosh, 
JI) 

GOBINDA RAMANUJ Das Monunt os. 

#MOHUNT RAM Caaran RAMANUJ Das, 
oe 326=62 C-L-J- 153=164 I.C- 


Religious Endowment—Right to 
nominate chela, tf lost by his conviction in 
a criminal case. 

The right of a Mohunt ofa Muth to 
nominate his chela being a right apporte- 
nant to the office, such right subsists so 
long as the offica coutinues. The convic- 
tion of a Mohunt ina criminal case there- 
fore does not incapacitate him from making 
an appointment of his suocessor to tha 
offices of Mohunt, (Mukherji & S. EK, Ghosh 
JJ.) 

GORBINDA RAMANUJ DAs -MORUNT vs. 
Mouunt Ram UHARAN RAMANUJ Das. 

63 Cal. 324=62 Ci J, 153=164 IC, 
33. 


Religious Endowment — Succession to 
properties endowed to mult or Axthal, how 
regulated. 
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Properties endowed to a Mutt or Asthal 
is held by tne Mohunt as its owner, and 
tha succession to bhim in such property 
follows with the succession to the office ; 
the nature of the ownership is an ownership 
in trast for the Mntt or institution itself, 
Although large administrative powers are 
vested in the reigning Mohunt, the trust 
does exist and it must be respeated. 43 Cal. 
707 followed’ (Mukherje € S. E Ghosh JJ.) 


GOVINDA RAMANUJ Das MOHUNT vs. 
MOHUNT Ram CHARAN RAMANUJ Das, 


63 Cal. 320 =62 C.L.J, 153=164 I.C. 
3 | 


Religious Endowment— Properties of 
one Mutt, if can be transferred to another 
Mutt. . 


Transference of properties held in trust 
for the Matt or institution ina way whieh 
“deprives some beneficinry intended by the 

trust And which benefits some other 
beneficiary which the trust never 
contemplated is outside the powers of a 
mohunt. A mobunt cannot transfer 
properties dedicated to the worship of 
déities in one Asthal to another Astbal in 
deprivation of the former and to ba: applied 
tothe worship of tha deities in the latter, 
with a reservation that the latter Asthnl 
should pay a fixed sum of money to the 
former, (Mukherji £ S. K, Ghosh JJ.) 

Govinpa RAMANUJ Das MORUNT vs. 

MOHUNE Ram CHARAN RAMANUJ DAS. 
oe 326=62 C.LJ. 153=164 IC, 


Religious Endowment-~Hight of suti, 
tf vests in deity. 

The right of snit vests not in the deity, 
bat in the shebait;and it makes no 
difference whether the idol sues as represen- 
ted by the shebait or the ahebait sues as ahe- 
bait of the idol; the substance of the claim is 
the thing to be regarded. 5 41. A. - 238 
followed. (Mukherye £ S. K. Ghosh JJ.) 

GOBINDA RAMANUJ Das MOHUNT vs. 
MOHUN? Ram Coaran RAMANUJ Das, 
35 Cal. 326262 C.L,J, 153=164 IC, 
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Religious Endowment - Power given 
to sisters to appoint shebait of a muth, if 
can be exercised by one of them indepen- 
antly of the other. 


Where two daughers of the founder of 
a muth were given power to appoint ‘shebaits’ 
to the math and the power was to be 
exercised jointly by the two sisters, neither 
sister has tha power independently of the 
other to appoint’shebaits’ to manage the 
property after her death. (Thom € Rachhpai 
Singh JJ. 


RADHA NATH MUKHERJI vs. SHAKTI- 
PADO MUKHERJ}, 


1936 A.W R. 7541036 ALJ. 870. 
1841C, 595= ALR, 1936 All, 624. 


Religious Endowment— Daughters of 
founder ‘of wakf given power to apport 
shebait failure to execute their power-right to 
appoint shebatt in whom vests. 


Where a deed provided that the ‘two 
daughters of the founder of the trust wonld 
have power to appoint shebaita to the math 
and no provision was made in the dead in 
regard to the appointment of a ‘sheba- 
it’ upon failure of the two sisters validly to 
execute their power to appoint shabaita as 
their successors, held, that the right to 
appoint ‘shehaity’ to the meth devolved 
upon the legal representatives of the foun- 
der of the wakf, (Thom € Rachhpal Singh 
JI) ° 


RADHA Nate MUKHERJI @s. SHAKTI- 


'PADO MUKHERJI, 


1936 ‘A.W.R, 794-1936 ALJ, 970, 
164 IC 595 A,LR, 1936 All, 624, 


Religious Endowment— Debuiter 
with line of shebaits lawful up to a certain 
point and legality thereafter questioned by 
heir of founder - question, tf may be raised 
when lawfully appomted shebatts living. 

Where in oreating a debutter, the fonn- 
der lays down a lina of shebaita which up 
to a certain pointis in accordance with 
Hindia law bab with regard to the next she- 
baits it is alleged by an hair of the founder 
that their appointment ia illegal, such ques- 
tion cannot be ré@ised by the heir aba tima 
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when the lawiully appointed shebaita are 
living bet should be left over for determi- 
nation after their death. if the question ia 
then raised. (D. N. Mitter & Patterson JJ.) 


Baupatt NATA CHAKRAVARTI vs, 
BASANTA KUMARI DEYI 4 ORS. 


83 Cat, 1098 = 43 C.W.N, 1320 =A.1R, 
1936 Lal, 556, 


Religious Endowment— Failure of 
She batt—appointment reverts to founder's 
family—fundamental changain devolution 
of Shebattship—founder's power. 


On failure of Shebait, the ordinary law 
is that the queation of appointment wli re- 
vert to the family of the founder. A funda- 
mental change in the devolution of the office 
of the Shebat which is inconsistent with 
the terms of the origina) foundation, cannot 
be made even hy the founder unless he has 
reserved the right to himself. 3t C. W.N. 
177 relied on. (S. K. Ghosh € Edgety JJ.) 


GURU PADA HALDAR p: MONMOTIAN 
MUKBERJI 


162 IC, G8S=A.ER, 1936 Cai. 215. 


Religious Endowment— Lady appointed 
Sarbarakaria and managing trust property 
validity of her appointment, if can be raised 
taa sust by her to recover Trust property, 

Where a lady who had been appointed 
Sarbarakaria of a trust property and who 
had been @msanaging the properties since 
her appointment, brought a suit on behalf 
of the idol for recovery of the trast p opor- 
ty, and it was contended that sha. had not 
bean properly appointed atch A and 
and was not entitled to bring the duit, held, 
that, as the defacto manager of the trust 
properties, had a right to bring a anit for 
recovery of the trust property and it was 
not necessary in euch suit to aso whether 


_ her appointment as Sarbarakaria was valid 


ov not. {Zia-ul Hosssan J.) 
Ranga KRisana ASTHAPIT THAKUR- 
DWARA ws, Mat, MAHARAJ KUNWAR, 
164 1,C, 919= 1936 O.W.N. 728 


Religious Endowment — Well restricting 
succession to eldest mate lineal descendants 
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of two persons—tline of succession not permis- 
sible under Hindu Law-—Succession if 
must be governed by ordinary Hindu Law 
of succession. 


Where a person by his will created a 
religious endowment and appointed two of 
his sone to be shebsits and provided that 
in the case of death, retirement or refusal 
to act, the office was to devolve on their 
eldest male descendant, and that the office 
should allalong be held by the eidest for the 
time being in the male line of the said two 
sons, held, that tha will in sọ far as it re- 
lated to the holding of the office of shebait 
after the death of the sons constituted an in- 
valid attempt to lay down a fine of sucoas- 
sion which was not permissible under the 
Hindu law. Therefore, in the death of the 
two sons the succession to the office of 
shebait was to be regulated by the ordinar 
Hindu Law of sucosssion, (Lord Thanh 
erton J.) ` 


GANESA CH, DAUR vs. LAL BRHARI 
DAUR, 
63 LA. 448241. C.W.N. 1= 1936 
O.W N, 822=38 Bim. LR, 125017 
Pat. LT. 801=17 M.LJ. 740=ALR. 
1936 PC. 318=1641.C. 347. 


Religious Endowment— Religions 
ofice held by family — family arrangement 
with regard to that ofice, if may be given 
effect to. 


In 1870, the member of a Hindu family 
who according toa scheme were entitled by 
rotation to trastesshbip in a temple and to 
certain mirasi offices therein carrying emolu- 
ments, entered intoa family arrangement 
by which they divided not merely their 
private property, bat also the offices, ete, 


- ralnting to the temple. Tha narrangement 


was affirmed in n subsequent arrangement 
between tha parties in 1934. Subsequently 
one of the branches of the family having 
bscome extinct by tha death of the sole 
representative of that brauch, the question 
arose as to how the sticesaasion to the officea 
ete, held hy that branch was to he reguln- 
ted. Held, that the religious offices hel! 
by that branch of the family which had 
become extinct with the emoluments at- 
tached thereto want by succession. according 
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to the law of inheritanes applicable to 
private property, (Venkatamana Row J) 


ALASINGA BHATTAR vs, VENKATASU- 
DARSANA BHATTAR & ORS" 
70 M.L.J. [424-1936 M.W.N, 585= 
43 MLLW. 614=1641,C, 822A,1,.R. 
1936 Mad. 294. ; 


Religious Endowmert— Suit in name of 
idal by defacto manager of temple, sf main- 
tainable. 

A suit oan be brought in the name of an 
idol by a person who is tne defacto mana- 
ger of a temple, though be is not aleo the 
dejure manager, (Sulaiman O. J. € 
Bennet J.) 


GOPAL DUTT p:, BABURAM. 


1936 A.W.R. 412=1936 A.LJ. 515 
2187 1C. 349=ALR, 1936 All. 653, 


Religious Endowment — Monrashi Mu- 
karari patta granted by shebaits for a large 
number of years— Suit, for enhancement of 
rent—defendants, if bound to plead or 
adduce evidence of legal necessity. 


Certain monrasi mukarari tenancies were 
created bya Shabait of certain deity by 
pattas granted in 1847. 
shebsits accopted the position that the ten- 
ancies were mourasi mokarari tenancies and 
the record of rights finally pnblished in 
1922 recorded the tenancies as tenancies 
held at fixed rent. In 1933, the shebait then 
holding offica sned for enhancement of rent 
of the aforesaid tenanies on the ground of a 
rise in tha price of staple food crops. 
Held, that having regard to the nature 
of the entries in the record-of rights, it was 
incumbent on the plaintiff to make a defi- 
nite case in his plaint with regard to 
the Pattas. He ought to have challenged 
them, and as thay were not oballengad, 
thera was no obligation on the defendante 
to plead or adduce evidence of legal neces- 
sity, That even if it waa open to the 
nisintiff to challenge the validity of the 
Pattaa at the hearing on the ground that 
they wera given without legal necessity and 
and therefore not hinding on the Deity or 
the shebaita, legal necessity could ba infer- 
red from the fact that the pattas had not 
beso cha!lenged for a large number of years 


OTVIT: DECISIONS 
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by a number of succeeding shabaits, Tha 
defendant could also adduee direct or Im- 
direct evidence of legal necessity, at the 
hearing and the fact that there was no recital 
of legal necassity in the pattas, did not pre: 
vent them from so doing, (R. O. Mitter, J. 


Ram KIsHoRE DAR MAHANTA vs 
KEDAR PANDE. 
63 P.L.J. 22. 


Religious Endowment—Suit to recover 
possession of idola property, if extends to 
stranger —suit by sons whose fathers have 
compromised the matter, if maintenable. 


No dont it is possible for a defacto She. 
hait or even a stranger to bring s suii to re- 
cover porsession of tha idols property. 
But where a compromise has been effected 
between twa persons regarding the posre 
ssion of an idel’s property, it is not open to” 
them to get rid of the compromise by resort 
to a subterfuge hy setting up their sons to 
fight the suit. In such a case, the sona can 
have no locus standi. (S. K. Ghose & 
Edgely JI) 

GURU PADA HALDAR vs, MONMOHAN 
MUKHERJI. 


162 LC. 6852 A,I.R. 1936 Cal. 215. 


Religious Endowment —Permanent 
lease by manager or Dharmakarta of temple 
—Posttion and powers Of successit mana- 
gers~Recetpt of rent by new gmanager— 
Effect and ecplanation of— Possession of 
lessee, tf adverse to such new manager. 


A permanent lease of temple property 
by the manager or Dharmakarta of 4 temple 
just lika a similar lease by the head of a 
Math is not void ab initio causing limitation 
to run from the date of the lease. It is 
valid during the tenure of the grantor's 
office whether such office is terminated 
by death or somo oarlier event. 
Further fhe right of each successive 
manager to authorise, craate or continue A 
new tenancy for the period of his manager- 
ship must be taken in the case of a publia 
temple or a fatnily idol to be the same as in the 
case of a Math. Accqrdingly when a new mang- 
ge: accepta rent from a person who Bad obtal- 
ned a permanent leaa from his predecessor, 
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such receipt of rent jie referrabie to a new 
tenancy and tha possession of the lessea 
cannot be adverse until such manager's 
office terminates, (Sir George Rankin.) 


DAlya-SIKHAMANI PONNAM BALA 
DESIRAR ps. PERYANAN CHETTY, 

63 I.A, 261=59 Mad. 809=40 C,W.N. 
991=63 C.L j, 491=38 Bom. L.R, 702 
71 M.L JE 105= 1936 M.W.N, 733=44 
M.L.W, 1,.=17 PL.T. 4802193868 AL, 
977=1936 A.W.R. 975=38 PLR. 
7943-1836 O.W N’ 5852A.LR, 1936 
P.C 183= 162 I.C, 485, 


Reversioner - Right of reversioner du- 
ring life time of female owner. 


During the aubsistenee of the life estate 
of s Hindu female, a reversioner has no 
right or intereat in tha property, which ha 
can aasigu or relinquish, His right becomes 
concrete only on her demise, and untél 
then it isa mere spes successiones. It iol- 
lowr, that if he ia a minor, his guardian 
cannot bargain with it on his behalf or bind 
him by any contractual engagement in 
respect there ta. (Sir George Rankin.) 


Mast. BINDA Kure vs, LALITA PROSAD 
CHOWDHURY. 


4i C.W.N. 161=38 Bon., L.R. 1256= 
17 PLT. 636=1936 0,WN. 813= 
ALR, 1936 P.C. 304= 164 LC, 340, 


Reversioner—Initerest of reversioner 
during the yfetime of the widow. 


Reversionary heirs have no vested 
interest in the estate held hy a widow, 
becsnsa the husband's tife. is assumed to 
goutinue in the person of the widow. The 
succesgion therefore opens at the date of 
the death of the widow and on the death 
of tha widow the estate goea to the next 
heir of the husband and not of the widow. 
(Jatlal £ Sale, JJ, 


SUAKUNTALA Davi va, KAUSUALYA 
DEVI. 


17 Lah, 356=38 PLR. 673=A.1R. 
1936 Lah, 125-162 |.C. 718. 


Reversioner—Remedy apen to a rever- 
sioner ih case of alienation by a limited 
female owner. 
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In order to challenge en alienation made 
by a limited female owner, a reversioner 
may adopt one of the two courses ; (1) he 
may during the lifetime of the female ins- 
titute a suit for a declaration that the 
alienation is void as against him, or (2) he 
may wait till the female is dead and there- 
after sue for recovery of possession of the 
property by avoiding the sale. In the for- 
Mer case, thé suit mast be brought within 
12 years of the date of the alienation under 
Art. 125 of the Limitation Act and in the 
latter oase, it must be brought within 12 
yeura from the date of the death of the 
female under Art. 141 of the Limitation 
WA (Khawja Mahammad Noor £ Varma, 


BALDEO Das vs. RAGHUNANDAN Das, 
17 PLT. 16, 


é 


. Reversioner—Right of distanj rever- 
stoners to be added as parties in a suit, 


À snit by a reversioner for setting aside 
a oertain alienation on the ground that the 
alienor waa not the adopted son of the last 
mala holder and had no right to maka the 


-alianation in questicn was deoreed. An 


appeal preferred from the said decree having 
bean compromised, by the contesting rever- 
sioners, certain remote réyersioners applied 
ta be added as partias for challenging the 
compromise as fraudulent. Held, that the 
application was a proper one, as the interest 
of the applicants were manifestly affacted 
by the compromise. (Courtney Terrell C. 
J. 4 Saunders, J.) 


GORTLANANDA HARICHANDAN vs. 
ISWAR CHHOTRAL. 


15 Pat, 379" 


Reversioner—Reversioner not inho: i- 
ting estate of intestate male dua to exisience 
of widow —Reversioner dying before widow 
—Estate if comes to the heirs of the rever. 
Stoner. 


Where a person who would have suc- 
ceeded to the estate ofan instestate Hindu 
male “but has not done so owing to the 
existenca of a widow dies before the widow, 
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the estate comes to the naxt heirs of snch 


person. (Jailal € Sale. JJ ) 


SHAKUNTALA DEVI vs. KAUSHALYA 


DgyI. 


17 Lah, 366=38.P.L.R. 68732 ALR, 
1936 Lah. 125= 182 16, 718, 


Stridhan — Mithila School — Widow ob- 
taining immovable property in lieu of mort- 
gaye debt advanced by husband —Nature of 
interest taken. 


Na doubt a mortgage is an interest in 
immovable property but nevertheless a 
mortgage debt is considered to be a movable 
property. Oonsequently, where a widow 
in consideration of a mortgage debt advanced 
by her husband obtains immovable property 
it becomes according to the Mithila School 
her absolute property. For, sacecording to 
to that liability «a widow takes an absolute 
right fu the movable properties left by her 
husband and on her death it goes to her 
atridban heirs. {Maopherson b Khowsa 
Mohammad Noor JJ.) 


LATUR RAL 4 ANR. os, BHAGWAN DAS 
& ORS. 


17 P.LT. 372=1691.C, 1083=A I.R, 
1936 Pat, 80. 


‘ Succession — Hindu convert dying as a 
or a Mahomedan—Reéversioners, tf entitled 
to succeed, 


The law of suocession in tha case of a 
Hindu or a Mahomedan depends upon his 
own personal. law, When once a person 
has changed hir personal law, that law will 
govern the rights of succession of his ohil- 
dren. Accordingly, whére a Hinde convert 
dies as Mahomedan, hia Hindu reversionera 
are not his heirs and have no right to suo- 
ceed to bis eatate, 1930 A. L. J. 


ABDUL Aziz KHAN vs. MABBOOB SINGH. 


1936 A.LR, 198=A, .R. 1936 All, 202 
=160 LC. 48, 


Succession— Presumptive reversioner, 
partitioning property wiih widow— Agree- 
ment, $f binding on aciual reversioner. 


Hindu Law- (Conid,) 


A Hindu died before 1926 leaving two 
widows, a step-mother, a sister, sisters son. 
and three male collaterals, the latter being 
as it stood at the time then tha nearest ye. 
varsionara to the estate, There were some 
diaputes in tha family which were settled in 
1927 by an agreament under whieh 8 por- 
tion of the estate. was given to the revyer- 
sioners absolutely and the remainder waa 
left in possession of the widows for life; Tha 
sister was no party to the agreement, 
After tha passing of the Hindu Law of 
Inheritance Amendment Act 1929, sha 
brought the present suit for a declaration 
that the agreement would be binding on 
the actual reversioners to the etate, Held, 
that the plaintiff as sister had a reversion 
ary right in the estate, and that as under 
the agreement the then presumptive rever- 
sionara had virtually partitioned the estate 
for their own benefit, they wera not acting’ 
in a representative capacity and the agree- 
ment would not be binding on the actual 
reversioners, 57 Mad, 718 dissented from, 
(Bennet € Bajpai JJ.) 


RAJPALI KUNWAR os. SURJU Roy. | 


1936 A.L.J, 689=1936 A.W.R. 5805 
AIR. 1936 All, 807 163 I.C. 756. 


Succession—Selfeacquired property—. 
Interest of grandson when accrues, 


Tha saif acquired property of a Hindu 
father, though it catmot be reg@rded sa 
ancestral property in relation toghis son yet 
must be treated as such in relation to his 
grandson. A grandson born after the death 
of tha grandfather acquires an interest in 
the property by birth, but when born 
during the lifetime of the grandfather, does 
not acquire any interest tillthe moment of 
the grandfather's death.’ (Srivastava J.) 


MST. SIRTAJI vs, ALGU UPADHYA. 


1936 O.W.N, 7252A,1,R, 1936 Oudh 
3312-1631 LC, 935, 


Succession—Daughters' right to suc- 
ceed to father's estate— one of the daughters, 
if can alienate part of the estate, 


Hindu daughters are in a legal sense one 
heir of their father and succeed to his 
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estata us joint tonants with rights of sar- 
vivorship. One of two daughters holding 
the estate jointly is not entitled whether 
there is a legal necessity or not, ta make 
an alienation of any partof that estate so 
as to bind her sister or the other ravar- 
sionera. 26 A. L, J. 1174;31. A. 113 relied 
(Niamatullak & Allsop, JJ.) 


CHHATTAR SINGH vs, HUKUM KUNWAR 


58 All 391=1936 A.L.J, 395, 


Succession — Son of a Sudra male by a 
Brahmin widow, if entitled to inherit asa 
dasiputra 


Any relationship between a Sudra 
mala and a Brahmin female, whe- 
ther it purports to be a relationsbip by so 
called marriage or a stata of conoubinage, 
is not recognise? by Hindm Law, and 
children horn of such union are regarded as 
chandals nnd ontcastes. Such children 
are not dasipatias and cannot claim any 
right toa shara in tha property of their 
father. (Divatia J.) 


RAMOCHANDR4 DODDAPPA NAIK & ANR. 
vs, HANAMNAIX DODNATK PATIL & ORS. 


60 Bom. 75=37 Bom L.R, 920=A.).R, 
1966 Bom, 1 


Succession—Sister and  step-sister's 


sons if Reirs. 

Undar the Mitakahara School of Tindu 
Law a sister's gon is an heir and sa ir nlesep 
a atep-sister’a son. (Tekchand € Dalip 
Singh JJ.) 

GURAN DITTA va Mst. Jtwant 

38 PLR. 80, 


Widow —Nature of estate taken bya 
widow succeeding to her childless co-widow. 

A widow succeeding to s childless co- 
widow aa her atridhan heir gets an absolnte 
estate in the property to which she has 
sueceaded. (Macpherson & Khawja Moha- 
mmadi Noor JJ.) 

LATUR RAT vs. BRAGWAN DAB. 


IP PLT. 372=160 I.C, 1083=AlR, 
1936. Pat, 80, 
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Widow—Widow of deceased Hindu 
claiming latter's share as heir, and brother 
claiming by survivorship— Award finding 
brathers to have been joint and giving widow 
Some property— Widow, tf necessarily limt- 
ted to widow's estate or may have absolute 
estate, if such given by award, 


Where on a dispute between the widow 
of a deceased Hindu who olaimed the 
latter's property as heir and his biother 
who elaimed it by survivorship, the matter 
was referred to arbitration and by the 
award which found the brother to have 
heen joint, the widow was given a part of 
the property, held, that the widow was not 
limited to a widow's estate by reason of the 
fact thet ber cfaim had been as her bus- 
band,s heir, but she was entitled ta an ab- 
solute estate whioh on a proper construction 
had been given to her by the award. (Sir 
George Rankin). 


NATHULAL t's. BABURAM. 


63 LA, 155-40 C.W.N. 481=19 NLJ, 
G2=1936 ALJ. 686=1936 M.W'N. 
499-1936 OWN, 481=1936 AW.R, 


153-161 IC, 35238 Bom, L.R. 
462217 P.L.T. 321=A,1,R. 1936 
PC 103, 


Widow —- Powers of alienation. 


The power of a Hindu widow ta alienate 
the estate inherited by her for purposes 
other than religious or charitable, ih anato- 
gous to that of a manager of an infant’s'’ea- 
tata na described in Hanooman! Persaud's 
casa, Sha ean alienate it, not only for 
legal necssity, but also for the benefit of tha 
estate, (Sir Shadi Lai.) 

VENKATA HANUMANISRA BHUSANA 
RAO GARU vs. GADE SyBBAYA. 


64 CLI, 141241 CWN, 81=1936 
O.W.N, 705238 Bom, L,R., 1229=17 
P. 886=44 MLW. 414=1936 
A.W.R, 991=1936 ALR, 1191-1611 
LC 27=A,1,8. 1936 PC, 283. 


Widow--Pious observancy for which 
Hindu widow may altenate property. 


The “pious observancy” on which a 
Hindu widow may spend money by aliena- 
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ting her husband’s estate must be such as 
to conduca to tha bliss of tha deceased 
owner's soul, It is not competent to a 
Hindu widow to alienate any portion of ber 
hushamd'a property for her own spiritual 
hefellt, especially when it ia accompanied 
by a temporal benefit to one of the possible 
raversioners to whioh ha is not entitled, 
(Dhavle & Agarwalla, J.) 


SURAJ KUMAR SINGH 4 Ons, vs. RA- 
DHA KRISHNAJI, 
17 PLT, 774, 


widow— Alienation to meet expenses of 
litigatton—Onus of proving necessity, 

Where a ‘widow purports to alienate a 
portion of her husband's property in order 
to maesb tha expenses of litigation inourred 
for the protection of the estate, nevessity is 
not established unless it is proved by tha 
alienae that at tha time the money was 
actually advanced, thera was not money in 
the hands of the widow sufficiant for the 
protection of the estate. {Ranyitat, J.) 


OFFIOIAL REGRIVER, DEURI vs. Kts- 
RAN LAL. 


16 1.6, 522 =A,.LR. 1936 Lah, 98, 


widow— Transfer by widow—legal ne- 


.cessity if may be presumed from mere lapse 


of time. 

* When the question is whather a certain 
transfer by a Hindu widow was justified 
by legal nacessity, such naoeasity cannot, aa 
a matter of law, be presumed from mere 


' lapse oftime, Regard must be had to the 


amount of evidence likely to be available 
after the lapse of long time and presump- 
tions may be allowed to fill in gape dis- 
elosed in evidence, But when there ia 
evidence justifying the conclusions that 
there was no legal necessity, presumption 
not to supplament but to contradiot the 
evidence would be out of place. 47 I. A, 
8 axplained. (Lord Roche.) 


. BHOJRAJ vs. SETARAM, 


40 C.W.N 2353721836 AWR 37-70 
MLJ, 225=1936 M.W.N. 184=38 
P.L.R. 69-19 NLJ. 38=Ai,R, 1936 
P.C. 60=160 1C, 45238 Bom, L.R. 
44-63 CL.J. 42-1936 A.W.R, 37 
31936 A.L.J. 756=43 M.L.W. t20= 
1936 O.W.N 35. . 
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Widow — Alienation for charitable pur- 
pose——limits of, 

A female owner oan make an alienation 
of a merely fraction of the estate for the 
continnoua benefit of the aon! of tha deceased 
owner. Bat she cannot gift away very 
valuable properties for such purposs, 44 All, 
503 relied on. (Harries € Raohh- 
pal Singh JJ) 

SoHON LAL vs MST, BHAGABATI, 


ALR. 1936 Ail, Z05=161 I.C, 610, 


widow—Alienation by co-widow suo. 
ceeding to the share of her co-wsdow for 
performing Gaya Sradh of her husband, to 
what extent valid, 


Alienations made by a co-widow sucosa- 
fling to the share of her co: widow, of her 
interest in property as well as the interest 
ef the co-widow to whom sha succeaded, 
for performing the Gaya Sradb of her hus- 
band are valid not only to the extent of 
the share of the alienating widow but also 
to that of the deceased widow, (Macpherson 
£ Khwaja Mohammad JJ.) i 


LATUR RAT ps. BHAGWAN DAS, 


17 PL.T. a72= 160 LE. 10832 A.LR, 
1936 Pat, 80, 


Widow — Alienation without leggi necer- 


- sity followed by surrender to next reverstoner 


—raversioner, if entitled to immediate pos- 
Session, 


Where a widow after alienating a por- 
tion of her husband's estate without legal 
necesasity surrenders the whole of her 
intereat in the State to the next reversioner, 
the reversioner is not entitled to immediate 
possession af the portion so alienated but 
must wait for possession until her death, 
The reason for this rule is that though the 
reversionar is not bound by the alienation 


- made by the widow, the widow herself is 


bound by the alienation daring her lifetime 
and aa stich the possession of her transfarae 
cannot ba disturbed so long aa the widow 
ig alive. {Thom Tabal Ahmed JJ.) 
GOPAL Das p3, SRI THAKUR. 
A.LR. 1936 All, 422. 
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Widow — Mortgage by widow for payi 
husband's debt—subseguent Sa oani 4 ah 
higher rate for paying off prior mortgage, 
if binding on the estate. 

Where in order to pay a debt of her 
husband, a widow granted to the creditor 
a mortgage of a proparty which was ad- 
vantageous to the estate end therefore 
finding, aod ther eafter being unable to pry 
the dabb, she granted another mortgage of 
the saine property to the same creditor for 
a larger sum and at a higher interest, held, 
tbat the subsequent mortgage being neces- 
sary consequence of the first mortgage waa 
binding on the estate, but that the provi- 
sion for compound interest on arreara of 
instalments at a rate higher than the rate 
of simple interest in the principal aum was 
penal and could not ba enforead, 


VENKATA HANUMANTHA BHURANA 
RAD GAAU p GADE SUBBAYA, 
84 C.LJ, 141=41 C.W.N 18=1936 
O.W.N, 705238 Bom. L.R’ 1229=17 
P.LT, 888244 MLW. 414-1936 
A.W R. 99151936 ALJ. 1191. ' 


widow— Mortgage by widow—suit by 
morigagees after long period has lapsed— 
paucity of evidence of legal necessity if can 
be supptem nted by presumption. — 

Where in the oaseofa bond exaouted 
by a Hinda widow, tha reversioners bring a 
suit aftgr a long pariod, whan it is extremely 
diffienlt for tha transferees to produce 
satisfrotor? evidenca of legal necessity, 
paucity of evidence may ba treated with 
indulganca and san he supplemented by 
presumption. But where the suit is 
brought by the mortgagees and thay them 
selves ara responsible for the long period 
of time which bas elapsed, the Court has to 
see whether they have or have vot dischar- 
ged the onna which lay up on them of 
proving legal ueosasity. (Rachhpal € Coll- 
ster, JJ.) : 

TeJ BAHADUR os. FIRM RADHA KIS- 
SEN, GOPI KISSEN. 


1936 A.Lil, 137321936 A,W.R. 104 
=A 1R, 1936 All, 848. 


widbw— Mortgage by widow of husband 
estate jointly with next reversioner for bene. 
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fit of latter—property how far liable for 
satis fation of debt, 

~ When a Hindu widow executes a mort- 
gage of her husband's estate jointly with 
the next reversioner for the benefit of the 
latter, the mortgaged property is liable for 
tha satisfaction of the mortgage debt only 
to the extent of the widow's life estate 
therein, (Guha € Khondkar, JJ) 


Sm. ANNAMOYI DASSI ys. ÜME3H CHA- 
NDRA GHOSH. 


46 C.W.N, 339, 


widow — Suit on pronote against widow 
--nothing to show that creditor wanted to im- 
plead reversioners—right of the reversioners 
if affected. 

Wheres a suit on a pronate executed by 
a widow waa filed in her lifetime, and the 
revernioners were not impleaded in the 
suit, nor waa there anything to shbw that 
the eraditor wanted to make the reversion- 
ers a party to the suit, held, that the 
rights of the reversioners remained un- 
affected, and the decree obtained by the 
creditor could not be enferced by the attach- 
ment of tha husband's estate. (Varma it 
Rowland JI) 


GHABIT MIAN os. PANCHANAN SINGH 
& ORS, 
17 PLT. 736, 


widow—Suti by reversioner for decla- 
ration thai sale by widow is null and void 
—suit decreed and certain sum held as 
lawful consideration—import of the decree. 


Whore an declaratory euit by a rever- 
sioner praying that a sale deed by a Hindu 
widow be declared null and void and if any 
amount of the sale consideration ba found 
to be fawtnl, proper orders may be issued, 
ia decreed, and it is held that a certain sum 
is a lawful consideration, the import of the 
deorea is that when the reversion opens, 


tha reyaraioner would be entitled to obtain 


posses sion of tha property on payment of 
the Inwfnl consideration. (Bajpas J.) 
MST, MAINA vs. BHAGWAT! PRogAn. 


1936 AW R. 691=1936=ALJ. 1230 
= ALR. 1938 All, 5572 164. IC. 193, 
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Widow— Alienation by widow ~legal 
necessity proved—reversioners if cam con- 
tend that soma other property than the one 
sold, shuold have been alsenated, 

-. Where the existones of legal nocessity 
for an alienation is not disputed, a reversioner 


alter the death of tha widow is not entitled | 


to impeach the slienation on the vlea that 
the property disposed of should not haya 
heen alienated, but some other property 
shonid have bean sold to meet the legal 
necessity. (Henderson 4 Nasim Ali J) 

Fant LAL MALLICS vs. CHUNI DAL 
HALDAR. 


. €82 C.LJ, 390. 


Widow— Alienation by Hindu widow of 
husband's salate and subsequent surrender to 
next reverstoner —reversioner, $f may chal- 
lenge altenationa in excess of powers imme: 
diately or must watt till widow's death. 


~ Although an alienation by a Hindu 
widow of her husband'a estate ordinarily 
holds good for the period of har fife even 
though not jnatified by legal necessity, still 
on arsurrender by the widow of the said 
estate and consequent extinguishment of 
her bitle, the prior alienstions in excess of 
her powers are liable to be challenged by 


-tha reversioner immediately just as thay 


could he impeached on har death, inasmuch 
as atch civil death operates in the same 
way aa nataral death to terminate the 
interyoning widow's estate, and in as much 
aa the reversioner geta the property 
freed from any alienatione in excess of the 
power of the widow aud from the debt of 
¢ha surrender, The reversioner in such a 
oare has not to wait till the widow's death, 
5A Cal, 1018 approved. (D. N. Mitter £ 
Rau JJ.) 


RAMKRISHNA PRODHAN vs, KADIBLAYA 
MONI Dasi. . 
40 C.W.N, 208 


Widow — Widow holding position of co- 
sharer in an undivided village realising 
under a decree for profits’ more than the 


34 
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amount due—Application for . restitution 
under Sec..i44, C. P.C.— Death of widow 
—Estate in the hands tf reversioners, if 
lable. - . 

When a Hindu family who has posses» 
sion over a estate for her tife sues the oo- 
sharar for profits, she does ao in a representa: 
tive capacity. Ifthe widow realises from 
another co-aharer more than the amount 
due, then the liability fora refund of the 
exoess ainonn$ realised, would reat on the 
estuta and so the estate would be liable. 
Accordingly, a co sharer in an undivided 
village, who has been made under a deeree 
of x Court, to pay a snm in excess of the 
amount due to s Hindu family holding the 
position of a co-sharer is entitled to get 
back the excess amount from the estate iu 
the hands of the reversioners alter the 
death of the widow, (Rachhpal Singh J.) 


KISHAN LAL vs. MD. ISHAGUR, 


1936 ALJ. 309=1936 AWR. 443 
161.1.C. 8232 ALR, 1936 All, 594. 


Widaw — Widow alienating portion of 
husband's estate for justifiable cause— 
Remainder of the estate, if can be validly 
surrendered. 


Whonever any portion of what waa once 
the estate of the husband has ceased legally 
to belong ta it by reason of alienation, bind- 
ing upon the eatate, thea conception of the 
entirety of the estate to be sursendered 
must be reasonably applied only, to the ex- 
isting estate. (Varadachariar J.) 


RAMAYYA vs, PAPANAMMA, 
ALR, 1936 Mad, 18=160 iC. 368, 


widow -~Surrender by widow in favour 
of minor mversioner, tf valid, 

There is no rula which preynets a sur- 
reoder being made in favour of a minor 
reversioner and there is nothing partioular- 
ly onerous ahont the surrender deed, by 
reason of which, its validity remain in 
suspense till the minor attains majority, 
(Varadachariar, J.) 

RAMAYYA vs, PAPANAMMA. 

160 I.C, 368=A.1.R. 1938. Mad. 16, 
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Will— Will by a coparcener—bequest of 
a portion of property in favour of; duughter 
with consent of the remaining coparcener 
— validity of the bequest —request to co-par- 
cener to carry out directions in the will, 
if mere request or amounts to dispostiion of 
properly. 

Tha testator, with his brother constitu- 
ted a joint Hindu family executed a wiil 
bequeathing all the properties to his bro- 
ther, who however was to act according to 
the directions in the will. One of such direc- 
tions was that on the marriage of the testat- 

or's daughter the brother should execute a Stri- 
dhan deed conveying cartain lands absolutely 
to the daughter who was to own and possess 
thesame from son to grandson. In default of 
the brother so doing, the daughter should 
take the same as if bequeathed on her by 
the testator. Tha will was attested by the 
brother and got registered by him, Held, that 
the will was invalid as a testamentary 
disposition by reason of the fact that it 
dealt with ancestral property, but the dis- 
position in favour of the daughter was valid 
aa a family arrangement, because if was 
a bequest by a father of a reasonable portion 
of the ancestral property and since the ba- 
quest was made with the consent ef the sole 
remaining co-parcaner. The disposing! of 
the proparty in fayour of the daughter 
was not a mere record of a promisa made 
by the consenting brother, but was a bequ- 
est in fayour of the daughter, whieh con- 
ferrad tifta on 1er whether or not the 
brother oxecti‘ed a deed. (Beasely C.J. Ê 
King J). 

VEKEOBA Bam vs. RANGAYAYARI AMMAL, 

44 M.L,W. 483 17 M,L.J, 454= 1936, 
M.W N, 781=A,LR. 1936 Mad. 967. 

HINDU LAW OF INHERITANCE 
AMENDMENT ACT (II OF 1039, 

Application of the Act. 

The Hindu Law of Inheritance Amend- 
ment Act, 1929 applies to the case of a 
person who died before the Act came into 
force, if his widow who had inherited hie 
estate waa alive at the time of its anforce- 
ment. 13 Lah. 178 followed; 57 Mad, 718 
& 34 P. L. R. 964 distinguished ; 1982 A, 
L. J. 384 applied. (Jot Lal J.) 


SHARUNTALA DEVI vs. KAUSHALYA DEVI, 


AJ,R, 1936 Lah, 124-162 LC. 718= 
17 Lah, 356=36 P.L,R, 673, 
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Application— Provisions’ of the Act, if 
have retrospective effect, 

The Hindu Law of Inheritance Amend- 
ment Act, 1929, is applicable to cases whera 
the last male owner had died before tha Aot 
came in to force, but the snocession to the 
estate opened on the death of the widow 
or other limited owner siter the passing 
of the Act. (Sulaiman C. J. & Bajpai J.) 


RAJPALI KUNWAR vs. SARJU ROY. 


1936 A.L.J. 689=1938 A.W.R. 680= 
ALR. 1936 All. 807 (FB) = 163 LLC. 756 


Male governed by Mitakshara Law 
dying before the Act— Widow alive when 
Act came into force—Provisions of the 
Act. i} applicable. 


The Hindu Law of Inheritance Amend- 
ment Act applies ta a case in which è mala 
governed by the Mitakshara Law died 
before thea date on which the Act caine in- 
to foros leaving a widow who was relive on 
such date. (Jci Lal £ Sale JJ.) 


Mt. SATAN vs, JANKI, 


38 P.L.R, 7652A,),R, 1936 Lah. 139 
=1631.C, 480, 


Application of the Act-—-mother suecee- 
ding to property of her. son and execu- 
ting a gift in favour of her daughter— 
effect of, 

Tha Hindun Law of Inheritance (Amend- 
ment) Act 1929, applies even to cases where 
the last male Hindu owner of the property 
had died prior to the coming of that Aot, in 
force. After the passing of the Aot the sister 
has obtained a reversionary right to the s+- 
tate of her brotber, Therefore where a mothe" 
who had succeeded to the property of het 
aon who had died prior to 1929, executed 
a grift of it to ber daughter, and the revers- 
ionary heirs of the degeased son songht to 
have the deeds set aside held, that the gift 
waa not ‘void, and the deed of gift executed 
by the mother had the effect of accelerating 
the interest in favonr of the daughter. 
(Nanavutty & Smith JJ.) 


DEOKI NANDAN pa, Mat, SUKAWANTI. 
1936 O.W N. 712= 164 I.C. 674. 
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Sec 2—Sisf®r -right to succeed after 
death of grand: mother, 

Where a Hindu cies leaving his grand- 
mother and hia sister, in the presence of 
tha grand-mother, the sister cannot sneceed, 
but on the death of the grand-mother ‘the 
sister would succeed even through the Jast 
ma'a ownar died before the Aot came into 
fares. (Sulaiman C. J. € Bennet J.) 


RAJDEO SINGH os, JANAKRAI KAURI. 


1938 ALJ. 64-1936 AWR, 56= 
ALR. 1936 All, 154= 161 LC, 383, 


MUSBAMD AND WIFE. 


Marvriaye-—Sust for declaration that cer- 
tain person is wife of plaintiff —what plain 
tif must prove, 

Where in a snit for a declaration that 
a certain parson is the wife of the plaintiff, 
the factam of marriage and. alternatively 
ita validity are denied, Held, that it is the 
duty of the plaintiff to prove not only that 
a marriage was psrformed, but that it was 
validly and legally performed. (Collister J.} 


RAM DULARI vs. DO NARAIN. 


1936 A.L.J. 1180=1936 A.W.R, 1139 
=A.AR, 1936 All. 873. 


Marriage—Validity of: marriage, how 
far affected by misrepresentation or conceal- 


4 


Fraudulent misrepresentation or con- 
coalment does not affect the validity of a 
marriage to which the parties freely oon- 
sented with knowledge of ite nature and 
with the clear and distinct intention of 
entering into the marriage, anless any of 
the spouses is induced to go through a form 
of marriage with the other by threats or 
duress or in a state of intoxication or in an 
erroneous balief ag to the nature of the 
ceremony and withort real consent to the 
marriage. A marriage might also be inya- 
lid ifthe girl was abducted by force or 
fraud and married against her wish or that 
af her guardian. The test of validity is 
whether thera waa a real consent to’ the 
marriage, (Walia J.) 


Bat APPAIBAT vs. KHIMJI COOVERSI. 


60 Bom, 458=38 Bom. LR. 77=A,1,.R. 
1936 Bom. 138= 162 1.C, 188. 
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Husband and Wife- (Coxtd.) 
Suit for vestitution of conjugal rights— 


Cause of action when arises, 


The sansa of action in a suit for restitn- 
tion of conjugal rights arises from the duty 


“of the wife to raside with her busband un- 


lasa ha hes been guilty of some matrimonial 
offences which justifies her in the eye of law 
in living apart from him. The fact that the 
wife had not previously lived with her hns 
band within the jurisdiction cannot make 
any differenoa, neither the fact that the 
marriage was not consummated ean make 
y difference {Beasley C. J. if Stodart 
VENUGOPAL NAIDU ps. LAKSHMI AM- 
MAL, 
69 Mad, 362-1936 M.W.N 39270 
ML:J. 288- 161 I.C. 485c AIR, 1938 
Mad. 288. 


Sust for restitution of conjugal rights- 
discretion in granting relief, 


The relief in a suit for restitntion of 
conjugal rights is discretionary, The ques- 
tion haa to be decided according to the 
personal law of the parties and according 
to principles of justice, equity and good 
conscience so far as they ara not inconais- 
tent with it. Relief is generally rafaaed 
by the Court when thera has been long 
delay inatituting the suit, 34 I. O. 538 and 
73 I. O. 896 relied on.: (Bhide J.) a 


MT. BANU gy GHULAM MUSTAPA Kaan 
ALR, 1936 Lah, 752=1688 I.C. 961, 


Desertion—What constitutes. 


Thera ia no judicial definition of deser- 
tion that can ba applied to meet the 
facta of every case for the facta which 
sonatitata desertion vary with the 
airoumstancea and tha mode of lifa of tha 
married person. There must however be 
clear evidenes of the intention on the part 
of one of tha spouses to break off matrimon- 
ial relation with the other, for desertion is 
in its essence the abandonment of the one 
by the other with the intention of forsaking 
him or her. It is the party who, intends 
to bring the cohabitation to an end and 
whose conduct in reality causes ita termi- 
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nation that commits tha act of desertion. 
Wadia J.) 


Bat APPIBAL va, KHIMJI COOVERJI, 


60 Bom. 455=38 Bom, L,R, ??= AIR. 
1936 Bom, 138= 162 1,C; 188, 


Wifes authority to bind husband for 
necessaries, 


A wifs has implied authority to pledge 
herhusband for necessaries 
tifa. If tha some acknowledged to be due to 
a creditor by tha wife reprasants bha price of 
houaehold articlas intended for the family 


-consisting of the husband and the wife, and 


if they oan be considered to be necessary 
for person-in the position of life occupied 


: by the hasband and the wife, the Court may 


well infer that the wife had authority to 
bind the husband. {Niamatulia J.) 


BABOLAL BHAGWAN Das vs. MR. 
PURBELL. 


1936 A,W,R, 1037, 


Tdabitity of husband for goods pur- 
chased by wife on credit. 


The liablity of a husband for his wife's 
debts depend, on the principles of agency, 
and he ran only be linble when it ia shown 


“that. he bas expressly or implidly sanctioned 


what his wife haa done. Where there ia no 
eviderfta to show that the wifa has either 
express awgimplied authority ‘of her husband 
to pledge his credit, the husband is not 
liable for tha prica of articles purchased by 
his wife, 9 All. 147 relied on. (Rachhpat 
Singh J.) | 
“ROBINSON vs. MRS. R V. Riag, 


1936 A.W.R. 1585219398 A.L.J. 80= 
=161.C, 874=A,1R. 1936 All. 093, 


HYPOTHECATION. 


Rights under hypothecation, how to be 
ded. 


The effect of hypotheea‘ion is ta ba de- 
cided on principles of equity, and acoord- 
ingly where there is 4 dispute as to the 
priority between two hypothecatees the 
principle of gui prior est sure should apply, 


Hypothaecation--!Conid,) 


23 Cal. 592 & 22 C. W. N^ 758 oonsidersd. 
(Buckland J.) 


BIBAUTI BRUSAN SHOME vs, BAIDYA- 
NATH DB. 

40 C.W.N, 625, 
IMPARTIBLE ESTATE. 

Estate existing from Par-British times 
—Regrant or settlement in British time— 
Original incidents, if retained. 

Tf an impartiable estate existed as such 
from before the advent of the Br tish Rule, 
settlement or re-grant thereof bythe British 
Government mustin the absence of ovi- 
dence to the contrary, and unless ineoneis- 
tent with tha express terms of the new 
settlement, ba presumed to hava the effect of 
continuing the estate with its previous in- 
cidents of impartibility and succession by 
special onstom. (Gruer € Neogs A. J. C's.) 


Ratan SINGH CHRBATRI vs. JAIRAM 
SINGH OHBATRI, 


3I N.L.R. 191=A.LR, 1936 Nag. 80. 


INCOME TAZ. 

Assessment of tax set aside by High 
Court-Refund of tax paid — Commissioner, 
if can demand guarantee from assessee for 
paying back the amount, sf assessment was 
levied again. 

Where an assesament af income tax ia 
sat aside on a referetos made to the High 
Court, the Commissioner cannot imposa as 
a condition of refund of tha tax paid that 
tho assessae should undertake to be reapan- 
sible for paying back the amount in case 
an aasessmnent waa fevied again or the 
matter was taken on appeal to the Privy 
Connoil. (Sir George Rankin.) 

COMMISSIONER OF INCOME Tax, Bom- 
BAY vs. BOMBAy TRUST CORPORATION, 

D, 
wa 631A, 408=41 C.W.N. 33=64 CLL, 

194-1936 A.W.R, 88=1996 ALJ. 
12042 AIR, 1936 PC. 269-164 LC. 
18. ; 


INCOME TAX ACT (XI OF 1922). 


Sec. 2 (1)—Remuneration for collec- 
tion for land revenne— provisions of the 
section, tf applicable. 

Sec. 3 (1), Income Tax Aot, applies to 
the cage of a peraon who gets agricultural 
income from the use of the land by direct 
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operation. It is not applicable to a 
person who gets certain fees whioh conati- 
tutes his remuneration for the work of tha 
collection of tha land revenue. (Addison 
and Abdul Rashid. JJ.) 


H. T. CoNVILLE os, COMMISSIONER OF 
INCOME Tax, PUNJAB. 


38 PLR. 402=161 LC, 68t=ALR, 
1926 Lah, 595. 


Secs, 2 (9) & 14 (1)—Hindu assesses 
with no coparceners, living with other 
members in joint family, if may be assessed 


‘on footing of Hindu undivided family— 


Assessee having co parceners, if may be so 
assessed in respect of income of property 
‘not ancestral in origin and not thrown into 
common stock. 


“The words “Hindu undivided family” in 
the Igcome tax Act means Hindu oo-parce- 
nary and not a Hindu Joint family in the 
wider sense of several membere living to- 
gether, irrazpeotive of tha existenca or non- 
existoroe of any caparcanary property. Con- 
sequentiy whether tha. property in tha 
hands of a Hindu -asqessea is ancastral or 
self-aeqnired, when ha has no coparesncers 
(for example, when he has no son and other 
members of his family are females) there is 
no Hindn undivided family within the 
Meaning of the Income Tax Act, Even 
when there are members capable of being 
coparcencers. if the property ia not in its 
origin ancestral and neither tha property 
nor ita ingome has ever been thrown into 
the common stock but has been treated as 
separate, its income cannot: be treated as 
the income of a member of a Hindu undi- 

. vided family. (Lort Williams & Jack, JJ.) 


MooLJi BIORA IN THE MATTER OF. 
40 C.W.N. 517. 


Sec: 3—Co-0wmners appointing common 
‘collecting agent association of individuals 
if constituted, i 


The expression of “other association 
individuals” in Ses. 3, Income Tax Aot, 
should bs construed ajusdem generis with 
the word immediately preceding, that is, 


Income Tax Act—(Cant:i,) 


the word “firm”. Thus before there can be 
association of individuals within the mean- 
ing of the Section, it muet be first shown 
that the association hag at least some of 
the attributes of a firm or partnership, 
though not strictly in the legal sense of the 
term. The mers appointment by a body 
of co-owners of a common colleotizig agent 
wiil not convert suoh body of co-owners 
into an association of individuals within 
the meaning of Beo. 3 of the Act, (Col- 
lister & Bejpat JJ.) 
MOHAMMED ASLAM os. COMMISSIONER 

OF INCoMB Tax, U: P, 

1936 AW,R, 993-1934 A.L.J. 1100 

z=Al,R. 1936 All, 817. < 


Sec. 3 -Incomeescaping assessment dus to 
certain device adopted by assessee— Depart- 
ment, if can assess income in subsequent 
year when device discovered; 


The mere fact that a certain income has 


-not suffered tax because of a device adopt- 


ed by the assesses world not enable the 
department to assess the same for subse- 
quent years when the device becomes appa- 
rent to the department. It is only where 
according to a partionlar system adopted 
by the assesses, alfocationa are made not in 
the year whan the amount ia received but 


‘in latter years, that the income so allocated 


ean be said to be the income liable to be 
` gonsidered in the assessment yeas. (Bajpai 
& Mulla JJ.) ee 

RATAN CHAND LALLOO MAL, IN RE. 


1936 AL, 549=1936 AWR. 431= 
AAR, 1936 All. 279= 163 1.C. 324, 


Sec. 3— Assesses keeping books om cash 
basis -—basis on which calculations must he 
made, 


Where an assesace keeps his books on a 
cash basis disclosed to the revenue anthori- 
ties and the officer accepta that basis, the 
calculation must be based on actual receipts 
for the year of computation, (Bajpai. & 
Mulla, JJ.) 


Ratan CHAND LALLON MAL, IN BE. 


1936 A L.J, 5492190936 AtW.R, 431= 
AIR. 1936 All, 279- 163 LC, 324. 
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Secs, 3 & 48 — Association incorporated 
under the Companies Act—liability to 
assessment ~nomapplicability of, 


An association incorporated under Sec, 
26 of the Indian Companies Act, as an as- 
sociation limited by guarantee not existing 
for earning profits, and prohibited under 
the law from declaring any dividenda to its 
members, is liable to asseaament, even though 
no relief n der Sec. 48 of tha Act is avail- 
able to such an aseociation, as in case of 
other associations, not incorporated under 
Seo. 26 of tha Companies Act. (Bajpai £ 
Collsster, JJ.) 


CHAMBER OF COMMERCE, HAPUR, IN 
RE. i 


1936 A,W.R. 664= 1936 A.L.J. 1085 = 
AIR. 1936 All. 764, 


Secs. 3, 9 & 55—Persons joining 
together for buying, holding and using pree 
perty, if constitute “association of indiri- 
dunkla.” 


If several perzons join together for the 
purpose of buying or holding or using a 
certdin property, in order ta make gain by 
it, they become thereby an “association of 
individuals” within the meaning of Secs. 
3 and 55 of the Indian Income Tax Act, 


- The said association oan be said to be the 


owner of the property within tha meaning 
of Sea, If the Income Tax Act. (Derdy- 
shire C, J. &eCostello J.) 


B.N. EviaS IN RE. 
83 Cal. 538=40 C.W.N. 476, 


Sec. 3 & 55—Partnership consisting 
of firms and undivided Hindu Family— 
shares of members of firms not mentioned in 
partnership deed—such partnership tf con- 
stitutes a frm. 


Where a partnership union purports to 
conaist of two firms and one Hindu undivi- 
ded family, and tha shares of the member 
af the fems are not mentioned in the deed 
of partnership wh le undoubtedly a trading 
concern dosa not fall withjn the definition 
of the word "firm" as given in tha Income 
Tax Act, 14 is more appropriate te regard 
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it as “other association of individuals’ 
(Addison 4 Abdul Rashid JJ.) ` 


MAIN CHANKU FACTORIES UNION vps. 
COMMISSIONER OF INCOME TAX, PUNJAB. 


AIR, 1936 Lah. 548. 


Sec, 4—Profits or gains, if something 
other or further than income. 


The terma "protes rad gaine” in the 
Indian Income Tax Act do not expand the 
conception underlying the term “imeome” 
and nothing further than income is taxable 
under the terma “profita and gaine." (Lord 
Thankerton,) 


COMMISSIONER OF INCOME Tax BENGL 
os. MERCANTILE BANE oF INDIA LTD., 4 
ORS. 

63 LA, 451240 C.W.N, 11489=17 
PLT, 613-1936 A.W.R 820=1936 
A.L.J, 904238 Bom. LR. 995=71 
MLS S25=A1LR, 1936 P.C. 238= 
1.C, 163 423. : 


Sec. 4-— Word ' receipe” nsed in the sec- 
tion —actnal transfer and receipt in British 
India, ij indicated. 


The trustees of a patsala nt Kunnakudi 
who carried on money lending business 
outside India in Penang and elsewhere 
deposited certain money with the Tinne- 
velly shop of the aasessée. When he appli- 

for repayment, the assesses isaued 
two Aundies on hia Penang shop for tha 
„mouut due with interest, and the ssid 
shop duly paid the amounts. The transac- 
tions relating to the discharge of the debt 
and the payment were recorded in the Pe- 
nang folio of the Tinneyally hooks and in 
the Tinnevally folio of the Penang booka 
The question was whether the amount in 
question wus received in British India with- 
in the meaning of Seo. 4 (2), Income Tax 
Act. Heid, that the amount was to be 
treated: as a remittance of foreign profita in 
British India. (Madhavan Nair, Stone 4 
Ring JJ.) 

SOBRAMAYAM CHETTIAR os. ComMMis- 
SIONER OF INCOME TAX, 


59 Mad. 171=43 M.L.W, t24=159 C, 
T87=A,).R. 1938 Mad, 282. 
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Sec. 4— Profits capitalised by Company 
and distributed to shareholders as capital 
income in the form of debenture, if income, 
profits or gains of shareholders, 

When a Company resolves to distribute 
its seeumulated profits among the share- 
holders ss a bonua and at the same time 
purporting to inerease its ospital, servea 
beth purposes of capitatising the profits and 
granting a capital bonua in the form of 


debentures issned to the shareholdera pro- | 
portionately to their interest—tha deben-- 


tures satisfying the bonus and the profita 
awarded ta the shareholders but retained 
by the Company forming the consideration 
for the debentures—-no income, profita or 
gains accrue to or ara received by the 
sharekoldere to be taxed nyder the Income 
Tax Act. It tha Company hag in fact papi- 
talieed the profits, the personal motive or 
purpose of the individnal shareholders, eyen 


it they hold a controlling interest, is irra- 


levant. “(Lord Thankerton.) 


COMMISSIONER OF INCOME Tar BEN- 
GAL vs. MERCANTILE BANK OF INDIA, 
LTD, & OBS, 

~ 631A, 451=40 CW.N. 1189= 19396 

AWR. 820=17 P.L.T. 613=1936 
Ald. 904=38 Bom. LR. 995=71 
ME J 528 (P.C)=A.LR, 1936 Pc, 238 
=163 IC, 425. . 


Sec. 4 (1) —Assessee carrying on bus- 
iness in Bombay entering into contracts 
with rerson. outside British India through 
brokers—profits from such business if 
taxable, 

Tha sssesssa who was a merchant in 
Bombay entered into contracts of sale and 
purehase with foreign merchants through. 
brokers In auch foreign lands The assessse 
was af . fo income tax in respect of 
profita frora snch business, although it was 
admittad that such profits had not been re- 
ceived in British Indis. Heid, that the 
profits made by the sasessea could not he 
said to have acerned or arisen in the British 
India so as to render them liable to be 
taxed under Sec. 4 (1) of the Income Tax 
ate 1822. (Beaumont O. J, £ Rangnekar, 

COMMISSIONER OF INcoME Tax Bom- 
BAY vs, CHONILAL MEHTA, 


59 Bom. 719, 


Income Pax Aot—(Corntd.) 


See. 4 (2)— Assesses receiving pension 
in United Kingdom—payments not brought 
in India—income if can be said to arise in 
India. 

Income cannot bo said to accrue or 
arise in a particular country by reason of 
the faot that it is earned in that country. 
On the contrary it acernes or arises in the 
country where Lhere is a right to demand 
payment of it or where in fact it is paid, 
Where an assessee receives in tha United 
Kingdom paytwents of pensions granted by 
the Madras Government under the Civil 
Service Regulation of tha Govt, of India, 
such payment if not brought into British. 
India are not income accruing on arising 
in British India. 62 Cal, If followed, 54 
All, 223 dissented from. (Addston & Abdul 
Raschid, JJ.) . 

VEJOY RAGBAVA HARYA vs, COMMIS- 
SIONER OF INCOME TAX, LAHORE. 


38 PLR, 911=165 LC: 843= A.R. 
1936 Lak 713, 


Sec. 4 (3) (i)— Firm established for 
improvement of horse breeding — No trust de» 
ed — Money porticular by spent for non-chari- 
table purposes—Income if exempt from tav. 


An inetitution established for. the pure 
pose of improving hores breeding in India 
for providing remounts for the regiment 
derived its income from agriculture, securi- 
ties and other sources, Ik waa claimed 
that the income was exempt from te pay- 
ment of tax under Sec. 4 (3) {i) gf the Ine 
come Tax Act, Thera was no trust deed 
and the disbursal of the funds was in the 
hands of the officer commanding. It was 
found that the money out of the funds had 
bean spent for bonuses paid to f.rewell 
parties and wedding parties. Held. that 
these payments did net justify a conclusion 
that the property was held in trust only 
for ebaritabla purposes and in the absene 
of any charitable purpose, the trust failed 
aa a charitable trust for want of certainty 
as to its object. Under the circumstances 
the income of the institution was not ex- 
empt from taxation under Sec, 43 (1), 
{Addtson, A.C. J & Din Mohammad J.) 


PROBYNABAD STUD FIRM os. COMMIS- 
SIONER OF INCOME-TAX, PUNJAB.” 


AIR. 1936 Lah. 602=168 IC. 141. 
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Sec 4 (3) (ii) —“Charitable”- meaning 
a) Aneta to facilitate trade, found 
Jor the benefit of its members, i “charitable” 


The word “charitable” in Beo. 4, Sub 
Seo. (3), cl, (ii), Income Tax Avt, ‘has a 
technival significance other than the mean- 
ing which it bears in common parlance. 
Before an inatitution can be held to be 
“charitable” there must ba an element of 
altruism; that ia to say the beneficiaries 
must not beable to-alaim the- benefit, 
Where the ostensible object of an nasocia- 
tion is to provide facilities of trade and to 
improve busiriess and there is no priority 
between the association and outsiders and 
it iza “mutual concern” of the membera 
who sompose t 16 association, the association 
cannot be said to be a ‘charitable instilao- 
tion” within the meaning of, cl. tii), aub sec. 
(9) of Sec, 3 of the Act, (Bajpai & Collis- 
ter JJ.) 


CHAMBER 
IN RE, 


1936 A.W.R. 664=1936 A.L,J. 1085 
=ALR. 1936 All. 764 


OF COMMERCE, HAPUR 


Ser, 413) (iii tsa fencing mort- 
gage of agricultural land— income from 
lad taken in lieu YA interest, if liable to 
sncome-taz. 


When an agticultural land is mort. 
gaged, apd the mortgagee. receives the in“ 
come from the land is lien of interest on 
the debt, afffi for all purposes standa on the 


- position of a land-holdeér, tha income! from 


the land is agtioultuval income and hence 
not assessable, 
¢ King, JJ. 


“COMMISSIONER OF INCOME TAX, MADRAS 
us. JANAB HAJEE MOHAMMAD SADAK 
KHOYER SAHIB. - 


(Bearely C. J, Ramesam 


1936 M.W.N, t62=706 WL.J. 24= 
A.R, 1930 Mad, 144= 160.1,C, BAB, 


Sec. 4 (4) (vi)— Income of a “mutual 
concern" association derived from fees from 
members on transactions registered in the 
association— Income, if taxable as income 
from “other sources”. 


Income Tax Aot—(Cextd.) 


- Where tha income of an association, a 
mutual concern to promote trade and com- 
meroa is derived from its members only in 
the shape of a certain fixed amoont on each 
transaction. registered in the association, 
and it ig conceded by the Income Tax 
Commirsioner that such income is not 
“income” from “business’ within tha mean- 
ing of Sec. 6 (6) (iv), Income Tax Act, the 
income is not taxable as ‘income ‘from 
“other sotroes” within tha meaning of Sac. 
6 (iv) of the Act, ae it- is difficult to sea 
from what “other sonroe” a mutual concern 
can derive profita, {Bajpai & Collster JJ.) 


CHAMBER OF COMMERCE, HAPUR, 
In RE. 


1938 A W R. 664=1936 ALJ, t085 = 
ALR, 1936 All, 764. 


Secs. 7 & 12—Amouni directed by 
testator to be spent out of income on his 
Adya-Sradh ceremony and cost of obtaining 
probate of Will, if may be excluded from 
income of his executors Ê trustees, 


In computing the chargeabla income of 
the executors and trustees of a deceased 
Hindu, a sum directed by the latte:'s will 
to be apent on his Addya Sradh ceremony 
out of tha incomeof his property or even 
that part of it which was actually spent, 
cannot ba excluded. Nor can the ooata 
of obtaining a probate of the will be excluded, 
althotgh the deceased may have by bis will 
directed such costs to be paid ont of the 
income. Both are casse of the application 
by the trustees under the directions of the 
testator of a part of the income in a parti- 
ocular way and not the allocation of a sum 
out of the income, before it became an 
income in their bands. (Derbyshare C. J. 
4 Cosielle J.) 


P. ©. MALLICK & ANR, In the 
matter Of, 

. 40 C.W.N, 827, 

Sec. 9 (2)—Annual value—amount 


paid by tenant om account of Municipal 
‘house tax, of included. 


Annual value in Seo, 9 (2), Incoma 
Tax Act means not only annual money 
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benefit derivable from property bot the 
sum for which the property might reason- 
ably be axpested to let from year to year. 
In estimating the sum for which the proper- 
ty might reasonably be expected to let 
from year to year, tha avroudt paid by the 
tenant on account of the Municipal bonse 
tax should be ineladed, that is, shonld be 
treated as part of the rent payable by the 
tenant to the landlord. 60 Cal, 357 relied 
on; 82 P. L, R. 587 overroled. (Young 
C. J. £ Abdul Raschid JJ.) 


LALLA MAL SANGHAM LAL vs, COMMIS- 
BIONER OF INCOMB Tax LAHORE. 


17 Lah. 494=36 PLR. 1031=A,L8, 
1936 Lah, 762= 164 I.C] 598. 


- See. 10 (2)—Exzpenditure not falling 
ander Sec, 1012), if may be deducted in 
computing profits of business, 

No expenditure which cannot be brought. 
under the clauses of Seca. 10, Sub-seec, (2) 
Tacome-tax Act, oan be allowed as deduc- 
tion in computing the profits or gains of a 
business. (Derbyshire C. J. Costello. J.) 

LAKSHMI NARAYAN SEN & Sons, Lrp. 
In the matter of, 

40 C.W.N, 833. 


Sec. 10 (2) (iti)—Money paid by 
Government to Railway to make up interert 
on shares guaranteed by Secretary of State. 
íf assessable to tax. 


Money paid by Government to a Rail- 
way Company under ita contract to make 
up the minimum interest on their sbares 
guaranteed by the Secretary of State for 
India in Council, is, income and comen 
within the provisions of the Ineoma Tax 
Act, and ia therefore liable ta income tax 
in spite of the faot that it was intended 
to be paid to the share-holdera, (Derby- 
shire C. J. & Costello J.) 

AHMEDPUR ‘Katwa Railway COo, 
Ltd. IN THE MATTER OF, 


63 Cal. 109=40 C.W.N, 642, 


Sec. 10 (2) (ili)— Interest on money 
borrowed, when detuctzble. 


35 


Income Tax Act—(Genid.} 


When money is borrowed which would 
probably not baya been borrowed had not 
the assesaea’s own capital been invested in 
an income producing business, the interest 
paid on mah borrowing ia not deductible 
under Sec. 10 (2) (iii), Income Tax Act 
from the income of that business, (Addison 
€ Abdul Raschid, JJ.) 


H. T. CONVILLE 4 ANR. vs. COMMIS- 
SIONER OP INCOME TAX, PUNJAB. 


36 PLR, 402-162 1C. 681-ALR, 
1936 Lak, 595. 


Sec. 10 (2) (vi)—Company succeeding 
to business of another Company— depre- 
ciation allowance, how to be caleulated. 


A company which sneceeda to the 
business of other gompanies, is entitled 
under See. 10 12) (vi), Income-tax Act, to 
Gepreciation allowance on the assets taken 
over from the predecessor company, 
calculated on the value at which those 
assota were taken over by the company 
from the predecessor companies and nat 
upon the original coat of those assets of 


the predecessor companies. (Sir Lancelot 


Sanderson.) 


COMMISSIONER OF INCOME Tax, MADRAB 
vs, BUCKINGHAM. & Kannatic O0., LID, 
ADRAS. | 


63 LA, 74259 Mad. 175240 C.W N, 
232 =62 C.LJ. 409= 38 Bomel..R. 133 
=43 ML.W. 121936 M.W.N. 1= 
1936 A.L.J. 7202A1.R. 2936 P.C. 5. 


Sec. 10 (2) (in)—Allowance paid to 
Directors of Company for service 
as provided for in Articles of Association 
and passed by auditors—Income-tax autko- 
rilies if entitled to decide tf such allowance 
may properly be deducted. 


Whether or not a defuction claimed 
hy the assesseo under Seo, 10 (2) fix) of the 
Income-tax Act is really expenditure 
incurred solely for the purpose of earning 
his profits, must nearly always bea ques- 
tion of fact. Consequently, where in 
respect of monthly allowaness provided for 
by the Articles ofussooiation of a, company 
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and actually paid to the directors as 
temuneration for their services, the 
Commissioner finds that the payments are 
not bonafide payments for services rendered 
but a mere device for escaping super tax, 


and in that view he allows as » deduotion . 


only such amount as is fonnd on enquiry 
to be the market-valoa of the services 
rendered by the directors, such decision 
raises no question of law which may 
properly be the subject of a reference to the 
‘High Court. . The passing of-snch allowances 
by a competent auditor as reasonable sums 
paid by way of remuneration does not 
preolude the Income-tax authorities from 
examining for themselves what the real 
‘situation is and whether the sums are 
properly deductible for the purposes of the 


Income-tax Act under Sec. 10 (2) thereof,. 


(Derbyshire O. J. £ Costello J,) 


LAKSHMI NARAYAN SANI & Sons, In 
the matter of. 


40 C,W.N. 833. 


Sec. 1012) (ix)—Money advanced’ by 
assesiee's t firm to ‘contractor—Contractor 
agreeing to repay by cheques recoverable 
‘from Government—Debt partly paid but 
regi subsequently absconding—Nature of 
the Loss, - l 


Thatassessee firm had advanced large 
sums of mapey to a contractor and it was 
agreed befweeri them that the amornt would 
be repaid hy means of cheques received by 
the contractor from tha Government, A 


‘small amount only . was recoverable and 


thereafter the contract absconding without 
paying any more cheques, There was no 
evidence on the record to establish that 
the amount advanced by the assessee was 
not a loan but capital invested in- the 
absence of tha contract. Held, that the 
losa was to he reckoned asa loss pertain- 
ing to money lending business of the aasesace- 
firm and not e loss of capital invested in 
the business of the contractor. After three 
years irom the date of the adjustment of 


accounts between the parties the debi was | 


to be considered a bad debt and allowance 
should be made for the debt under Sec. 10 


.a bad debt. 
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(2) (ix) of Ineome-Tax Act. (Addison if 
Abdul Rashid, JJ.) 


HARNAND RAI—HARBHAGAT Rat rs. 
COMMISSIONER OF Income TAx, PUNJAB. 


AIR. 1936 Lah, 597 = 165 IC. 367, 


Secs. 10 (3) & 13-— Personal decree 
obtained against mortgagor in 1928—appeal 
from such decree dismissed tu 19381—claim 
by mortgagee for amount due under personal 
decree to be bad debi— validity. 


' The assesees obtained a Mortgage deed 
for Ra. 45,000 in 1921. He inatituted a 
suit in 193% and obtained a decree in 1925. 
In execution, the property was sold and a 
balance of Rs, 26,000 and odd remained 
due, for which a personal decree, was 
obtained in 1928, Tha jndgment-deabtor 
appealed from tha said decree, but the 
appaal was dismissed in 1931. The decree- 
holder on being sasessed to inoome-tax - 
in accounting for 1982 & 1988 tlaimed 
exemption in respect of the said amount as 
The Income Tax authorities 
refused the claim on the ground that it 
had become a bad debt in 1929, Heid, 
thab ag the appeal was pending and was 
not dismissed tili the end of 1931, the 
assessea would have been guilty of fraud if 
he had attempted to claim it as bad debt 
earlier than tha Accounting year 1932 & 
1983. (Addison & Abdul Rashid JJ.) 


COMMISSIONER OF INCOME Tax, PUN- 
JAB ts, HURUM ORAND GAJADHARMAL, 


Y ALR 1996 Lah, 441 —1633.C, 629. 


Sec. 13— Method of accounting. 


; The provisions of Sec. 13, Income Tax 
Act to the effect that income, profits or 
gains shall be computed in accordance with 
the method of accounting regularly employ- 
ed by the assesseae do not imply that the 
assessaa must necessarily adopt the financial 
year a8 the accounting period or must adopt 
a method which would avoid: two debts of 


‘the 3lst March following within one ace- 


counting period. (Addison & Abdul Ra- 
shid, JJ.) l 
MELAMAL SHIvpYAL vs. COMMIS- 


SIONBR OF [INCOME “TAX, 
ALR. 1936 Lah. $46= 164 I.C, 316 
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Sec. 13— Method of accounting not 
normal—profts may be properly deduced — 
whether Sec. 13 (proviso), applicable. 


Tt is not necessary that the method of 
accounting followed shouid he either purely 
cash or purely normal.. When an saseaaca 
followa a method of accounting whieh 
though not normal has been regularly 
followed, and the profit of the business oan 
properly he deduced from the account, the 
proviso fa Sec. 13 has no application at -all. 
(Machpherson, 7.) 


COMMISSIONER of Income TAX ma, 
Dirakkswak PROSAD. 
ALR. 1936 Pat, 295 = 162 1.C. 995. 


Sec. 14 (2) (a)—Exzemption contained 
of — Dividend 
paid out of profits of Company part of 
tohich was no! ass2ss*d because exempt and 
part because not received in British India— 
dividend paid out of profits not so assessed, 
if assessable in hands of shareholder. 


The exemption contained in Seo. 14 (2) 
(ak Income Tax Act, applies if the profits 
or gaina of the Company have been assessed 
to income tax at all, altbough such profita 
or gains may include sums either specifically 
exempt from tax or not chargeable to Indian 
Income Tax. The exemption is not limited 
10 cases where the whole of the profits of 
the Company had bean assessed to income- 
tax ; or to cases where the dividend in tha 
hands of the asgessee was paid or may be 
taken to bave been paid out of such profits 
of the company as wore assessed to Income 
Tax. Nor is the oxemption excluded where 
the relevant part of the profits of the Com- 
pany was excladed from assessment not on 
the ground that it is specifically exempted 
by the Act but on the ground that it had 
neither acorted nor had been received in 
British India. (Sir George Rankin,) 

COMMISSIONER OF Income Pax BEN- 
aat ove. HUNGERFORD INVESTMENT 
Trust, Lro 

63° LÀ. 359-40 C.W.N, $157271 
M L.J. 405=1936 A.L.J. 927 =38 Bom, 
LR, t004=1936 A,W R, 659- A.LR. 
1936 P.C, 219= 163 I.C, 430, . 

Secs. 22 (2°, (3) & 29 — Return fled 
after ‘assessment but before service of 
demand notice tf valid. 


Income Tsx Act—(Conid.) 


A return of income furnished after the 
assessment order is made but before the 
service of the notice of demand specified by 
Beo. 29 of the Act, cannot be deemed to 
have been made within the time allowed 
by Sac. 22 (3). Such a return is not a valid 
return under the law, (Addison € Abdul 
Raskid. JJ), 


DHANIRAM DHARAM PAL ps, COMMIS- 
MONER OF [ycoME- ax PUNJAR. 


38 P.L.R. BAS=AJLR, 1936 Lah. 468 
= 183 L.C. 857, 


See. 23 (3)— Enquiries mada by income- 
tax oficer without notice to assassee if can 
form the basis of assessment. 


Enquiries made by the Income tar 
Officer from the people of the District after 
proceedings under Seo. 25 (3) of the Aot 
have started of which no notice ie given to 
the assassee are illegal and not anthorised 
by the section and the result of auch en- 
quiries cannot be taken into consideration 
in making the assessment. Similarly ene 
quities made by the Assistant Commissioner 
during the hearing of the appeal against the 
asseasment behind the back of tha appellant 
should not be made the basis ofjany assess- 
ment. (Sulaiman, C. J.) 


GopinatH NAIK vs, 
or INCOME-TAx. 


$8 All, 200=1935 A.L.J, 1342=162 
LC. 10321994 AWR., 1S07A,LR, 
1936 All. 236. 


COMMISSIONER 


Sec. 23 (4)— Effect of a partial default 
in complying with notice under the section. 


A partial defauk in complying with 
notice issued under Seca. 92 (4) or 23 (2) 
involves the same conseqnencer under Sec, 
28 (4) of the Act as a total default, (Addi- 
son & Rashid, JJ.) 


 BANARSHI Das vs. COMMISSIONER OF 
Income-Tax, Pewsan. 


38 P.L.R 812 (2)=A I.R., 1938 Lah. 
499 = 163 I C, €58. 


Sec. 23 (4)—Income-tax Offeer if can 
rely on assessment made during previous 
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year when aesseasee fails to produce satis. 
Jactory evidence in support of his return. 


Tf the assesses fails to produce satisfac- 
tory evidence in support of the return, the 
Incoma-tax Officer is entitled to fall back on 
the assessment of income made during the 
previous year even though that assessment 
might have been made under Ses. 23 (4), 
Income-tax Act to the beat of his judgment, 
{Sullaiman, C. J.) 


GOPINATH NAIK ps. COMMISSIONER OF 
INCOME Tax, 
58 All.. 200=1935 A.L.J, 1342= 162 
LC. 103=1936 A.W.R. 1302 A,R, 
1926 All, 286 (5.B.) 


Sec 24 Hx-partner’s share of loss 
ina trade borne hy assessee— Loss, if can 
be set off under Sec. 24, 

An ex-partner's share of loss in s certain 
trada which the assessea had to bear by 
reason of tha ex-partner being unable to 


meet his share of loss in partnership busi- « 


ness, cannot be set off against the assesnee's 
other income, profits or gaina as a loas of 
profits and gains within the meaning of See. 
24 of the Ineome-tax Act, (Sir George 
Rankin.) 


. ARUNACHALAM CHETTIAR vs, THE 
COMMISSIONER OF INCOME TAX, MADRAS 


63 LA, 233-63 CL.J 528=40 C.W.N. 


705=1936 A.W.R, 47971936 A,L.J’ 
044= 1936 O,W.N. 404= 38 P,L.R. 486 
371.M.L.S, 77221936 M,W.N, 693= 
44 M-L.W. 8238 Bom, L,R, 660- 
ALB, 1936 P.C, 133= 162 L.C. 1, 


Sec, 24—Assessee, trader in sali— 
securities deposited with Coméisstoners for 
postponing payment of wholesale salt pur- 
chase system of secursties abolished —- 
assessee called upm to make a cash 
deposit — sale of ancurities for leis value— 
claim that loss in sale of securities was 
loss in buisness, if maintenable, 


The aesessoa, n general produce dealer 
purchased Salt wholesale fram the Govern- 
ment Mines, and deposited securities with 
the Commissioner of salt for postponing 
payment. The system of postpoing pay- 
mant being abolished, the sssessea sold 
the securities that was im deposit with the 
Commidsinr ar of Salt for lesser value and 


Income Tax Act—(Contd). 


claimed that his loss in sale of the securities 
was loss in business, Held, the buying 
of the securities was not compnlsory as he 
could pay cash at once. His loss, in selling 
the securities was capital item, and he waa 
not entitled to claim exemption on the 
ground that his loss was in the course of 
Bay (Addison C. F. & Din Mohammed 


HIRA NAND JAIRAM ps. COMMISSION. 
ERS OF [INCOME Tax, RAWALPINDI 


AIR, 1936 Lih. 452-165 1.C, 671. 


Secs. 25A(3) & 26(1)—Registration 
as firm by Income-taz Offeer— Application 
for renewal of certificate — Income-tnr Officer, 
tf can refuse to grant the certificate. 


The Income-tax officer is not ordinarily 
bound by the correctness of any previous 
orders passed by him hut that power is 
expressly withdrawn by Sub-sa0, 3 of Sec. 
25 A andr, 6 of the Rules framed by the 
Board of Inland Revenues under See, 59 
under which it 18 imperative on the Income- 
tax Officer to renaw the certificate except 
when it is proved that the constiintion of 
the firm hag altered sinese the grant of the 
last certificate. 25 P. L. R. 71 distinguished, 
(Subhedar € Neogi A, J, C's.) 


CoMMISSIONER OP IxcoME Tax, U.P, 


"40, P,ryvs, BANGSHI LAL ABIRCHAND, . 


3t NLR Supp 233=162 |C. 584- 
=AALR. 1936 Nag. 121, 


Sec. 26(2)—“Succeeded" —Sense in 
which the word ts used in the section. 


The word “mooseded” as used in Sec, 26 
(2), Income-tax Aot, connotes a transfer of 
ownership and the person who succeeds 
another, must have by such succession, be- 
come the owner of the busineas which hia 
predecessor was oarrying on and which he 
after the succession carries on in such 
capacity, that is. in the capacity of an 
owner. (Madhavanniar, C. J. Stone £ 
King, JJ.) ; 


_ JUPUDY KESAVA Rao ts. CoMMISSION- 
ER oF INCoME-TAX, MADRAS. 


43 M.L.W. 1858521935 M.W.N, 12372 
70 M.L.J. 13-A.L,R. 1936 Mad, 47. 
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Sec, 26 (2)—Firm changing into com- 
pany on day of assessment—profit, if shouid 
be calculated as that of firm. 


A firm with tbhrea partners with equal 
shares was converted into a company in 
Maroh 1934, There waa no substantial 
chenga resulting therefrom as no outsida 
shareholder was admitted. Tha Company 
thus formed took over the business of the 
firm ag a going concern on the first April 
198%, Heid, that Sec. 36 (2), Income Tax 
Act obviously meant that the Company 
which aneceaded the firm was liable to pay 
tax aa if it had received the whole of the 
profits for the previous year when the 
status was that of a firm. The assessment 
however being on a: Company. it would be 
the rate applicable to tha Company that 
must apply. 62 Bom. 123 relied on. (Addi- 
son & Abdul Rachid JJ.) 


HITKARI Bros, ps, COMMISSIONER OF 
INCOME Tax. 


38 PLR '8t2 (2}=A.).8, 1936 Lab. 
§10=163 1.C, 658. 


Secs. 26A & 30(1)—Order by In- 
com: Tax Officer rafusing to register a firm, 
if appealabie. 


Sec. 30, Sub-Sec. (1) of the Income 
Tax Act was amended in 1983, and the 
result of the amendment has been to give 
a right of appeal from an order passed by 
the Income Tax Officer refusing to register 
a firm under the provision of. Sac, 26 A of 
the Act, The fact shet the section was 
ko amended clearly indiostes that prior to 
the making of such amendinent, there waa 
no right of appeal againat refnaal of an 
Income Tax Ofiser to register a firm under 
Seo. 26A, (Derbyshire C. J. d Costello J.) 


S. LAL CHAND, IN THE MATTER OF, 
63 Cal. 395. 


Sec. 27 — Finding as to “suficieni canse” 
anil not “reasonable particular”. 


The Lncome tax Officer has jurisdiction 
to find as fact whether a particular assesses 
has failed to establish anfilsient canse or 
not, in ransonable partiealar within the 


Inoome Tax Act—(Coni?.) 


meaning of See, 27 of the Incom-tax, (Adds 
son 4 Abdul Rashid, JJ,) 


` BANARSHI Das o3. COMMIBSIONRR OF 
INCGME-TAK, PUNJAR. 


38 P.LR, 12 (2)=A.LR. $936 Lab, 
4439-2163 LC, 658. 


Sec. 28-Commisioner hearing appeal 
against an order imposing penaliy if can 
himself impose the penalty Necessity of 
issuing notice. 


The Commissioner of Inoome tax. in 
hearing an appes! against an order of the 
Assistant Commissioner imposing a penalty 
cannot himself reimpose the penalty and 
therefore validate the very order which was 
challenged in appeal before bim, For the 
same ranson the Commissioner is preoinded 
trom imposing the penalty when an appli- 
cation is preferred to him under Seo, 66 (2) 
of the Aot praying that he may refer to the 
High Court the question of the validity of 
tha imposition of the penalty by the Assis- 
tant Commissioner. No penalty oan be 
imposed under Sec. 28 of the Act unless a 
notice is served on the assesses to show 
cause against the imposition of such a penal- 
ty. (Addison € Abdul Rashid, JJ.) 


BANARSI Das vs, COMMISSIONER OP 
INCOME Tax, PUNJAB. 


AIR. 1936 Lah, 585-163 àC. 658= 
38 P.L.R. 812 (2) 


Sec. 28 & 30 (1)-—Assistant Commis- 
stoner upholding assessment and refusing to 
admit appeal, if competent to proceed under 
Sec. 28 (3), 


Sec, 30, Income-Tax Act deals with ap 
peals against assessments and as soon as the 
Assistant Commissioner finds that the 
assessment was validly made under Sec. 
28 (4), proviso to Sec. 30 comes into opera- 
tion. In pursuance of that proviso, the 
Assistant Commissioner can refuse to admit 
the appeal, When the Assistant Commis- 
sioner has thus refueed to admit the appeal 
he cannot thereafter take any action under 
See. 23 (3) by issuing a notice to the asse- 
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seseo regarding the penalty. (Addison £ 


(Abdul Rashid, JJ.) 


BANARSHI Das vs, COMMISSIONER OF 
INGOMB-TAN PUNJan. 


AIR. 1936 Lah. §85= 163 1C, 838 
238 P.L.R, 812 (2), 


Sec. 30--Order under sections not men- 
tioned m Sec. 30, if appenlahle. 


Seo. 30 provides for apponle against cer- 
tain apecifig orders and it necessarily follows 
thet orders passed under sections not men- 
tioned in See. 30 are not appealabla and are 
therefore final in the sense that they oeu- 
not be reopened at any subsequent stage. 
(Addison & Sale, JJ. 


HAJI ALI, JAN vs, COMMISSIONER OF 
Income TAX. PUNJAB, 


A.R. 1936 Lah. 621=164 LC, 1018 


Secs, 30, 31 & 66 (2)—Reference 19 
High Court if must be made whenever as- 
sessee requests for the same. 


The assessee, who had been assessed by 
the 1noome Tax Officer under Seo. 23 (4) 
of the Income Tax Act, appealed to the Assis 
tant Commissioner of Income Tax who how- 


` ever dismissed the appeal and confirmed the 


order made by the Income Tax Officer. Tho 
assengeg theranpon moved the Comissioner 
of Income Tax to state a case to the High 
Court, Ti Commissioner of Income Tax 
orme to the conclusion that all the questions 
raised in the appeal hy the agseasea were 
questions of fect; but nevertheless, he sub- 


' mitted for decision by the High Court the 


question of law formulated by tha asseases, 
viz, “Whether in the olroumstances of the 
caga thara were any.materiais on whieh the 
Income Tax Officer could besa his finding 


that the assesses was not prevented by suffis - 


cient cause from filing the return called for 
under Seo, 22(%) or producing: the accounts 
called for ander Seo. 22(4). Held, that thera 
was no question af law invoked in the 
casa which could ba referred for de- 
the High Court under Seo. 
66 {2) of the Act, snd therefore it 
was not*ohligatory on the Commissioner of 


on 
cn 
c3 


Income Tax Aot—iContd,) 


Income Tax to have formulated the question 
which he had submitted to the High Court, 
9 Rang, 281, explained and- distingnished 
(Derbyshire C. J, & Costello J.) 


KAsHARDEO CHAMARIA, IN Re, 
63 Cal, 491. 


Secs. 30 & SO Rahina lo register 
firm—Order, tf inal, 


Under Sec, 30 before its amendment in 
1933 it was not open to the Commissioner 
of Income Tax to refer to the High Court 
under Sea. 66 of the Act. a question arising 
out of an order refusing to register a firm 
under Sec, 364 of the Aot, becruse, such an 
order was under Sac, 30 as framed hefore 
its amendment. not appealable. 58 Cai, 
1005, 139 I. C. 497 distinguished, {Addison 
4 Sale, JJ. ) 


Han Aut JAN vs, 
INCOME Tax, PUNJAB, 


ALR. 1936 Lah, 621= 164 1.C, 1018, 


COMMISSIONER OF 


Secs. 42 (1) & 43—Company regis- 
tered outside British India lending money 

on interest to another company registered in 
British India —lender company's liability to 
assessment. 


Where certain companies are closely 
nasociated and one of the sompanies regis- 
tered outside British India lends money 
at interest to another of the companies 
registered in British India, the formar com- 
pany isin receipt of profit or gains taxable 
under Seos. 42 (1) & 43, Income Tax ‘Act. 
{Str George Rankin.) 


COMMISSIONER oF INCOMR Tax, BOM- 
BAY vs. BOMBAY TRUST CORPORATION, 


63 LA’ 408=1936 A.W.R. 843= 1936 
ALJ. 1204=64 CLJ. 194241 CW. 
N. 33-ALR, 1935 P.C, 269= 164 |C 
18. 


Sec, 46—Proceedings under Sec. 46 for 

non-payment of tax—assessee arrested hy 
Revenue fiocer— A pplication to High 
Court oe writ of certiorari, if maintenrle. 
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The petitioner was assessed to payment 
at income tax, and proceedings under Sec 
46 of the income Tax Act were commenced 
and certificates were issued. The tax not 
being realised. the Revenue officer, issued an 
order for the arrest of the petitioner, where- 
upon be ‘applied to the High Court for a writ 
of esrtiorari, to quash the proceedings for 
arrest ofthe petition. The Government 
‘took a preliminary objection that the High 
Court had no jurisdiotion hwa issue the writ 
‘of certiorari under Ses, 106 19) of the Go- 
verntnent of India, Act. 


Heid, that income tax being avenue, 
the High Court's jurisdiction to issue a 
writ of certiorari was barred. 4 M.I.A, 
353, relied on, 45 M. LJ. 592 referred. 
A Renkata ramana Rao J.) 


_THYAGARAJA OHETTIAR vs, COLLEC: 
TOR OF MADURA. 


59 Mad. 702=70 M.L J, 343=1936 
.W.N, 83243 M,L W. 396= 163 iC, 
S0=A.I.R:; 1936 Mad. 398, 


‘Secs AB, 50 & 66 (2) & (3)— Asses- 
tee declared non-assessable to income tax on 
account of losses—application by assessee 
for refund of tax deducted at wurce—app- 
lication time barred— extension of time, if 

‘may "be granted. 


The income of sn assassea was declared 
non-geseagable to incoine taxon account of 
losses sustained in business, assessed 
thereupon applied for rofund of a sum də- 
duotad?at sources on account of income tax. 
That applicationf having been barred the 
assesses Applied for an extension of time, 
which was rejected by the Commissioner, 
The assessee then applied for an order 
dirsating the Commissioner of Income Tax 

„to state a case under Seo. 66 (3) of the Act. 
Held, that the the Commissioner had right» 
ly dacided that he had no power to extend 
the time for the "application! for refnnd of 
income tax under See, 50 of the Income Tax 
Aot. Held, further that Sec 66 (3) of the 
Income Tax Act was controlled by See, 66 
(21 of tha Act; and under that sub-seobion' 
an atsescee waa not entitled to require the 
Commissioner fo state s question of law 


- Beo, 66 of the Act. 


Income Taz Act—((on/!d,} 


“garising out of an order under Ses. 48. {Page 


C. J. € Ba UJI) 


ADAMIE HAJEE Dawoon & 00., LTD, ve, 
COMMISSIONER OF INCOMB-TAX, BURMA, 


13 Rane, 720236) LC. 976=A.LR, 
1936 Rang. 35 


Sec 66- Queslion of possibility of de- 
ducting income, profits and gains from me- 
thod of accounting employed by assessee-~ 
Decision of Income -Taz offer, if can be 
challenged by application under Seo. 66. 


The Income Tax Officer is the aola arbi- 


` trator on the question of the possibility of 


daducting the income, profita and gains 
of the negessee, from the method of account- - 
ing employed by him. The correctness of 
the opinion of the officer in these oireum- 
stances is a question of fact which eannot 
be challenged by means of application under 
(Addison & Sale; FT.) 


HAJI ALI JAN vs. COMMISSIONER oF 
Txeoum Tax PUNJAB. 7 


AIR, 1936 Lah, 621 = 184 LC: 4018, 


INCOME TAX RULER. 


Rule 35—Income tax Officer requiring 
an insurance Company tofurnish valuation 
report, to arrive at its profits— Company 
declining to give this—Action under r. 35, 
if justified 

Wheres the Income-taz Officer is of opinion 
that in onge of a Life Insurance Company, | 
tha only reliable date to arrive pt its profits 
is by a valuation report and be aska for such 
valuation report from the company but the 
Company declines to give thie, the Iucome- 
Tax Officer is justified in resorting tovrale 36. 
(Lord Thankerton.) 


NATIONAL MUTUAL LIPE ASSOCIA- 
TION OF AUSTRALASIA LTD. rs. COMMIS- 
SIONER OF INCOME-TAX, BOMBAY PRE- 
MIDENCY. - 

60 Bom. 248= 1936 A.W.R, 49=A.LR 
1936 P.C, 58= 160 I.C. 1=40 C,W.N. 
965=1939 M.W'N, 226-63 CLJ. 
412=1936 O.W.N 84238 Bom. L.R. 
363=70 M.L.J. 412, 


INJUNC ION. 


Suit for injunction Jor removal of obs- 
truction in public street — Fact that must be 
proved, 
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In a suit for declaration that a 
particular strest is a publio street and 
for an injunetion on the defendant res- 
training him from obstructing the street, 
the plaintiff must establish that he is 
entitled to use the public highway whieh 
has been obstructed by the defendant ani 
that be bas been inconvenienced by the obstr- 
notion, It is not neeessary forhim {> prova 
that he hag been inconvenienced in axceas 
of any other member of the public who may 
have the right to use the publie highway or 
that he has suffered some. special damage of 
a kind not common to the public, 


GHULAM RASUL KHAN vs ALI Bosse 
ALR. 1936 Lah 1922161 LC. 457, 


Order restraining permanent installation 
of as image in a temple if forbids even tem- 
porary installations, 


An injunction must be atriotly constrned 
Therefore a perpetual injunction that “no 
‘adocried image shoutd ever be permanently 
installed within the temple” cannot be con- 
stred as an order- restraining. the persòns 
injunoted from temporarily installing the 
image on any day in the year but one o two. 
(Str John Wallis.) 


DEANULAL SUCHANT! ws. 
HUKUM CHAND. 


40 C.W.N. 203=17 Pat. L.T. 88-38 
Bom, LR, 336, 


SETH 


Application. for praventing order of a 


“Judicial commission taking effect during 


pendency of appenl— Injunction, if may be 
granted. 


Where an application was made for the 
issue of an order preventing the order passed 
by a jacicial commission from taking effect 
before the disposal of the appeal preferred 
from such order, no equitable relief by way 
of injunction can ba granted to the appli- 
cant where he does not come to Court with 
clean hands. (dgha Haider, J.) 


JESWANT SINGIT vs. SHIROMONI GU- 
RUDWARA PRABANDHA COMMITTERE. 


ALR, 1936 Lah, 567 = 164 LC, 16. 


INSOLVENCY. 


Act of Insolvency— Transfer of a part of 
assets if constitutes act of insolvency when 
the remainder tis sufficient to meet the other 
debis of the debtor. 


When a debtor transfers a part of his 
nasata to satisfy pre-existing debts, if can- 
not be said of the transfer that it was made 
with intent to defeat or delay oreditors and 
thereby constituted an aot of insolvency, 


‘when it appears that there is atili left 


after the transfer anfficient assets in the 


“hands of the debtor to enable him to meet 


T other engagements.” - (Ba U & Mackney 


P. M. ORETTIAR Fram vs. A. K, A. 0, T. 
A. L. ORETTIAR FIRM. 


ALR 1956 Rang. 129. 


Fraudulent preference — Facts that should 
be conssdered. ; 


In dealing with the question as to 
whether with a view to give fraudulent 
preferende to the transferee over other ore- 
ditors, what ia always to ba borne in mind 
is what the dominant motive of the debtor 
isin making thé tranafer or payment in 
question, If hie dominant motive is either 
to save himself from exposure of criminal 
prosecution or. to. secure some partioular 
advantage for himself suchas to enabio 
himself to carry on hia business, and ‘the 
tranefar is made ás a -result of pressura 
brought by. the transferees for payment of 
their duea, the transferor payment cannot 
be anid to amount to fraudulent preference, 
11 Rang. 489 follnawed. (Ba U & Mackney, 
Jd.) 4 4 


P, M. CHRTTIAR Fre vs. A. K. A. C. T. 
A. L. CARTHAR FIRM. ; 


ALR. 1936 Rang 129. 


Creditor, party to a deed of assignment 
to creditors, 1f can rely on execution of such 
deed, 13 an act of insolvency. 


A creditor who is party to or privy toa 
deed of assignment to creditors cannot rely 
upon the execution of that deed, as an act 
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of bankruptoy although he may rely on an 
independent aot of bankruptcy. (Mockett, JJ. 


J. Mc, [vor vs. ALAGAPPA CHETTIAR. 


70 M.L.J. $45=43 M.L,W. 280= 162 
1,C, 7222 A LR, 1936 Mad, 27 


Suti for partition by sons of insolvent 
frum after the property has vested in the 
Oficial Receiver — Oficial Receiver not con- 
testing suit.and suit- decreed —applioation 
by Official Receiver to yet. aside exparte dec- 
ree Manised—sutt by creditors to avoid 
decree, if maintenadle. 


The minor sons of an inadhani after 
the property has vested in the Official 
Reoever, filed a cuit claiming partition of 
the family property. The Official Reosiver 
who was impleaded asa defendant in tbat 
enit did not appear at the hearing, and the 
An application by the 
Officiah Receiver to have the exparte deo- 
rea eet aside was also dismissed. Thero- 
"apan the craditors filed a suit to haya the 
decreas in the partition suit declared null 
and void on the ground that it waa tha 
result of gross neglect on the part of the 
Official Reosiver. Heid, that the anit was 
‘hot barred by reason of the fact that the 
creditors had another remedy by way of 
an application uufler Seo. 68, Provincial 
Insolvency Act. (Burn 4 Menon JJ.) 

*PAPPANAIOKENPALAYAMPUDUR RAMA 
Vipas NIDHI, DID, vs. PERA 
NAIOKEN. 


59 Mad. 770=70 M.L.J. 90= 1936 M. 


W.N. 79=43 MLW, 488-169 IC. 
723=A.1R 1938 Mad. 161, 


Oficial Receiver selling son's share on 
father's insolvency by mistake -previous at- 
tachment of son's share in execution of a 
decrea~—decre:-holder, if entitled to claim 
sale proceeds in the hands of the son. 


Certain land belonging to father and son 
in a joint Hindu family were attached in 
execution of a decree. Subsequent to the 
attachment the father was adjudicated ja” 
solvent and the Official Receiver in whom 
the father's sharo vested sold not only bis 


36 


Ingsoltenoy- 'Contd,) 


interest in the land. but siso that of the 
son. ‘Tha fecree-holder thereupon sought 
in execution by way of a prohibitory order, 
to attach the money in the Recsiver’s hand, 
representing the sale prooseds of the 
son's shares inthe property. Held, that the 
fact that the Official Receiver wrongfully sold 
the son’s share could not deprive the decres- 
holder of his right, and be was entitled to 
recover the amount representing the sale 
proceeds of the son's shara from the Official 
Receiver, 49 Mad, 849 followed. (Fenka 
tasubba Rao J.) 


PARAMESWARAMA os. VENKATARAMA- 
YYA. 
7IMLJ. 2941936 M.W. N. 769=44 


M L.W’ 201 = 164 EC. 853=A.LR. 1936 
Mad, 698, 


Coparceners in joint family, if liable to be 
adjudicated insolvents for debts incurred by 
manager. 


Tha act of insolvency to serve as 
the basis of an adjudication npon a oredi- 
tor's petition must be an act committed by 
his debitor and unless there is a personal 
liability in respect of a debt, there ig no 
such .relation of debtor as will serva to 
support an adjudication order, Unless 
therefore there ia a personal Hability on the 
coparosners of a joint Hindu family for the 
debte incurred in the family business 
the coparceners are not liable & be adjudi- 
cated insolventa. (Cornish J.} 


KRISHNA AY AR vs. PIERCE LESLIE, 


1936 M W.N. 539-43 MLW. 587= 
160 LC. 478c AIR. 1936 Mad, 64. 


Partnership agreement by insolvent in 
the name of his son, if valid. 


Where an insolvent antera into a part- 
nership business, but to avoid the legal 
prohibition to carry on any business in his 
own name, be names his minor son osten- 
silly aa ya partner, the agreement being 
obviously intended to defeat the provisions 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


563 CURRENT LAW DIGRST 5G4 


Insolvency —(C0n7:/,) 


of the insolvency law, ia absolutely void. 
(Bhide J.) 


NARINJAN SINGH vs, DAMODAR SINGH. 
AIR. 1836 Lah 831, 


Sole proprietor of firm selling business to 
another firm, and assuming to himself the 
position of a creditor--other creditors tf 
may object to his being a creditor. 


Tha sole proprietor of a firm transferred 
the business to another firm. and entries 
were made in the booke to the effect that 
the transferor hid become a creditor of the 
firm to the extent of the amount oovered 
by the value of the goods and the value of 
tha debts. Oertain er. ditors having applied 
to have the new firm adjndged insolvent, 
tha tranafaror clamed to bea creditor of 
the firm. Theclaim was redistes by the 
other creditors on the groundi that the 
so called transferor was really the proprie- 
tor of the firm and the transfer was 8 foti- 
tious transaction intended to defraud the 
creditors. Held, that the sale of the firm 
was bonafide, and the transferor was entitled 
to stand in the position of 8 creditor of the 
firm. (Addtsion Abdul È Rashid J.) 


SARAB KRISHNA SAADI RAM BADRI 
Das. 


38 'P.LR, 627-162 LC. 618 =A.LR. 
1936 Lah. 760 


Ca e È 

Adjudiggtion under Punjab Laws Act— 
discharge not obtained — fresh app TEA OR, if 
barred, 


An application for adjudiention under 
tha Provincial Insolvency Act waa diamin- 
sed on the ground that prior to the passing 
of the Provincial Insolvency Act of 1907, 
The applicant was made an insolvent under 
the Punjab Lawa Aot, and had not at the timo 
of his application for adjudication obtained 
an order of discharge in resnect of that 
insolvanay. 


Held, that there is nothing either in the 
Provincial Insolvency Act or nny other 
provisions of law which debara either a 
creditor or & debtor from procesding by 
fresh application under” the Provincial In- 
solyency Act, sven whera the debtor has 


Insolvency —{(Conir) 


been made an insolvent under the Punjab 
Laws Act and obtained an order of discharge. 
Jat Lal J.) 


TULSI RAM os. FIRMING SHAW & Co. 
AMRITSAAR. 
ALR. 1936 Lah. 407= 1641, C, 846. 


INSURANCE. 


“Administrators"”— meaning of the term 
as used tn policies of tnstirane.. 


The word “administration”, in policies 
of insurance cannot be read ao 44 to inelnde 
those who are relieved of the necessity of 
taking ont lettera ef administration by 
raason of the provisions of Seo. 212 42) of 
the Sueesssion Act. (Panckridge J.) 


ASHUTOSH GBEUSH vs, 


ProtTaP CH. 
YANGRJI 4 ORs. 


40 C.W.N. 2247, 


“Assign” ~ Meaning of the expression as 
used in policies of inatirance. 


The word “assign” in policies of insur- 
anca means A person to whom the assured 
has assigned the benefit of the policies and 
a consent decrees obtained against the 
heirs of the assured cannot be read as such 
an assignment. (Panckridge J ) 


ASHUTOSH GROSH vs PROTAP Cu, 
BANERII 4 ORS. 
40 C.W.N, 1267, 


False information regarding family kis- 
tor, given in proposal if invalidates policy. 


Where some of the answera given by tho 
aseured in his proposal and declaration 
forming the basis of a contract of insurance 
ave untrus, the policy is void irrespective of 
the questions of its materiality, Where 
therefore the assured when required to give 
the total number of his brothars and sistere 
and as to how many of them were living, 
mentioned only the actual number alive on 
the date of hia proposal and left blank the 
other two colamns without mentioning how 
many bad died and partioulars of date, held, 
that the answers, to the questions which 
formed the basis of the contract were falas 
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and the policy was therefore void, (Nasim 


Ali J.) 


Lieut OF ASIA Insurance Co., LTP., 
es, KARATAYA DRRI. 


ae. CWN. TI016=ALKR. 1936 Cal. 
437, 


Policy containing stipulation that de- 
claration and answers to question shall form 
basis of contract —untr ue stateménts in ans- 
wers tf avoid policy. 


Where a police of insurance provides 
that “the proposal of insurance and deels- 
ationa and answers to questions mentioned 
in the echedule shali ba held form the basis 
oj the contract” untrue statements in the 
answer avoid the"policy irrespective of their 
materiality, Accordingly, where a column 
in the qnostions requires the insured to state 
the total number of his brothers and sistera 
und thera ‘are separate columns for the 
numbefs of the living and the dead men- 
tion by the insured of the living only avoide 
the policy. (Nasim Ali J.} 

LIGET OF ASIA INSURANCE Co., LTD. 
os, KARATAYA DERI. 

40 C.WN. 10162ALR. 1936 Cal. 
437, 


Joint insurance—fraud of one the per- 
sons insuring if affects the others. 

In the case of a jaint insurance the frau- 
dulant claim of one of the joint insnrees 
would equally hit the claim of the other 
insures, though the insurable interest was 
different. Where, therefore two persons 
jointly insured certain premises against joss, 
by fire with an Insurance Company, and 
one of the persona made a grossly exag- 
gerated and fraudulent claim in respect. of 
damage caused to the insured premises by 
fire, held, that the claim on the insurance 
failed in toto (Dalip Singh & Agha Hai- 
dar JJ. 


GUARDIAN ASSURANCE Oo, vs. J. RUS- 
TOMIRE & Co. 


162 I.C, 443, 


Alleration of the rules of an Insurance 
Company ~policy-holder, whose policy efec- 


Ingurance— Conie.) 


ted before the sai alteration, if can claim 
henefit of the altered rules, 


The rules of an Insurance Company pro- 
vided that if the assnred committed suicide, 
his heira ar assignees wenld only be entitled 
to refund of the premia actually paid, A 
contract of asaurance was made while this 
rule was in force. Subsequently the above 
rula was altered ani provision waa made 
for the payment of the policy amount in 
full, in ease the assured committed snicide 
more than two years after the policy had 
heen effected. A person who had insured 
with the Company while the previous rule 
was in force, committed suicide more than 
two years after the policy had been in 
force, and after the alteration mentioned 
mbora bad been made. The heirs of the 
assured claimed the fall amount of the 
policy and the question therefore, Rrasa 
which of the two rules governed the- case, 
It wes found that a footnote in the polisy 
contained the following words. “This policy 
is granted snbjeot to the rules and regula- 
tions for the time being in force, ate.” 


Held, that the words “for tha time being 
in force" meant the rules in foros at the 
time when the policy matured, and there- 
fore, the heirs of the assured were entitled 
to the full amount of the policy. (Tekchand — 
& Jaial JJ.) 


CO-OPERATIVE AsSQORANCE Co. Ltn. 
os. Te SAHDEV. & ANR. . 


38 PLR. 404-162 LC. 150=ALR. 
1936 Lah, 885, 


„Life Insuranee policy payable to “assured, 
his ereentars administrators or assigns" —in 
testacy of the assured—right of a person to 
claim under the policy without taking out 
letters of administration. 


Although, under Ses. 912 (2) of tha 
Indian Succession Act, the grant of letters 
of administration is not essential in dhe 
case ofa Hindu intestacy, still where an 
Insurance Company atipulates that the 
money due under a policy will only be paid 
to the “aasured or his executors, adminis- 
trator or nssigns,. the right of peraons en- 
titled to claim the policy money, in the 
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nbsence of such grant, cannot ba recognised, 
51 All. 1026 relied on. (Panckridge J,) 


ASHUTOSH GHOSH vs, PROTAP Cy, 
BANERI! & Org 
40 C WN. 1247, 


Motor insurance policy —Hzceptions in 
tha policy—onns of proving that case ts 
covered by exception on whom lies. 


A policy of motor insuranca provided 
for the payment of compensation by the 
Insurance Company to the insured or bis 
legal representative in casa of any injury 
being sustained by the insured in connec- 
tion with any motor vehicle described in 
the policy. An exesption to the policy 
provided that no liability was to be attach- 
ed to the Company in respect of any perto- 
nal accident to the insured occurring while 
the motor vehiola was being driven in Aa 
dumaged or unsafe condition, Ins suit to 
recover compensation on the basis of the 
said policy, held, that the onns lay on the 
insurance Company to show that the oase 
fell within the exception to the polioy of 
insuranca issued by them. Baot it was 
enough for the Company to show that the 
ogr waa driven in a damaged or unsafe eon- 
dition, and it was not necessary to prove 
further that the driver had knowledge of the 
defeat, (Lord Alnesz.) 


TRIOKETT vs. QUEENSLAND INUR- 
ancKto.Lrn, 


43 MIOW, 276=1936 W.W.N. 497= 
70 MLJ. 437=A,LR. 1936 P.C, 74= 
160 I.C. 844 


Commission to agents payable on receipt 
of payment by customers—Such commission, 
uf may be claimed when agency otherwise 
terminated. 


The plaintiff, an insurance agent was 
entitled to renewal commission on cases 
introduced by him, on payment by the 
customers. The question arose when his 
aganey was terminated und as lo whether 
ha would be entitled to renawal coumission 
in future, Held, that the duties of the 
agant did npt cease with thd first introduo- 
tion of the customer to the company and 
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Tnsurance—(Conid,) 


commission sould not be claimed by the 
agent on payments made by customers after 
the termination of his ageney, (S. K. 
Ghosh & Bdgely JI.) 
Provat KAMAL BASU vs, PHOENIX 

INSURANCE Co, LTD. 

40 C,W.N, 694- AIR. 1936 Cal 246- 

162 1.C, 525, 


INTEREST. 


Discretion of Court to grant interesi— 
Suit for account of monies — Power of Court 
to grant thtereat before date of suit. 


In tha matter of granting interest, Conrta 
are entitled to use their discretion, and in a 
suit for accounts of money received by the 
defendant, tha Court can grant interest be- 
fora the date of the snit but where interest 
before decres is not olaimed under tha 
account nor granted by the Conrt in the 
preliminary degree, the plaintiff cannot 
claim to get such interest in working out 
the final decrees. (Banguley & Mackney, 
Jd) 

Mutau KARUPPAN ORETTIAR & ANR. 
vs. ANNAMALI CHETTIAR. 

ALR. 1936 Rany. §111=163 1,C. 352, 


INTERPRETATION OF ATATUTES. 


Intention af legislature— Language if 
may be strained to gather the tntention. 

In construing an Act of Parlinment the 
Court alwaya bas to ascertain the intention 
of the Legislature from tha language of the 
whola enactment, and it sometimes becomes 
necessary to do a certain amount of violence 
to the language in which a particular paa- 
sage is concluded in order to give etfect to 
the intentiOn to be gathered from the 
enactment aa a whole, (Beaumont O. J., N. 
J. Wadia & Divatta JJ.) 

VAWAPPA SHIVALUNGAPPA HUMBER- 


WADI vs, EMPEROR. 
60 Bomm, 55. 


Intention of Legislature. 
It ie very dangerous for Conrta to try 


and find out the intention of the legislature 
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then strain the language used in the statute 
to carry out the intention. If the legislature 
has failed to express ite intention in the 
atatates that will have te be remedied by 
lagislative actions. (Baguley & Mackniy 


MANNU ALLI vs. HAWABL 
ALR, 1936 Rang. 63= 162 I.C, 632. 


5 vè ta Oe 

Court if can enquire inte the intention 
of the legislature in framing a ataitte. 

The primary’ rule of interpretation of 
Statutes in to be gathered from tha language 
used in tha statutes, Where the worda naed 
in the etatutes are onambiguous, it is not 
open to the Court to enter into apeculation 
ae to what the real intention of the lagi- 
alature was, (Jat Lal J.) 


ISHAR SING vs. ALLAH RAKAA. 


3P PAR. 
1836 Lah 693, 


Court, if can enguire into the intenticn 
of the legislature in applying the provisions 
of an Act. 


It ig not for the Court to try to discover 
what tha intention of the legislature was 
when the Actin question was passed, Courta 
have only to deal with the clear language 
af tha Act as passed and endeavour to 
to interpret it. The business of the 
interpreter is not to improve the 
statute but to exponnd it, The question for 
him is not what the legislature meant, but 
what it slanguage means, that is, what the 
Act has said that is meant, (Bhide & 
Currie JJ.) 


COMMITTEE OF MANAGEMENT For 
GURDWARA NANKANA BABIB vs, Hira 
Daa. 


ALR. 1936 Lah, 2982 465 LC, 846. 


Intention of legislature, if can be gathered 
from subsequent enactment. 


Expressions used by the Legislaturein 
subsequent enactments or 
may on occasions be nsed for the purpos: 


CIVIL DECISIONS 


906=165 LC, 6552 ALR. 


amendments 


570 


Interpretation of 3tatutea—(C anid.) 


of interpreting earlier enactments. (Guho € 
Bartley JJ.) 


PURNA CRANDRA CAROWDHURY Uh 
ALEP BISWAS. 


40 C.W,N, 548=62 C.L], 5385A. 
R, 1936 Cal. 64=161 LC. 183. 


Words of statute having different mean. 
ings — interpretation to be put upon them by 
the Courts, 


The Courts are bound to give effect to 
tha intention of the |egislature and are 
hound therefore hy the express words of 
the legislatura, when those words can have 
hut one meaning, Where, however, ib ib 
possible to construa tha words of the legis: 
lature in more than one way, the Courts 
will always lenn against an interprétation. 
which will give retrospective effect to the 
oe of an enactment, (Barlu 4 Sen’ 

J. 


SHANTINIKETAN CO-OPERATIVE HOÚR- 
ING Societies, LTD. ANR, & va, MADHAV 
LAL AMIR CHAND & Ons, 


60 Bom, 125=A,LK, 1936 Bom. 37, 


Words used in a statute. tf may be treg. 
ted as superfluous, 


It is a cardinal rule for the interpreta- 
tion of statutes that if the words usedfohm. 
be given a meaning they must be given 
that meaning and not be regarded as 
purely superfluous verbiage. (Roberts O. J. 
& Baguicy J.) 


Bank OF CHETTINAN, LTD., vs. Ko Tin. 


14 Rang. 494A I.R, 1936 Rang, 393 
= 163 L.C, 645. 


Interpretation that shouid be adopted 
when two interpretations of a section 
possible, 


Whera two interpretations of a section 
are possible the Court should bs guided by 
the general principle that that irterpretation 
should prevail which is most consistent 
with reason, common sense and conveniences, 
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Interpretation of Statutes— (Contd) 
KA. Niamatullah 4 Rachhapal Singh 


Matroo LAL vs, SANTOO, 


1936 AL.J 78221936 A.W.R. 863 
=A.LR 1936 All 576=164 IC. 298. 


Restrictive legislation—prtnciples of 
construction. 
It ia trae that restrictive legislation 


has to be strictly construed, bat that does 
not mean that the language has to be 
strained in order to do so. Every clanse 
of a statute should ha construed with 
referenoa to the context and the other 
clauses of the Act so far an possible, to 
make a consistant enactmsnt of the whole 
statute, and the trae meaning ofa ny pas- 
gage is that which being permicsiLle best 
harmonises with the subjeot and with every 
other passage of the statute. (Addision & 
Abdul Raschid JJ.) 


DRpury Commissioner MTZAFPPAR- 
GARH vs. JOINT HINDU FAMILY or TAH- 
LIA RAM. 


17 Lah. 33138 P.LR. 9577163 LC, 
947, 2 ALR, 1936 Lah 545, 


Tilustrations — value of. | 


Illustrations appended to a section are to 


bo TA es a part of tha statnte. (Srivas- 
J, Zia ul. Hassan J,) 


SRI NATA os, KEDAR Natu PURI. 
‘1936-O.W.N, 865162 J.C, 1025. 


Retrospective operation when should be 
given to statute. 


It iaa oartinal rule of legal interpreta- 
tion that statutes are not to be inter 
so as to bave & retrospective »peration, 
unless thhy contain clear and exprass words 
to that effect, or the objeot, subject 
matter or context shows that such was 
thair object. (Baguley € Sen JJ.) 


BANA OF CHETTIAND, LTD vs, Ma Ba Lo. 


. 
14 Rang. 494=ALR, 1936 Rang, 152 
=163 IC. 845. 


ta 
= 
ta 


Interpretation of Btatutes—(Contd.) 


Retrospective effect on pending cases, 

Where a Statute provided that certain 
ciroumstances affecting vested righta shall he 
deemed to have existad in reepect of trans- 
actions prior to 4 cartain date, keld, that 
the provision applied to all transactions of 
the kind specified including those which 
were in question in a pending suit at the 
data the provision came into force, (Str 
George Rankin.) . 

K. C. MUKHSRJIEE vs, MST. RAMRATAN 
KUAR. 


40 C.W.N, 263-762 C,L.J, 419: 


Statute taking away or imposing vested 
rights under existing law, if can have retro- 
spective effect. 


Every statute which takes away or 
imposes vested rights acquired under exis- 
ting law, orestes naw obligationa or imposes 
new duties or attaches new disébilities, 
must be presumed out of respeot for legis- 
lature not to have retrospection operation. 
(Guho &Bartley, JJ) 


SRIPATI CH, Disy vs. KAILAS. 
40 C\WN. 984=AIR. 1933 Cal. 
186, 


. 


JUDICIAL OFFICERS PROTECTION 
ACT (XVIII OF 1880.) 


Application of the Act to president of 
Union Bench, 

A president of a Union Bench is entitled 
to protection under the Judicial Officer's 
Protection Act in respect of observations 
mada in a report whioh has been called for 
from him on an application being made 
for the transfer of a osse from the Bsench. 
(M, C. Ghosk J,) 


HEM CHANDRA Roy CHOUDHURY vs. 
TARAPADA SANYAL. 


40 C.W.N. 500. 


JURISDICTION, 
Jurisdiction of Court when complete. 


Phe jurisdiction of a tribonal is com- 
plete when a case falls within its pecuniary 
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Jurisdiction —(Cant,} 


and territorial jurisdiction and the tribanal 
has got jurisdiction over the subject matter, 
and the parties to the proceeding. { Mac- 
pherson £ Khoja Mohimmed Noor JJ.) 


Jain CH. DRO DHABAL 
va, SANKARSHAN BHUMJI. 


DEB 


15 Pat. 488=17 PLT. 443= 162 1C, 
582. i 


Objection, tf may be taken in mppeni 
or revision, 


An objection that tha Court had no 
jurisdiction to execnte a particular decree 
or to entertain a particular appeal cannot 
he raised for the firat time in appeal or 
revision, even in reapect of a anit in accord: 
anos with Sec, 11, Suita Valaation Act. 
(Bhide J,) YA 

ABDUL Aziz vi, ANJUMAN IMpap BAH- 
MI KARZA. 


38 P,L.R. 698 -AIR. 1936 Lah, 442= 
163 1,C. 278, 


Interference by Civil Court with discre- 
tion exercised by a Revenue Court. 


The Civil Court should he very slow to 
interfere with the jeriediation which ia 
exercised by a Revenue Court under powers 


onferred by the Estates Partition Act, 


When such interference is invoked, the 
facta must be sorutinised with particular 
care. (Dhavle & Agarwalla JJ, 


GOPALJI JHA vs, GAJEXDRA NARAYAN 
SINGH. | 
45 Pat. 40417 P.L.T, 109-162 LC. 
210=A,L.R. 1936 226. 


“Trial of suit,” meaning of—Expresston 
af limited to heariny, or covers taking cognts- 
ance, 


The “trial” of a suit includes tha juris- 
diction to take eognisance of it When a 
provision is made that the trial of suite ina 
certain district is to be governed by the C. 
P. Code. such provision includes all essen- 
tial matters, covering the heaing of a case 
including the competence of the Court to 
entertain ib and therefore the Court supp- 


Jurisdiction —(Conrd") 


lies not only the procedural rules but alan 
the rules of jurisdiction, {Sir Shadi Lal.) 


NRISINGHA CHARAN NANDY CHOUDHURY 
us, RAJAKITI PRASAD SINGH & ORS, 
63 (.A. 311=38 Pat. 567=40 C.W.N, 
1061=17 P.L.T, 461=71 M.LJ. 60 
163 1.C. 49=38 Bom. LR 768263 
C.L.J. 476=A LR, 1936 P.C. 189. 


Plea that a snit is not matntenable if 
can be raised by defendant after fling his 
statement 


A question which goes to the root of 
a suit oan be raised at any stage of the suit 
and is a question of which the Court must 
take cognisance when brought to iba notice. 
In a suit brought by a partnership firm, i$ 
is open to the defendant, even after he has 
filed his written statement to take the plas 
that the suit is nob maintainable, as the 
partnership firm bad not been registered 
under Seo, 58 of the Partnership Aot. (Me, 
Nair, J,) < 
GOPINATH MOTILAL os. RAMDAS. 
ALR, 1936 Cal. 133=261 1.C, 741, 


Suit valued at over Rs. 5,000— interlocu- 
tory order by Sub-Judge awarding certain 
cosis—jurisdiction of Munsiff to execute the 
order. 


An es anil igh err 
was passed by a Sub-Judge hearing a sui 
valued at over Rs. 5000. Tho said $ra? a 
decres was sent to the Munsiff fer execution 
and was duly executed by him. In second 
appeal, it was urged that the Munsiff had 
uo power to execute the decree, -Held, that 
the execution was invalid, as the Mansiff 
had no jurisdiction to gxeonte the decree, 
snd as it was a case of inherent want of 
jurisdiction and not of irregularity, the 
dafeot could not be cured by waiver. {Khaya 
Mohammed Noor if Varma JJ.) 


MST. ANCBARI vs. BRIJMOHAN LALL 
MADAN LALI» 


17 PLT. 160=181 LC. 700=A.1,R, 
1936 Pat 177. A 


Objection as to yaluation by defendants-- 
Submission by plaintif —decisim if bind- 
ing, i 
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When a Court allows an objection by the 
defendant to the valuation of a mib given 
by the plaintiff, who submits to the Court’s 
orders, the question of jurisdiction must be 
held to have been finally desided hetween 
the parties and it cannot ba re-agitated 
E aa (King C. Ik Zia- Ul- Husan 
J. 


Pratar BAHADUR SINGH vs, BAR- 
KHANDI MAHESH PRATAR NARAIN 
SINGE. i 


1936 O.W N. 132=160 LC, 4812. 
. LR 1936 Oudh 222, 


Power of Court to assess fair rent in 
cases not covered by statute. 


Under the general law, no Conrt has 
jariediation to make a contract between 
the parties, An assessment of fair rent is 
tantamount to making s contract batween 
the ‘parties and any Court attempting to 
axercise, such power would be acting with- 
out jurisdiction. . (Wort J.) 

-SAINARAIN Lat & ORS, KASHILAL & 
ANG. 

17 PLT, 715. 


Sust for declaration that assessment of 
town taz by a Panchayat ts illegal —jurisdic 
tion of civil court to entertain. 


Snits are of a civil natura if they are 
spite between subject and subject dealing 
ith civil ygot. A snitfor a declaration 
that the assessment of town tax by a Pan- 
cheyat is illegal and ultra viras is not bat- 
ween subject and albject, hut between a 
subject and branch of a Local Self 
Government, and it does not deal with sivil 
right, but ib" deals with a question of texa- 
tion. and as such ia not a suit of a civil na- 
ture, and civil courts hava jurisdiction in a 
suit of that nature. 27 Cal. 819 distingui- 
shad’ (Suaiman Q. J, & Bennet J.) 


Suro NARAIN vs. TowN ARBA PAN- 
CHAYAT..CHHIBRAMAN. 


1936 A.W.R. 107=1936 A.J. 33> 
ALR. 1936 All. 117=159 IC, 897, 


Civil Court if can declare an arbitrry 
Municipal assessment to be ultravires, 
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An arbitrary Municipal assessment can 
be challanged in a Civil Court and if the 
fact of its being arbitrary is eatablished, the 
Court ean declare such an assessment to 
be ultravires. (B.O. Mitter J.) 


MUNICIPAL BOARD or TEZPUR ps. 
ABDUL HAMID, 


40 C,W N, 33, 


Settlement of date and palm trees for sea- 
son — Sutt for money due on the settlement- 
Court in-whtch such suit should be brought. 


Money payable under settlement of date 
and palm trees for a season, forthe pnrpose 
of taking juice from the trees, is not rent, 
anda suit to realise such money isa suit 
ots Small Cause Court nature and should 
be brought in the Small Cause Court. 
{Agarwalla € Rowland JJ.) 


KAMESHWAR Singh vs. MAHARIR 
PARSHI. 
15 Pat 526-17 P.L.T, .363-A1R, 


1936 Pat, 403, 


Power of Revenue Court to try question 
of proprietory title when plaintif recorded 
as having proprietory title. 


When the plaintiff is reaorded as haying 
proprietory title entitling him to institute a 
suit, it is pot open to the Revenne Court to 
go bebind the decree and receive evidence 
and itself try the queation of proprietary 
title. (Nanavnutiy J.} 


Sauk RAM vs. BHUDAR SINGH, 
1936 O.W.N. 93=159 I.C, 1017 


A suit for partition— Preliminary de- 
cree passed and appeal filed therefrom— 
power of trial court thereafter to entertam 
compromise petition during pendency of 
appeal. 


Where in a suit for partition a preti- 
minary decree waa pasied, the fact that an 
appeal had been preferred from that decreas 
did not necessarily oust the jurisdiction of 
the trial court to entertain a petition of 
compromise and aa application for leave to 
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compromise, Because, a suit for partition in 
which a preliminary deorae had been passed 
must be dasmed to be pending until the 
final deores is passed and the jurisdiction of 
the trial court is not ousted by reason of 
the pandency of an appeal from tha pro 
liminary decree, 53 Mad. 378, followed 
(King C. J. & Nanavutty, J.) 
LALTA PRASAD vs. KEDAR NATH. 
1936 O.W N, §42=163 IC., 202=Al. 
R, 1936 Oudh 320, . 


Suit for declaring a certain revenue sale 
illegal — no consequential relief prayed for 
--question of court-fee taken up as preli- 
minary issue ani decided—Jurisdiction of 
District judge to hear appeal from the said 
order. 

A suit was brought for a declaration 
that a certain revenue sale was illegal and 
nitravires. No consequential relief was 
prayed as no possession had been delivered 
when the suit was brought. A conrt-fee 
of Rs, 30 was paid on the plaint. The trial 
Court took up the question of court-fee as 
a preliminary issne and decided that the 
amount of sourt-fee paid was sufficient. 
Against that order an appeal was taken by 
the defendants to the District Jndge. 
Haid, that the Diatriet Judge had no jurise 
diction to hear the appeal. 23 Bom. 486 
16 C. L. J. 375 and 26 C. W, N. 683 distin- 
guished. (S. E£. Ghosh & Edgely JJ.) 


Rasu DEHARI NANDI vs. HAPPZA 
KHATUN CHOWDHURANI. 


63 CL.) 162 A.IR. 1936 Cal. 784. 


Suit for restitution of conjugal rights— 
Cause of action where artses. 


The Court in whose jurisdiction the 
hasband lives will hava jurisdiction to try 
a suit for restitution of conjugal rights, be- 
cause, the causa of action in such a suit 
arises where the husband lives and where 
the wife refuses to tive, 18 Bom. 316 & 10 
Bom. 401 applied. (Bensley C. J. € Stodart 


+ 


VESUGOPAL NAIDU vs, LAKSHI AM- 
MAL, 
59 Mad. 3092-1938 M,W.N, 19=70 
M3) 288=ALR. 1936 Mad, 288= 
161 I.C: 485. 


Juriadiction--(Con/d.) 


Suit decreed exparte against defendant by 
foreign Court — Previous suits by defendants 
as plaintiffs in foreign Cotrt— Submission 
hy defendant to surisdiction— Effect of. 

Tha plaintiff obtained in the Osohin 
Court an exparte deorea against the defen- 
dants who were rasiding in British India 
at the time of the suit, In oxeoution pro. 
ceedings objection was taken to the juris- 
diction of the Cochin Court to pass a decres 
but the decree-holder contended that the 
defendants had submitted to the jurisdic- 
tion of the Coohin Court by reason of the 
fact that they had in previous cases figured 
as plaintiffs in the Cochin Court and thet 
dur ng the pendenoy of the present suit 
they had written a letter to the plaintiff 
requesting for certain concessions, Heid, 
(1) that the earlier suits in which the 
defendants had been in the position of the 
plaintiffs bad no bearing upon this question 
and (2) that so far as the lottar asking. for 
concessions waa concerned it waa certainly 
to be taken into account as ovidehce bearing 
upon the intention of the defendants to 
remain exparte and not to contest the 
plaintiff's claim acknowledging the same to 
ba a just one. (Beasley, C. J.) 

OOMER HAJEE AYOOB SAIT rs. THI- 
RUNAVUKKARASU PANDARAM. 

53 Mad, 918=71 M.LJ, 93= 162 .C, 


90451936 M.WN 479=43 MLW, 
S07 =ALR. 1936 Mad. 552, 


LAHORE HIGH COURT RULES, ~ 


, >” 

Vol. |, Chap. 12L para. 20-- 
Commission paid to auctioneer for execution 
sale tf must be refunded om sale being set 
aside. : 


Under the rales as framed in para 20, of 
Chap. 12L ef the Rulea and Orders of the 
Lahore High Ceurt, Vol. I, when an auc- 
tion sale ia set aside whether under the 
provisions of the C. P, Code, or under any 
compraimise between the parties, or other- 
wise, the auctioneer ls bound to return his 
commission. The rule ia no doubt bard 
but it is very clear and must be followed, 
{Agha Haidar J.) 


KALYAN BINGR vs. K. S. VARNA. 
ALR, 1936 Lah, 523= 163 I.C, 350, 
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Vol. V. Chap. 6 (b)—Power of 
Advocate or Vakil to plead or act without 
4 power of attorney. 

The rules framed by the Lahore High 
Court in their Rules & Orders, Vol V, 
Chap. Vi (b) relating to the powers and 
duties of advocates and vakils, reproduce 
generally the provisions of the C, P, Code. 
They forbid any advocate or vaki to rob 
for any pergon in any court unless he has 
heen appointed by instrument in writing 
as required by Or, 3, r, 4, C. P. Code, but 
they do not forbid an advocate or vakil to 
plead om behalf of any person without a 
Power of Attorney. An advocate or vakil 
engaged for the purpose of pleading only 
must according to rules file in Court na 
memorandum of appearance. (Coldstream 
€ Bhide. JF.) ` 


aie, RAMZAN vs. GOPAL Das, 


17 Lah. 456=38 P.LR. 961=A1R. 
1938 Lah, 199= 261 10. 764, 


LAND ACQUISITION 


Acquisition of lana in; public body wiih- 
out concern of convenience of owners =- Such 


, acquisition, if valid. 


Public bodies should not exceed the 
limite of the authority committed to them 


by law; they must act in good faith and 
reasonably and with soma regard for the 
inteyesteof those who may suffer for the 
fod óf the cominunity. Thus, when a 
public bod acquires lani without concern 
of the interest of the owner, such soqnisi- 
tion is liable to be set aside by a Court to 
safeguard the interest of tha owner, It is 
immaterial that some future development 
of the situation might afford the plaintiff 
a different ramedy. (Guha € BartleyJJ, .) 


DISTRICT BOARD OF CHITTAGONG vs, 
SASHIFHUSAN PAUL & Ors. 


40 C.W.N. 6872 ALR 
223= 162 LC. 671, 


1936 Cal. 


Basis of compensation for uncertain tenure, 


_ Where the tenure of the vendor is un- 
certain, he being a licensee liable to eject- 
ment at ‘any time, tha measure of bia in- 
terest is the amount of the compensation 
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that he could claim if bis license waa deter- 
mined, That amount is Saed by the 
regulations at the value of buildings, 
(Monroe & Din Mahammed, J.) 


9. O. DHARJIBAOY ys, SECY. OF STATE. 


38 P,L.R, 1071- AIR. 1936 Lah 1010 
= 164 LC, 408, 


LAND ACQUISITION ACT (I OF 1894) 


Sec. 3 (b)—Person having a right of 
drainage if a “person interested. 


A person having a right for- drainage, 
that is. for the water which is on or comer 
on tothe land of a person to flow over 
certain other ground is a person interested 
within the meaning of Sec. 3 (b), Land 
Acquisition Act, and can apply to the 
Collector for compensation at tha proper 
time, on the vesting of the land in the 
Government under Sec, 16, and whatever 
rights of easement he had over the land 
comes to an ond, (Sulaman € C. d. & 
Bennet, J.) 


ABDUL KARIM KEAN vs. THE MANA- 
GING COMMITTEE, GEORGE HIGH SCHOOL. 


1936 A,W.R. 1011-1936 A.L.J. 1160 
=A1R, 1936 All. 879. 


Secs. 3 (d; and 49—Dispute regar- 
ding acquisition referred to Special Judicial 


‘Officer—itts decision if an award and if 


appealable. 


A diapute as to whether the whole or 
part of certain properties should be scquir- 


‘ad was referred to a special Judicial Officer 


appointed by the Local Government under 
the provisions of Section 3 (d) of the Lend 
Aequision Act, The special Officer came 
to a certain deoision on the point and the 
appellant being dissatisfied with the said 
decision filed an appeal against it. Held, 
that the decision was clearly a decision of 
acourt specially constituted under statu- 
tory suthourity and no appeal lies from it 
The Land Acquisition Act does not make 
any statutory provision for appeals from 
the decision of a special sourt constituted 
for deciding a dispute, except when that 
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court makes an award. ‘Madhavan Nair 


£ Stone, JI.) 


KRISHNA MOORTSI AIYAR r3. SPECIAL 
DEPUTY COLLECTOR OP LAND ACQUIS 
TION, KOMBHAKONAM, ` 

59 Mad. 554571 M,L J, 76=43 ML. 
W. 33821938 MWN. 193=AlR. 
1936 Mad, 514, 


Sec. 5 A--Civil Court, if may interfere 
with public body actin; within jurisdiction 
but not benafide. 

Sea. 5 A of the Lind Acquisition Act, 
contitntes no bar to a suit by the owner 


_ of a land for a declaration that a resolution 


by the District Board recommending the 
acquiaition of a plot of land is altraviresa 
and for an injunction restraining the 
carrying out of the resolution, Even when 
a public body is acting within the limita 
of its jurisdiction, the Court may and will 
interfere if it ba shown that the discretion 
given by law has not been exercised bona- 
fide, (Guho & Bartley, Jd} 


‘District BOARD OF CAITTAGONG vs, 
Sosat BHUSAN PAUL, 


40 C.W.N, €87 = 162 }.C 
1936 Cal. 225. 


@71=A.LR. 


Sec 9— Servant, if can accept notice on 
behalf of his master, | 

Where 2 notica under Sec, 9, Land Ac- 
quisition Act was handed over to the ser- 
vant of tne claimant who accepted it on 
hehalf of his master communicated with 
bis. master and received instrnotions from 
him and preferred n claim, keid, that the 
service was valid and good under Sec. 9 ci 
the Aot, (Bhide & Currie JJ.) 

SECRETARY OF STATA vs, TIKKA JAG» 
TAR SINGH, 


ALR. -1936 Lah. 733, 


‘Sees. 9 & 25 < Particulars of claim, 
sf required to be given. 

Under Sec. 9, Land Acquisition Act, 

a claimant must give particulars of hia 

claim. If he fails to specify a certain item, 
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he will not be awarded compensation for 
that particular item, notwithstanding the 
fact that the amount awarded does not 
exceed the total amount claimed. (Bhide 
& Currie JJ) 


SHORETARY OF STATE vs, TIKKA JAG- 
TAR SINGH. ; 
A.LR, 1936 Lah, 733, 


Sec. 23— Determination of amount of 
compensation Prospective improvement of 
land om completion of project for which 
acquired if a proper consideration. 

In determining the amount of proper 
campensation for land acquired for a partie 
cular project, speculations on the value 
likely to be conferred on the land by the 
completiou of the project itself are not ade 
miesible. In all cases of valaation’ how- 
ever, there must be some amount of con- 
jecture and no exact exposition of the. 
reasons for the conclusions arrived sb is 
possible. (Guho, Bartley € R. C, Mitter, 
JI) i 


COLLECTOR OF Dacca vs, GOLAM 
AJAM CHOWDAURY & ORS, 
40 C.W-N, 11432 ALR, 1936 Cal. 688. 


Sec. 23— Principle of valuation— Fron: 
tage to highway or easy access to il, tf to 
be taken into considertion. 


In determining the value of a fig 
be acquired: under the Land eAcquisition 
Act, where the land ia situated in a popular 
locality, frontage of the land i.e., immediate 
contiguicy to highway, and where there is 
no frontage, propingulty or easy access to 
the road are elements to be taken into 
consideration. - (Gako & Bariley, JJ.) 

SECRETARY OF STATE vs, BHUPATL- 
NATA DEV, 

ALR, 1936 Cal, 348, 


Sec. 23—Determination of amount of 
compensation— Prospective improvement of 
land on completion of project for which 
acquired if a proper consideration. 

In determining’ the amount of proper 
compensation for lund acquired for a parti- 
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cular project, apeoulations on the value 
likely to be conferred on tha land by the 
completion of the project itself are not 
admissible. 1n all cases of valuation. how- 
ever, thera must be some amount of con- 
jeoture and no exact exposition of thareason 
for the conclusions arrived atis possible, 
(Guho, Bartley & B. C, Mitter, JJ.) 


C ILLECTOR OF Dacoa vs, GOLAM 
AJAM CHOWDHURY & ORS. 


40 C.W.N. 1143=Al.R, 1036 Ca}. 
688. 5 


Sec. 23 (2)— Owner using building for 
storing goods and for a tion of cus- 
tomers from outside, whether in actual occu- 
pation of busidtng. 


Where a building is used by the claim. 
nant as his 7o-down for storing his goods 
and also for the accomodation of hia custo» 
mera who come from outside he is using 
the building for himself and therefore it ia 
being used by bim within the meaning of 
See, 33 (2) Land Acquisition Act read with 
Sec. 10 (2) (b) of tha schedule to U. P, 
Town Improvement Act. 1919, and he is 
entitled to the extra compensation on 
account of compulsory acquisition,  (Solo- 
min C.J. Bennet 3.) ; 


SECRETARY OF STATE FOR INDIA vs, 


Supa Baw. 


1936 A. W.R. 1064 — £936 A.i..J. 1289, 


Sec. 23(1)— Government announcing 
in advance intention to acquire— Fall in 
price "of the land — Market value if may be 
determined on the lower basis, 


It ia unfair that the Government should 
be able to reduce the compensation payable 
fot compulsory acquisition by merely 
annonneing in advance its intention to 
aoquire a pieos of land and thus throwing 
a ‘cloud’ on its market price before issuing 
notification required by the Act, The 
market price must be fixed with reference 
to the date. of the notifigation under Sec. 
4 irrespestive of the previous position of 
the plot by Government notification and 


Land Acquisition Act —C onti.) 


ita effect, if any, on the market prios. 
(Bhide, J.} 


MARAMMAD ISMAIL & ORS, vs, SRCRE- 
TARY OF BTATE. 


A.LR. 1936 Lah, 599, 


Sec. 23(1) ~ Secondly, Scope of ~ Crops 
or trees grown between date of declaration 
of intention to acquire and date of collector's 
taking possession, if #ncluded, 


Seo. 23 (1), secondty, Land Acquisition 
Act contemplates the value of the crops or 
trees that may have grown on the land 
between the date of the declaration of the 
intantion to acquire and the date of tha 
Collector's taking possession. (Giho if 
Bartley JJ) ie 


BARUSAN CH, SAMANTA vs, SECRETARY 
OF STATR FOR INDIA. 


40 C.W.N: 1034, 


Sec, 23(2)— Market price if can he 
determined on the basis of a sale of an ad- 
Joining land for building a mosgre. 


It ir not proper to estimate the market 
value of a plot of land on the basis of the 
price paid for an adjoining plot of land 
where it appears that the latter plot was 
slod for a nominal sum for the purpose oi 
building a mosque and was obviously infine- 
need by religious and charitable motives. 
(Bhide J.) 


MAHAMMAD ISMAIL vs. SECRETARY OF 
STATE. : 
‘ ALR. 1936 Luh, 599, 


Sec, 23 (2)— Provision of payment of 
16 per cent, if mandatory: 


Ths provision eontained in Sec. 23 (2) of 
the Land Acquisition Act for payment of 15 
per cent in addition to the market price of 
the land acquired in tha case of vompulsory 
acquisition is mandatory and the Judge can- 
not refuge to grant the same. (Bhide J.) 

MAHAMED ISMAIL vs. SECRETARY 
OF STATE. .. . 

ALIR. 1936 Lah, 699. 
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Sec. 34—Possession of land taken be- 
fore award of compensation— Interest on 
value of land, if must be allowed from datz 
of compensation. 


Tha right to receive interest takes the 
place of tha right to retain possession. Al- 
though Sec. 3), Land Acquisition Act. con- 
contemplates an award having been made 
at the time of taking possession, the founda- 
tion of the sestion is, that when compensa- 
iion is payable and has not beet paid. 
interest for non-payment must be given 
from the data of faking posseraion, (Cor- 
nish € Varodachariar JJ. 


REVENUE DEVISIONAL OFFICER, TRI- . 


CHINOPOLY +8, VEXKATARAMA ATYAR & 
ANR. l 
S$ Mad, 433-71 M.LJ, 69= 1986 
MWN. 114243 MLW. 190-2AIR. 
1936 Mad, 199= 160 IC. 957, 


. - 

Sec. 34 —“Deposited”—Meaning of 
—Collector if liable to pay interest under 
the section when compensation money errone- 
ously deposited in Court. 


Tha word “deposited” in Bes, 34 of the 
Land. Acquisition Aot refera only to _acinal 
fact of tha deposit, subject to tha condition 
that sucen deposit muab be in the proper 
Court as specified in See, 91 (2), Accord- 
ingly, when the Collector deposits the com» 
pensation money in the proper Conrt, al- 
thougk in the erroneous view that thera is 
no person competent te alienate the land, 
there is a deposit as contemplated by Sec, 
34, and the Collector is not liable to pry 
intareat nader the section when the money 
is ultimately paid out to the person found 
entitled to it. (R.C. Mitter, J.) - 

SECRETARY OF STATE vs, JAI NARAIN 
CHUNDAR. 


40 C.W.N, 969=166 1.C. 716-AIR, 
1936 Cal. 525, 


LAND ACQUISITION MINES ACT 
(ZVHII Or 1805) 


Secs. 5 & 6— Scheme and object, Per- 
sons working a mine restricled— compensa- 


tion, to whom payable —assessm. nt of com 
pensation. 


Land Acquisition Mines Act—({Con/d.) 


The offeot of Sees. 8 and 6 is merely to pro” 

vide that the restriction shall not be imposed 
unless the Govt. shall be willing to com- 
pensate all persons interested. The obliga- 
tion to compensate follows upon the 
impositiong of the restriction and is not 
dependant on an annotneement by the 
Govt, that they ara willing to pay such 
eompensation. The sompensation is pay- 
able not only to the peraon working the 
miner, but also to royalty-holdera, but the 
amount of compensation will not exceed in 
aggregata the profits likely to accrue, if the 
coal locked up could hava been raised. 
(Courtney Terrel C. J. Dhavle J.) 


SECRETARY OF STATE vs, LUDONA 
COLLIERY Ca, 


15 Pat" StO=87 P.L.T. 17916416. 
S60=A.1.R. 1936 Cal, 248, 


LANDLORD AND TENANT 


Abadi — House in Abadi falling down 
— Proprietor, if can take possession 57 site. 


The mere fact that a Hinya'a honse ina 
village completely falls down, doea not 
justify a Zemindar to have possession of 
the site unless the circumstances afford a 
reasonable ground. for believing that the 
Riaya had abandoned all intention - to 
rebuild it. In case of doubt the Zemindar 
might weli give notice tO the ocoupiar of a 
ruined house requiring the latter to iid 
tha house and intimating that in case 
house was not rebuilt within # reasonable 
time, the Zemindar would treat the - site 
ag abandoned and would resume possession 
thereof. (Niematullah, J.) 


SHEO SAHAI vs. TILOK SINGH. 


1936 ALJ, 569=1936 A.W.R, 541= 
164 1C. 205= AJR, 1936 All. 583. 


Abadi-— Occupation of a site in a town 
by a temple --presumption arising in case 
of agricultural village, tf arises. 

Presumption in the case of an agricul- 
tural village, where the origin of the tunere 
is unknown, is that the zamindar has alio- 
wed ryots to build residental houses in the 
abadi, one incident of such a tenure being 
that the tenure will terminate when the 
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house falls down, Such presumption oan 
not however, be drawn from the occnpa- 
tion of a sitein a town by a temple, the 
tenple not being a building which will fall 
down and of which the sita will ba aband- 
oned, (Bennet & Smith JI). 


KesHAVA Prosan SINen vs. Mst. 
Beni KUNWAR, 


1936 A.W.R. 723=1936 A.L). 1088 
=A,LR. 1936 All, 6312164 1.C, 877 


Abadi—Oocupaticon of a housein an 
Abadi site not abandoned on destruction of 
the house Zemindar, tf can sue to eject. 


The mere falling down of rooms and houses 
during the rainy season oconpied by a rynt 
in the abadi does not give the Zeminder 8 
right to sue for his ejectment, It is only 
where the site ia abandoned that the site 
reverts to the zaminder. (Sulziman O. J. 
& Bennet J.) 


RAMGOPAL vs, Mt, Ganaa Din. 


1936 A.L.J, 503= 1936 A.W.R, 3882 


Abadi— Housa not appurtenant to hold- 
ing — entry in Wajib-ularz as as to tenant's 
right to retain house after giving up culti- 
valton— Right of residence, if ceases with 
loss of holding. 


one a house in the Abadi site of s 
age ia not appurtenant to the holding and 
there is a cléar entry in the Wajib-ul arz of 
the villaga that a tenant is entitle to remain 
in possession of the honsa even when he 
gives up cultivation, tie tenants who oocn- 
py bouses have a right of residence in their 
houses independently of their holdings so 
that even if.the holding is fost, their mght 
of residence is not gone. (Sulaiman C. J. 
& Bennet J.) 


RArDHARI DAL 
SINGH. 
1936 A,W.R. 471=1936 A.L,J. 505 


Alienation— Suit by landlord to cka- 


ilenge alienation by tenant by a registered 
doctiment— limitation when begins to run, 


A larfllord bronght a suit to seb aside 
an alienation made by a tenant by a 


as. Bisany Naru 


Dandlord and Fenant—(Contd,) 


registered deed. The execution of the desd 
was effected a few days prior to registration. 
Held, tbat limitation commenced to run 
from the date of the execution of the deed. 
(Coldstream & Abdul Rashid JJ.) 


DHUMAN KAAN vs, GURMUKH SINGH 


17 Lah, 403=38 P,LR, 287=A.LR 
1936 Lah. 394.” 


Compensation—Stipulation that te- 
nani would not be entitled to any portion 
of compensation on compulsory acquisition 
of the tenancy land, if binding. 

A stipulation by the tenant that if the 
Maunisipality or tha Government acquired 
the land {that is, the land of the tenancy) , 
at any time for any purpose, then the land- 
lord would get tae compensation awarded 
therefore and thé tenant with baya no oon- 
carn therewith ja binding on the tenant wha- 
ther the tenancy iå governed by the TPP. Act 
or by the B. T. Act, bnt ifthe tenant bas 
effected any improvement on the land, then 
he would be entitled to soma compensation 
out of tha compensation allowed for the lands 
acquired on account of improvements effect- 
ed by hini—menasure of the compensation 


being assessed on evidence, (D. N. Mitter 
i Patteson, Td.) 
RADHANATH. Marty rs. KRISHNA 


Ca, MUKHERJER, 


40 C.W.N, 722263 CLJ. 72- A.LR. 
1936 Cal, 249- 165 5.C. 682, 


Ejectment—Fight of landlord to ejeot 
tenant—Onus of proving permanency af 
the tenancy. 

A landlord is entitled to eject a tenant 
after service of notice to quit unless the 
tenant can prove that he bas a right to re- 
main on the land permanently, The onus 
lies on the tenant to prove the’permanency. 
R. 0. Mitter J.) 

GROLAM Hossatn Osracar os. ABU 

BARRAR: * 


ALR. 1936 Cal. 351. 


Ejectment— Suit for ejectment— Proof 
requtred from plaintif. 
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A person suing to eject another from a 
land to which the former claims title must 
prove hia own title and cannot sucoeed by 
merely showing absence of titte in the per- 
son. sued. (Varadachariar & Stoddart JJ) 


KADAMBARI DEVASWoM URULAN vs, 
SEORETARY oF STATE, 


1936 M.W.N, 8542ALR. 1936 Mod. 
191 = 162 £.C. 37. 


Mortgage —Usufruciuary mortgage 
by landlord in favour of tenant—right as 
mortgagee and as tenant, if merge. 


Where the landlord executed a uanfru- 
tuary mortgage of a plot of land in favour 
of a person holding that plot as his tenant, 
the tenants rights as mortgagee and as ten- 
anf do not merge. li the the tenant sells 
his right as usufractuary mortgagee, his 
vendes is not entitled to ejest him, {but can 
as usufructuary mortgages, realise rent from 


thë tenant. (King C. J.) 
JAGMOHAN: AMIR vs. RAM KISAEN 
MISIR 


1936 O.W.N, 748=163 I.C. 922=A.I, 
R. 1936 Ordh, 322, 4 


Nature of tenancy — Tenancy for dwel- 
ling purpose—major portion of the land used 
for agricultural purpose—tenancy, tf. an 
agricultural one. 


Where tha express object with which 
the leasa of a land was given was for dwel- 
ling and for residential purpose, the fact 
that the major portion of the land was put 
to a different use, namely, for enltivation 
Purpose, does not make tha tenanoy an agri- 
cultural one, The objech with which the 
case fas exeonted is to be looked at, 
(Mitter & Patteson JJ.) 


RADHANATH MAITY vs, KRISHNA OF 
MUKHERII | i 


` 40 C.W N, 722263 C.L.J. 722165 LC., 
E82 =A. LR. 1936 Cal 249, 


Nature of tenancy — Inference of per- 
mancy of tenancy when may be drawn. 
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Where for the purpose of establishing 
the permanenay of a tenancy, the following 
facta were relied upon, viz., (1) that the ton- 
ancy was for residential purposes (2) that ita 
origin was unknown, (3) that the rent had 
not been varied at any time, and (4): that 
there had been one or two transfers upon 
which the transferee had bean recognised as 
tenant held, that the ciroumstanoes did not 
lead to the inference that the tenancy was 
a permanent one, and that unless there was 
a series of transfers of a tenancy for residen- 
tial purposes of which the origin was un; 
known and a serie. of recognitions, the 
Court would not be right fin inferring that 
the tenancy Was in its origin of a parma- 
nent character. (R. C. Mitter J.) 


SATYENDRA NATH BHADRA vs, CHARU 
SANKAR ROY CHOWDHURY. | - 
40 C,W.N. 858, 


‘Nature of tenancy— Lend given for 
building purposes—Erection by tenant of a 
permanent butiding—Righis of the tenants. 

. Wheres building of a permanent nature 
is credited by a pereon on land given to him 
for building purpose, he has a right to re- 
main in possession of tha building so long aa 
it stands. Lis not for him to prove speci- 
fically what were the terms on which the 
building was allowed to be erected, (Sutai- 
man C.J, Bennet J.) 
“Kangalya LALL vs, ABDULLA. _ 
1938 A.W.R. 178=1936 ALI 
A.I.R. 1936:All, 3852 160J,C. 986. 


Nature of tenancy—Tenancy crested 
for residential purpose—Land used for 
agriculural purposes—Tenancy whether 
governed by B. T. det or by T, P. Act. 


Whether a tenancy is granted by the 
Bengal Tenanoy Act or by the Transfer of 
Property Act depends upon the purpose for 
which the tenancy was created, User of the 

‘land for ‘agricultural purposes where the 
tenancy is shown to haye been created for 
residential purposes, does not bring tha ten- 
ancy under the B, T, Act. D. N, Mitter. 
4 Patterson JJ) ' ' 


RADHANATH Mariy ps. KRISHNA CR, 
MUKHERJER. 


40 C.W.N. 722263 C.L.J, 722165 LC. 
8322 A.I.R. 1936 Cal, 249, 
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Occupancy right— Grant of occupancy 
right by landlord, if permissible, 


A right exactly similar to a right of ocon- 
pancy oan be conferred on a tenant expres- 
sly by a grant by the landlord, in a locality 
whera the Landlord and Tenancy Procedure 
Act, 1869 is in force, (Guha & Bertley JJ.) 


JOGRENDRA NARAYAN DHAR vy. 
ASKARULEA. 


40 C.W.N, 1301, 


Occupancy right —Grant of mukarra- 
ri right to a ratyat—effect of. 


Where the proprietors of an ertate 
grants an ocoupaney raiyat thereof a per- 
manent lease euch grant has not under the 
general law, tha offect of extinguishing the 
the right of occupancy possessed by the 
raiyat and so render him liable to eviction 
(Wort & Fazl Aligg JJ} ~ 


KALI SINGH vs. MATRU Sivan. 
15 Pat, 584. 


Partition--Partition between landlords 
Co sharer suing for his share of rent— 
rights of the tenant. 


Exoept under the Estates Partition Act 
thera is no procedure by whioh the tenanta 

ayen can be brought on the record or 
eats be brqpght before the Court to show that 
they have agreed to the partition wh'oh is 
about tn take placa between the co-sharer 
landlords. Therefore where after a parti- 
tion, a co-sharar landlord sues a tenant for 
rent, it has ta ba seen whether the tenant 
agreed ro the partition and the spportion- 
ment of the rent, (Wort J.) 


Deo Narain SINGH ve Lita KUER 


17 Pat. LiT, 3802 A.LR. 1936 Par. 99 
= 168 1,C. 1979, 


Partition—Parittion of landlord's inter- 
est— tenant's interest, how affected. 


A Batwara prooseding between the land- 
lord and his co-sharers does not confer any 
right on the tenants whioh they had not 


Landlord and Tenaat—(Contd,) 


before the proceeding. 39 I. C. 98 refered. 
Wort J.) 


NAGA Ray vs. Luca Ray. 
A.LR, 1936 Pat, 2852 162 KC, 875, 


Possession — Purchaser leasing out 
the same to wife of the vendor—Question of 
being put in possession, tf can be raised tn 
a suet for rent by the purchaser. 


The owner of a land sald the same tn n 
certain person who or the same day leased 
out the land to the wife of his vendor. Sub- 
sequently in a suit for rent by the purchaser 
the wife raised the plea that she had not 
heen pat in possession. Held, that sucha 
question did not arise in the circumstances 
of tha oase ae she got such possession of the 
demised land as it was possible to give her. 
Nasim Ali & Henderson, J.) 


e 
SARARATULLA SHEIKH vs. MANIKIAN 
BIBI. 


A.LR, 1936 Cal. 323. 


Poasession— interest of tenant sold in 
execution of money decree— subsequent sale 
of holding by landlord in execution of rent 
decree—landlord’s suit for Khas possession 
af may be resisted by the previous purcha- 
867. | 

The interest of a tenureholder had bean 
put up to sale in execution of a money dec- 
ree and parchased by ona K, who -how- 
aver did not obtain delivery of possession. 
Subsequently, the landlord in ignorance of 
the sale to K filed a rent suit implending 
all the tenure-bolders, except Y, and having 
obtained a decree in such suit, parehased 
the entira holding in execution thoreof, 
and served the uanal notice under Sac. 167, 
B. T. Act. On the landlord, thereafter, sn- 
ing for khas possession the original tenure- 
holder took the plea that since in the land- 
lord'’a suit, K, had not been made a party, 
the deores pasee in that suit was not g 
rant decree, bat a mere money decree, Held 
that without obtaining a declaration in tho 
pteaence of both the plaintiff and K, that 
K bad an interest in the tanure and was 
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liable for rent, such a defence was not open 
to the orginal decree holder. (Cunliffe € 
Henderson JJ.) 


RAMESH CH GUHA vs, DEENA NATH 
MISTARI. 


63 Cat, 646=62 C.L.J. 483=182 LC, 
384=A.LR, 1936 Cal, 178. 


Possession—-Suit for possession on 
redemption of mortgage—defendant claiming 
land -as occupancy hilding—eniry as such 
in record of rights defendant not in posses- 
sion'at time of mortgage—defendant, if can 
succeed. 


The plaintiff sued for possession of a 
piece of laud on redeeming a inortgtge. 
The defandant contended that the land wna 
his. anzestral occupancy “land and he was 
entitled to centinue to hold it prying only 
the recorded nash rent. It was found that 
the defendant had been :ntered in the Re- 
cord ai? righta as an occupancy raipat. 
Held, that the defendant not having beer 
brought on ta tha land either by the mort- 
gagors or by the mortgages he had no 
rignt a9 against the mortgagoy when the 
lattter came into possession to remain in 
oceupation or possession of the land. 
(Courtney Terrell C.J. & Khaja Mohammed 
Noor J.) 


DEOSARAN SINGH vs, DEORAJ AHIR, 
17 P.L.T, 797. 


Rent—Tenant holding several plots 
under futwara deed, dispossessed from one 
plot-—~ suspension of rent tf allowed. 


The right to suspend payment of rent 
by a tenant on the ground that he has bean 
dispossessed from one out of several plots 
allotted to him in a butwara proceeding, 
continues to apply to all the plots of the 
tanant’shalding. (Courtney-Terrel C.J. 4 
Dhavle J.) 


KHUBLAT SINGH vs. [SHRI PROSAD, 


1S Pat, 443=17 PLT. 158=1611.C. 
109. 
Rent—Kadbsliyai describing tenant's 


holding—total area and lump rental stated 
38 


Landlerd and Tenant-(Contd.) F 


and rate showing the basts of lump rental 
diven—tenant evicted from a portton 
of his holding tf.can claim suspension of 
reni. A 


In a sit for rent of a bolding, the 
defendant pleaded that be bad been dis- 
possessed by the landlord from a portion 
of the holding and was therefore entitled 
to completa suspension of rent. The 
Kabuliyat showed the raiyat’s holding as 
consisting of a number of land, each 
Separately specified and described; the 
total area with the lump rental was also 
stated and a rate was mentioned aa radyan, 
the basis on which the lamp rental h 
bean assessed, Held, that the lease was a 
lease of an ascertained black of lands at a 
lump rental, and on the tenant beina 
evicted from a portion of his holding, the 
doctrine of suspension -of x rent operated. 
(Rowland J.) 


BAUNESHWAR NATH PANDEY vs. 
GUDAR NATH PANDEY. — 
17 P.L.T. 386 


Rent—Suspension of rent—tenant when 
entitled to suspend payment of rent in cass 
of partial eviction. 


An act of a permanent character done by 
the landlord with the intention of depriving 
the tenant of the enjoyment of the demised 
premises or any part thereof ope na 
eviction inyolving the penalty of total a 
pension of rent. But a mistake” about the 
axtent of the premises demised for some 
other bonafides act resulting in unintentional 
diapossessian of the tenant from a portion 
of the tenancy is not such dispossession as 
would attract the doctrine of suspension. 
(Guho € Bartley JJ.) 


JAGADISH NATH Roy ms, 
PROSAD LAHIRI & ANR. 


SURENDRA 


40 C.W.N. 166 


Rent--Suspenston of = rent—test of 
liability for total suspension of rent, 


The test to he applied in deciding whether 
the dogtrine of suspension of rent ahould 
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Laudlerd aud Tenant—(Condd,) 


apply. or not ia, whether the tenancy is an 
indefeasible tenancy and whether thero has 
been interference*by thelandlord with the 
due enjoyment of tha premises demfed. In 


determining the first point the mere faet ` 


that tha tenancy is governed by one lease 
and therefore might, be regarded as one 
tenure is nob énough ; what is to be seen is 
whether ih fet the parcels of the entire pro 
perty demiad ara such that dispossession 
from ona of these paresis necessarily inter- 
ferea with the due enjoyment of the others. 
(Guho € Bartley JJ.) w r 


JAGADISH NATE Roy vs. SURENDRA 
PROSAD LAHIRI. 


40C.W N. 166, 


Rent—Tenant, when can claim abate- 
ment of rent on the ground of encroachment 
on the leased premises, 


A tenant claiming suspension and sabata- 
ment of rent on the ground of an enoroach- 
ment on the leased premies by the landlord 
must shaw that by the encroachment in 

uestion, tha landlord has dome Something 
ds gtave and permanent nature with ths 
intention. of permanently depriving tbe 
tenant of a partion of the subject of the 
demise, An encroachment of u few jnches 
caused by the ereotion of a platform, which 
is capable of baing demolished in a short 
space of tima cannot be said to be of a 
nt or of a grave character 40 as to 
constitute ya eviction, and to entitle the 
tenant te claim suspension of rent, 
(Me Nair J.) 


NtsH1 KANTA SARKAR vs. SIR DEYVID 
EZRA. 
A.LR. 1936 Cal, 135. 


Rent— Righi of Government to levy as- 
sessment on land —Ezemption when can be 
claimed. 


The Ruling power in India is entitled as 
a matter of right to levy such assessment on 
land asit thinka proper, and if any one wants 
to claim any exemption from liability to pay 
such assessment whether it is called land 
reventieeor ground rent’ or by any other 
name, he must establish that exemption by 


CURRENT LAW. DIGEST 596 


Landlord aud Tonant—<é ané7,) 
‘sufficient evidence. It is not for the Crown 


to prove that it has aight to levy assessment 
og land. (Pandrany Rau J.) $ 


1) 
SECRETARY OF STATE FOR INDIA vs. 
K. SARANGA PAN! AYYANGAR 


$936 M.W.N. 356-161 IC, 1002= 
ALR. 1936 Mad, 320. 


5 . 
@ Rent— Document eating rent to be a 
fixed sum for yeai—provision that rent 
wonte increased or decreased, if area to 
ba found more or less—rent, if tiable to be 
enhanced, 


4 
A document stated that a raiysti right 
was being conferred on the tenant. The 
right so conferred was expressly. made heri- 
table, and the rent was fixed ata certain 
sum per year. It was futher provided that 
if on measurement the area was found to ba 
more or less the rent would he increased 
or decreased decording to the rent mention- 
ed in the dooument. The tenant was not 
to ont old tress or excavate tanks, but there 
was no provisidn restricting his right to 
tranefer the holding. Held, that having 
regard to the terns of the document as s 
whole, the rent waa intended to be fixed 

iu perpetuity.{ R. C. Mitter J.) 


NAGENDRA MOHAN NATA vs, JOGEN- 
DRA Nats SEN & ORS, . 


63 C.L,J, 579. 


Rert—Rent free grant—non payment 
of rent creates no prestimption—entry in 
record of rights—effect. 

Mere non-payment of rent for a period 
of 12 years or mere is not suffitient to estab- 
lish a rent free grant. When there is 
an entry in a record of rights to tha effect 
that a holding is rent fres, the tenant must 
prove some contract or settlement which 
allows him to hold the land rent free. It 
cannot be proved simply by the entry in 
the record of rights. (Wort J.) 

SURPAT SINGH vs. GENE JHA. 

A IR. 1936 Pat, 315=162 I.C. 959. 


Rent--Suit for settlement of fair rent 
on ground of accretion —defendant pleading 
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that at the time of the passing of the B, T, 
Act, predecessors of landlord had no right 
to additional rent—burden of proging plea. 


Ina suit by the Jandtord under the B, T. 
Act, for settlement of fair rent in respoct 
of ageretions to the tenure of the tenants, 
the latter contended that at the time of the 
passing of the B, T, Act, the pradecessora 
of the landlord had no right to additional 
rent, Held, that the burden of proving the 
plea taken by the tenants rested on them 
and they had to show that when the B, T. 
Act, was anacted, the predecessors of the 
landlord had no right to enhancement of 
rant. (Cunliffe & Henderson JJ ) 


KHAJA HABIBULLA vs. BEPIN Cr, RAL 
A.1.R. 1936 Cal. 454. 


Tenancy—Non payment of rent by 
tenant if creates title by adverse possesston, 

The mere non-payment of rent by a 
tenant does not cause cessation of tbe 
‘relationship of landlord aod tenant or 
convert the possession of the tenant into 
adverse possession. (Jai Lal J,) 
~ GIRDHARI RAM vs, QASIM & ORS. 


38 PLR, 804<AIR, 1936 Lah. 461 
=163 1,C. 592. 


Tenancy—Tennncy in the name of a 
dead person—another person occupying the 
land —such person, if can be regarded as the 
tenant, 


Where the tenancy was in the name of 
a deceased person, and another paraon was 
occepying the land in tbe character of the 
de facto guardian of the tenaut’s eon, such 
person cannot be recognised aga tenant in 
his own right. A I. R. 1924 Cal. 585, 
distinguished. {Milter & Patterson JJ,) 


RADHANATH MAITY vs. KRISHNA CH. 
MTUKHERJI & ORS. 


40 C.W.N. 722=63 C,L.J. 72=165 
1C 632=A.LR. 1936 Cal. 49. 


Title~—Tenant, if can question title of 
person inducting him on the land, 


- manner he thought 


Landlord and Tenant— (Conid) 


If a tenant has been inducted upon tho 
land by a person. the tenant cannot quos- 
tion the title of that person who baa induc- 
ted him on the land. The tenant cannot raise 
the question that the person who let him 
into possession was merely a benamdar. 
8 Cal, 238, 11 Cal, 519, 28 Mad. 526 € 34 
Bom, 329 relied on ; 31 Mad. 461 & 28 M. 
L, J. 697 dissented from. (B. O. Miter J) 


DINGBANDBU GAN vs. MAKIM SIRDAR 


49 CWN. 460=A.LR, 1936 Cal, 93= 
163 I C. 468, 


LEASE. 


Construction —" Bemiads"—Ferm, Y 
applicable to a lease from year to year, 

1t- is impossible to apply the term ‘“Bemi- 
adi” to a leasa from year to year. The 
question depends not so wuch npon the 
use of the term but the proper construction 
nf the deed to which the term is applied. 


‘(Wort J) 


DARBAR SAHEB vs. BARE DAL KAN- 
DARP Nata SAH DEO. 


17 P.L.T. 488= 162 1,C. 797 2 AIR, 
1936 Pat. 275,- 


Construction—Bemiadi Thicca Patta 
— Grani to lessee and his hetrs—Fixed 
rent— Right to sub-lease granted—Lease if 
to be construed as n permanent one 


Where n leasa described as a s mhanga i 
thicca patta provided that the lessee an 
heirs weve to pay a fixed rent fà the lessor 
and to his disciples and the lease permit- 
ted the lessee to enjoy the property in any 
roper and empowered 
the lessee to let the lands out to tenants if 
ha thought fit, held, that the leasa was to be 
considered a permanent one, (Wort £ Row 
land JJ.) ; 

DARBAR SAREB vs, BARE LAL KAN- 
DARPA NATH SAH DEO, 


17 PLT. 488=162 LC. 797- AR. 
1936 Pat.275. 


Gonstruction—Lease of a supply of 
water Implication of. 

The lease of a supply of water implies 
the continuance of that supply so far as in 
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the power of the lessor during the whole 
period of the lease. Where, therefore the 
supply of water depends on the repairs of 
certain embankments, the plaintiff has the 
duty even when there was no atiptistion 
whatever in the lease that the lessee was 
bound to repair the embankments, to carry 
out the usual repairs of the embankments 
for enauring the supply of water. (Bennet 
& Smith JJ, 


KAMAL DEBI vs, DR, SARI KHUDA- 
DAD, 


1936 A,L.J, 6825-1936 A.W.R 533= 
143 1.C. 872=A,LR. 1936 All, 522, 


Construction—Terms of lease pro- 
viding for payment by lessee of all taxes, 
rates, etc, which were to be charged, assessed 
cr #nposed upon the mines—abligation, if 
limited to charges on mines themselves. 

Under the terms of a mining lease, the 
lengo was to pay and discharge all taxes, 
rates, assessments, impositions, ete., charged 
assessed or imposed npon the said mines by 
the Goverment of India or Local Govern- 
ment. Ina suit by the landlod to racover 
road cess, mine cess and income tax if was 
centended by the tenants that these imposi- 
tions which were on the landlords did not 
come within the covenants in tho lease as 
they were not charged upon the mines hut 
were charged upon the iandlord in respect 

Pern Held, ou a consideration of 
lease, that the obligation under it could 
not be limifed to charges on the mines but 
extended to chargea imposed in respect of 
them on persons, viz., landlord or tenants, 
and that the tenant undertook the liability 
to pay all charges of a recurring nature, 
wheather imposed on the mines or on the 
lessor or the lessee in respect of them. 
(Nasim Ali 4 Edaley JJ.) 


BANGAL CoaL Oo.; LTD. vs. KISHORI 
LAL. SINGH Duo. 


40 C.W.N, 1118=A,LR 1936 Cal. 459 
= 168 LC, 615. 


Construction—Lease acknowledging 
occupancy rights of lessee to be perpetual 
and conferring certain duties on the lessee 
—nature of right conferred. 
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A lease stated that the occupancy right 
enjoyed by the lessee which was for life, 
was to be perpetual at a certain fixed rent 
and imposed on the lessee, cartain obligations 
to provide for the’ pay of ibe chaukidar 
and the patwari and for fhe village 
expenses. The lense further stated that the 
lessees were to remain in possession and 
occupation generation after generation. 
according to the conditiona of the lease. 
Held, that the lease conferred upon the 
lessees merely heritable ocoupancy rights, 
in the place of the occupancy rights for 
life previously enjoyed by them, and the 
non-reservation of the right of re-entry 
did not necessarily indicate nny intention 
of conferring a transferable estate. (Hing 
C. 2, € Nanavutty J.) i 


HIRA LAL vs, GAJRAJ KURR. 
11 Luck, 203, 


Ri è 2 
Covenant— Covenani restricting trans- 
fer, of binding on lessee's assignee, 


A covenant running with the land 
hinds not only a lessee but also assignees 
from him although they are not expresaly 
mentioned, An éxpressed covenant not to 
transfor the demised premises without the 
consent of the tandlord is a covenant 
running with the lahd and therefore it is 
enforceable against a person who purchased 
the lesses’s interest in execution of a decree 
for rent obtained by the lossor against the 
lessee, (Dhavle € Agarwalla JJ.) 


THAKURDOYAL SINGH, vs. PRAMATHA 
NAH MITRA. 


15 Pat. 673=17 PL.T. 5027164 IC, 
811(2)2 A.L,R. 1936 Pat. 493, 


Covenant—Lessor's right of re-entry 
on breach of covenant— matters that must 
be ascertained. 


Where it is claimed that a lessor is entitled 
to re-enter by reason of the lessees’ breach 
of a covenant, it is first necessary to ascer- 
tain what it waa thatthe lessee covenanted to 
door not to do, then to see, first, whether the 
agreement provides for re-entry on breach 
of suol covenant ; and finally whether there 
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has heen a breach of the covenant by the 
lease, (Dhavle 4 Agarwalla JJ ) 


PANCRAM SINGH vs, PROMOTHO NATH 
MITRA. 


15 Pat, 680=17 P.L.T, 5542 A.LR, 
1936 Pat, 450= 164 1,C. 358, 


Covenants — Lease of colltery—Under- 
taking by lessee to pay royalties without 
deduction and pay all assessements in the 
nature of public demand—Such covenant, 
1/ covers assessments, not on, but in respect of 
mines or lessor’s shares thereof. 


The lease of a colliery contained a coven- 
ant that the stipulated “royalties shall be 
paid free (rom any deductions, niso all taxes 
rates, agsessmente and impositions whatever 
being in tha nature of public demand which 
shall from time to time be charged, assessed 
or imposed upon tha said mines or any 
part thereof." Heid, that the covenant was 
not limited to tho [essee’s share of the taxen 
or only to the takes charg d on the mines, 
but covered both leaasor’s and the lesses’s 
share of all charges of a recurring nature 


_heing public demands whether they were 


described in the statute as imposed on the 
mines cr on tha lessor or the lsasee in 
respect of them ; that accordingly the coven- 
ant covered road cess and mine cens. 
(Nasim Ali £ Hdgley JJ.) 


’ BENGAL COAL ©». LTD., vt, JONARDAN 
K:SHORI LAL SINGH Dro. 


40 C.W.N, 1118=A.1.R, 1936 Cal, 459 
=185 IC. 615. 


a 
Cov: nants — Lease in favour of several 
persons —share of each specsfied—breach of 
covenant by some—proviso for re-entry, if 
wouid operate against all. 


Where a lease is in favour of several per- 
sons, and the share of aach is speceified, and 
thera is a covenant for re-entry on transfer 
of the entire property or even a portion of 
it, the breach of the covenant in reatraint of 
alienstion by one the lessees cannot en- 
titla the iandlord to re-enter on the whole 
property, buf he can only reenter on the 

share of tho lessee committing the hreach un 
less thera is an express clause in the agree- 


Lease— (Contd,) 


ment giving the landlord right to reenter 
on the whole interest of the leseees, (Dhanla 
& Agarwalla JJ.) 


PANCHAM SINGH & ORS. vs. PROMOTHO 
Nata MITRA & Org, 


15 Pat. 680-17 PLT. S842 AAR, 
1934 Pat, 450= 164 I.C. 358. 


_ Ejectment—Notice of ejectment offer- 
ing compensation to tenant for stractures- 
no provision as to compensation in lease 
deed—landlord if entitled to eject withoni 
payment of compensation. 


Where the landlord, in a notice of 
ejectment given to his tenant undertook 
to compensate the latter for the strvetnres 
raised hy him on the leasehold land, but 
the lease desd contained no provision as to 
the payment of compensation, and the land- 
lord ultimately sued the tenant for ejeot- 
ment without even tendering the compen: © 
ration offered in the notice of ejectment, 
held that the failure to tender the compen- 
sation, rendered the notice ineffectual, 
Although, according to the terms of tha 
lease, the landlord was not In any way 
hound to pay compensation, yet, by offer- 
Ing to pay compenration, he must be 
deemed to have waived any express rights 
which he may have had under the terms 
of the lease. (Hdgely JJ.) 


SAAMBHU CHANDRA HA SOR: YA 
Kanal LAL GOSWAMI & ORSa 


AAR, 1986 Cal. 561, 


Forfeiture—Part forfeiture, if per- 
missible, 


A leases by denying the title of the lessor 
incura forfeiture, but it is at the option of 
the landlord to take advantage of the for- 
faitura or not, and if he clects not to do so, 
the forfeiture is waived. It is not however 
«pen to 8 landlord to treat the tenancy as 
forfeftura in part and subsisting as to tha 
remainder. (Venkataramana Rao J.) 


VADDAPARTI SAQRAYYA vs. VODOORI 
SooRANA. . è 


ALR. 1936 hal 252 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


803 


Lease—(Contd.) 


Rent—Joint lease one lessee put th 
possession —other lessee, if can deny liabi- 
lity to pay rent, 

When two persona execute a joint lease, 
and one of them is xctually: put in posses- 
sion, the other cannot avoid liability for 
rent, unless he can show that he requested 
the lessor to put bim in possession, but 
the requeat was not complied with, or tbat 
the lessor basin any way obstructed him 
in entering into joint possession of the 


premi-es. 33 Mad, 499 relied on; 40 I. C. 
684 distinguished. (Tek Chand J.) 

Nuk MOMNAMMED ws. AHMED ALI 
KWAN, 


A.1.R, 1936 Lah. 815 = 165 LC. 56, 


Rent—Lease providing that rent not to 


-he enhanced and in event of dilusion not to be 


reduced - landlord, if entitled to settlement 
of rent on accretion, 


Certain araa of land was settled after mea- 
surement af s certain rental and ihe 
kabuliyat provided that there was to be no 
enhancement of rent by the Inndlord, nor 
any abatement of rent in the event of 
dilavion. On there being an increase in the 
area of the tenanoy by accretion, the lan- 
lord applied for settlement of fair rent. 
Held, that it nowhere baving bean stated 
in the kabuliyat that the landlord was 
willing to eurrander his right to additional 
arny land which might subsequently 
orm by accgetion, the landlord was entitled 
to settlement of fair rent for the lani agoret- 
ing to tha tenure of the tenant. (Cunliffe 
& Henderson JJ) 


KAAJER HABIRULLA & ORS. vs, BRPIN 
Cu. Rat. 


AIR. 1936 Cal. 454, 


Rent—Rent created charge on property 
- -half rent payable be plaintif and half 
to proforma defendant—suit by plaintiff 
for share of rent- charge on the whole 
property, if enforceable. 


< The terms of a lease contained a clear 
atipalation that the reni was a charge on 
the property, There was also a stipulation 
that half the rent was payable to the 
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plaintiff and bali to the proforma defand- 
ant. When the plaintiffs ened for their 
share of rant bringing the parties entitled to 
the other eight annan rent as defendanta 
on tha record, held, thera waa no defect in 
the frama of the snit and the plaintiff was 
entitled to get a charge on tha whole pro 
porty. (Muhammed Noor if Rowland JJ,) 


AMAL KRISHNA Roy vs. KEDAR NATH 
BANERJI. 


ALR 1936 Pat. 306-163 IC. 175 (1) 


Rights of lessee -Lessee paying lessor's 
decree-holder — Lease failing - Lessee, tf can 
get refund. 


Where e leesee paya monay toa deeree. 
holder of tha lessor on the basis of bis lense, 
and the decree is subseqnently set aside, 
the lessee bas a right to get a refand of the 
meney from the person to whom he paid 
the money, . 


MAGHI MALL va. L. GANPAT RAI. 


38 P.LR.717=ALR. 1936 Lah. 
16316. 12%. 


212 


Rights of lessee—Tenani, if entitled 
to appropriate ghooting stones lying on the 
surface within his tenure. 

In a lease, the lessor ordinarily retains 
all rights in mines and gnarries, whethe open 
quarries, or those involving mining opera. 
tions and tunnelling beneath the surface. An 
ordiuary agricultural tenant is not disenti- 
titled to use the surface and take therefrom 
what he findson the surface. He may collect 
and remove ghooting stones lying on the 
surface, I. C. L. J, 526 Ê20 CO. W. N, 1135 
relied on. (Rowland J.) 


Ras BEHARI MONDOL vs 
DIBE CH Das. 


160 LC 114=A,LR, 1986 Pat. 


JAGA. 


lil. 


Sale —Leasehold put up to auction in 
execution of rent decree declaring charge 
against auch leasehold by lessor after dis- 
claimer, effect of. 


A sale in auction of the leasehold after 
the disclaimer in execiution of a decree for 
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rent obtained by the lesfpre will not have 
the effect of raguecitating the leasehold 
even though the decreas may have created 
and declired a charge on the leasehold and 
the lessor will not acquire any title by pur- 
chase in such sale. (Mukerjee € Jack JJ.) 


SATYA PRIYA GHOSAL vs. BARID 
BARAN MUKHERJEE. 


63, Cal. 1123=40 C,W.N, 846. 


- Sub-Lease—Provision in lease prohi- 
biting sub-letting without landlord's consent 
effect. 


When a lease contains a covenant against 
sub-letting without the landlord's consent, 
a: aub-leasd without such eonsent is not in 


valiad, but is liable t> be affected by the for- - 


feitura of the head lease. The lessa is res- 
ponsible to the sub-lesea for a covenant for 
quiet eyjoyment, bus he may protest himself 
by making hia contract with the enb-lesses 
subject to’ the landlord’s consent. Tha 
lessee must however apply for Such 
coment within the time fixed or within a 
reasonable time failing which the sub. lessse 
may yapudiate the lease. (Amir Als J.) 


BATTERSBy vs, DE ORrRUZE, 


63 Cel, 31. 


Surrender —Karnavan granting lease 
of properiy—-Lessee effecting improvement. 
and later mortgaging his interest Subse- 
quent fraudulent surrender to landlord who 
taking surrender with notice of mortgage 
—Valsdtty of surrender as against mort 
gagor. ‘ l 


Tha first defendant leased soma Tar- 
ward properties to the third defendant. 
The latter effeated considerable improve- 
ments in the property and subsequently 
executed a mortgage with possession to the 
plaintiff who leased it back to the third 
Gefendant on the same date. Subsequon- 
ly tha plaintiff gave the third defendant a 
notice terminating the tenancy and demand- 
ing possession of the property but before he 
could sue for ejectment the third defen. 
dant fraudulently surrendered possession of 
the property to the first defendant who took 


Lease— ‘Conrd,) 


the surrendar with notice of the mortgage by 
the third defendant iu favour of the plaintiff 
Held, that the surrender by the third de- 
fondant of his interest in the property when 
there was a mortgage outstanding against it 
waa not binding on the mortgages, as under 
the law the third defendant was entitled 
to remain in possession as a lessee till he 
was reimbursed for the improvements 
effected, ‘The surrender could not operate 
to the prejudice of the plaintiff and the latter 
was therefore entitled to the property as 
against the firat defendant. (Vankatarama- 
mara Rao d.) 


LAKSHMI vs. KALU. 


1936 MW.N. 121 243 M.L,W, 809 
=71 MLJ. 8&2<ALR, 1036 Mad, 422, 
=1621C 893 


LEGAL PRACTITIONER. 


Counsel stating that he has no instruc- 
tions—reasons, tf must be specified, 


It is not proper for Connsel either in 
the High Court or in Courte below to mere- 
ly state that they hare no instruction. 
Counsel should clearly specify what is the rea 
son of their failing to proceed witb the case, 
It may be that their instructions have 
been withdrawn or it may besome other rea: 
gon, But whatever the reason is, Counsel 
should clearly state it to the Court. ua 
man Q. J. € Bennet J.) 


LACHHMI NARAIN vs. SHANKER LAL, 


1936 A,W R, 7912 1936 A.L.J. 902= 
ALR, 1636 All, 670=1641.C, $27. 


Counsel filing precis without definite in- 
structton from client, tf entitled to fees 


It is no business of a counsel to file 
precis on his own behalf withont definite 
instrution from his client, and if there are 
several counsels for a client, it is only 
appropriate that either they should all 
agtes to file the precia or tbat one 
of thom shall bave written instructions from 
his client for filing*the same. In gny caso, 
no preois should be filed before the fee is 
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deposited, and if a counsel files it. he does 
so at his own risk, (Sulaiman C. 4.) 


RAGHURAJ SINGH vs. MST. MUSTARI 
BEGUM, 


1936 A.W.R, 55, 


Power of Advocates in India to compro- 
mise. 


The power to compromise an appeal is 
an implied power inherent in the position 
ofa Advocate in India, and therefore no 
power of attorney is necessary to empower 
& counsel to agree to valid and binding 
compromise Ar advocate who is authorised 

nly to appeal may exercise his powers to 
compromiss the appeal, (Coldstream d 
Bhide JJ. 


RAMZAN vs. GOPAL Das, 


17 Leh 496538 PLR S81- ALE. 
1936 Lah. 199=161 LC. 764, 


Fees paid to legal practioner, when 
should be allowed by way of rasis — certi- 
sate by the pleailer to whom fees paid, if 
enough, 


“ When an application is made hy a party 
that a stated sum paid by him ar pleader's 
foes should be ailowed to him by way of 
conta, the judge has to be satisfied that the 
payment of the fee was made to the legal 

ner; he may of course acespt & 
certifionte given by the legal practitioner if 
it is unrebutted, or in any casa if he believer 
it in preference to any other evidence which 
may be before him ; but he must he satiafied 
that the payment was made, (Allsop J.) 


SARAJURAM SAnt vs. DULARNA BIBI. 


1936 A. Wr. 384-1936 A.L.J, 507 
SAR. 1936 All, 652= 162 IC. 53. 


Lagal practitioner appointed receiver, him- 
self conducting casa—his fees, tf can be 
taxed as costs, 


Where legal practitioner was appointed 
a receiver of the estate of an insolvent and 
he applied under Sec. 54 of the Provincial 
Insolvency Aot, for annulment of a mort- 
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gage executed by the: insolvent and the 
receiver himself conducted the case and 
the Insolvency Court directed that legal 
fees be taxed as oorta even though the 
reeciver did not pay this sum to any legal 
practitioner, held, that a legal practitioner's 
fee could not be taxed as ordered by the 
Lower Oourt. According to the rules only 
such sums can he taxed as legal practitionar’s 
fee haa been actually paid and certified by 
the legal practitioner to. whom it has been 
paid. (Niamatuliha € Smith JJ) 


ABDUL SATTAR vs. OANKAR NATA. 


1936 ALJ. 69551936 A.W.K. 585 > 
AER. 1936 Ail. 489= 163 1.C. 831. 


LEGAL PRACTITIONERS ACT (XVIII 
OF 1879) 


Sec. 13. (f)—Action under the Act 
ayainst pleader for improper behaviour be- 
fore magistrate—matters to be taken tnto 
consideration. 


In proceedings under Sec. 13 of the 
Legal Practitioner's Act for the purpose of 
taking disciplinary action against a pleader 
who bas been convicted under Sea 228, 
Penal Code, for improper behaviour before a 
magistrate, it is right ands ensible that the 
Court shonid consider the setting in which 
tho pleader acted as he did, ra also the fact 
that the act was not done under normal 
siroumstanees, The peculiar circumstances 
of the casa should also be teken into 
consideration in deciding upon the period 
of suspension from practice that should be 
ordered. (Page O. J. dé Mya Bu J.) 


H. a LOWER ‘GRADE’ PLEADER, IN 
Tas MATTER OF. 


ALR. 1936 Rang, 178= 162 1.C, 534 
= 37 Cr, L.J, 623= 1936 Cr. C. 333. 


Seca. 13 &. 14—Client unable to 
write— pieader having name signed by 
client's nephew- conduct, of the pieader, if 
improper, 

A pleader who wanted tha signature of 
his olient on an application, finding that the 
latter was unable to sign on account of a 
swollen hand allowed the client’s name to 
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ba signed by his nephew. Held, that the 
conduct of tha pleader though improper 
did not show such a moral defect in his 
charucter a3 to render him unfit to per- 
form hia duties 43 6 pleader, and it was not 
naeassary to take any disciplinary action 
aga.nst him, (Page C. J. € Ba UJI). 


A LOWER GRADE PLRADER, IN THE 


MATTER OF, 


14 Rang. IS5S2=A 4R. 1936 Rang. 177 
=162 LC. 887=37 Cr.L.J. 721=1936 
Cr.C, 326. 


Sec. 14— Subordinate Conrt, when can 
enquire into the conduct of pleader. 


It is manifast from the language used 
in Sen. 14 of the Lagat Practitionara Act 
that ii is only when in the course of proseso- 
dings before it, a subordinate Court bas 
reason te euppose that a pleader has been 
guilty of misconduct that the subordinate 
Coart is at liberty, whithout reference to 
the High Court, to enquire whether the 
pleader had been guilty of misconduct or 
not, 11 B.L R. 111 overrnlad; 49 Cal. 
850 dissented from. (Page O. J, € Ba U J.) 


U. TERIN NYUN vs DIST. SuPHRIN- 
TENDENT OF POLICE, MAUBIN. 


23 Rang. 787=162 1.C, 988=A.1R. 
1936 Rang. 188=37 Cr.L.J, 510- 1536 
Cr. C. 242. i 


Sec. 14—Proceeding under the Section 
if can be taken in respect of actions outside 
Court. 


_ A Oourt is competent to take cognisance 
under Seo. 14, Laga! Practitioners Act of the 
action of a plerder only in respect of pro- 
cesdivgs taken. under the Section in re<pect 

fa proceeding in another Court, (Page C. 

Bu US. j i 


A LOWER GRADE PLEADER, IN THS 
MATTER OF. ; 


14 Rang, 152=A.LR. 1938 Rang. 177 
=162 LC. 887=37 Cr.L.jJ. 721=1936 
Cr, C. 326, 
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LETTERS PATENT (BOMBAY HIGH 
COURT) 


Sec, 15—New point, if may be raised 
in Letters Patent appeal. 


In an appeal under the Latters Patent, an 
appellant is uot entitled to be heard on 
points which had not been raised before 
the Judge from whose jadgment the appeal 
has been’ preferred. The question is one 
ai practice, though it does not mean any gb- 
solute prohibition 36 Bom. L. R. 1052 
relied on. (Broomfield € Macklin JJ.) 


SATIAPPA GURUSATLAPPA HUKRRI va, 
MAHOMED BAHEB. 


60 Bom. 516=83 Bom L.R 221=A.1R, 
1936 Bom, 227= 163 1.C, 305, ' 


Cl. 26—0mission lo sum up evidence, 
if a ground on which the High Court can 
interfere under the Letters Patent. 


The omission to sum up the evidence 
to tha jury, and a consequent failure to 
comply with the provisions to Seo. 297, Cr. 
P. Code, amounts to an error of law te 
bring the case within Cl. 26 of the Lettere . 
Patent of the Bombay High Court. But 
simply because there is a misdirection, it 
does not follow that the Court has no op- 
tion but to set aside the verdict of the jury. 
Cl. 26 merely provides fora review of the 
case. {Beaumont ©. J, Broomfield 4 
Wadia J.) 


EMPEROR vfs PuTTan Hass = 


60 Bom. 599= 35 Bom. L.® 19= 160 
LC 1060=AIR, 1936 Bom. 52237 
Cr, L J. 366=1936 Cr, C. 164, 


Cl. 26 —Court of review, ifcan set aside 
verdict, where there has been no .tilegality, 
but merely an irregularity. 


Although Seo 537, Cr, P. Code, does 
not in terms apply to A oasa dealt with under 
Cl. 36 of the Letters Patent. the principle 
underlying that section should be applied. 
Where there has bean no illegalityin the 
mode of trial but only some irregularity in 
the process of trial, the Court of review is 
not sntitled to set aside the verdict or 
judgment, unless it is satisfied that the 
irregularity has lef to a miscargiage of 
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justice or has prejudiced the aconsed, (Bene 
umont O. J., 4 Broomfield & Wadia JJ.) 


EMPEROR vs. PuTTAN HASSAN. 


60 Bom. 599238 Bom. L.R, 19=A,LR, 
1936 Bom. 52=160 LC, 106)= 37 Cr, 
LJ. 366=1936 Cr, C. 164, 


LETTERS PATENT, 
HIGH COURT) 


Cl. 12—Leave under the clanse —revo- 
cation of leave, tf possible on grounds of 
hardship, humanity or collusion. 


(CALCUTTA 


Whara a pronote is executed in Oalontta 
but outside the Original jurisdiction of the 
High Court and then it is endorses? over to 
a petty within its jurisdiction, ther» oan be 
no sach hardship on the Dafendant, if a 
anit is brought by the endorses on the 
Original side, as will juatify the Couri to 
reyoka a leave granted under cl. (12) of 
the Letters Patent to the andora». (Derby 
shire Q. J, € Costello J.) 


BHABANI PROSANNA 
RADHIKA BHUSAN. Roy, 


LAHIRI va. 


40 C.W.N 1349, 


Cl. 12—~Application to revoke leave grant- 
ed under cl, 12 if can be made after steps 
taken in a litigation. 


yan if tha defendants the makers of 
the promis@ry notes as also the majority of 
the plaintiffs reside outside the jurisdiction 
of the court, and even if the only part of 
the canse action on which the plaintiffs 
realy for the purpose of jurisdiction is an 
assignment, still where preliminary stepa. 
have been taken in litigation, by way disco. 
very, adjournment by consent and where 
the suit has b3sn allowsd to appear on. ths 
Prospeotive list, a leave granted under dól, 12 
of the Lstiers Patent ought not to be 
revoked. Sach application should always ba 
mede at the earliest possible opportunity 
(Panckridge J.) 


HarwatH Roy BINRAT vs, 
PROSAD SINGH. 


49 C.W.N, 165=162 LC 234=A.LR, 
1936 Cai, 230. 


SHEO 


Lattora Patent—(Coxtd,) 


Clause 12— Revocation of leave tf pos- 
sible on grounds of hardship, humanity or 
collusion. 


Where an assigamont of a promissory 
note was admittedly for value and not 
brought about simply for tha purpose of 
embarassing the «defendant and creating 
jurisdiction and where hardship upor the 
defendants wag not apparent, the note 
having baen exeouted within the municipal 
limits of the town of Calcutta although out- 
side the original jurisdiction of tbe High 
Court—as also on the principle that any dis- 
orimination between the plaintiffs and defen- 
danta who are interested in negotiable inatru- 
ments on the grounds of bardship or hama- 
nity or even on the ground of legitimate 
collusion ta assign would effect in striking 
at the very root of the Inw of negotinbility 
the contention of the defendants that 
leave to sue granted under clause 12s of the 
Letters Patent ought to be revoked, was 
not given affect to, (Cunliffe J.) 


RADHIKA MOHAN Roy vs, RHABANI 
PROSANNA LAHIRI.- 


63 Cal. 908=40 C W,N. 717184 I.C. 
904. 


Cl, 12— Leave to sue on the Original 
Side—jurisdicticn of the Court to revoke 
leave. 


Where on an application by the defen- 
dant far the revocation of leve obtained hy 
tha plaintiff on the assignment of a promi- 
Beory note, to sue on the Original Side of 
the High Court at Oaloutta under OL 12 of 
tha Letters Patent, it ia found that the 
assignment took place within jurisdiction 
on the day before the expiry of the period 
of limitation, that the promissory note had 
been originally executed by the defendant 
outside jarisdiction, that the sum at stake 
was not a large one and there was no likeli- 
hood of any issue being made which the 
local Tribunal would nob be competent to 
to try and that the circumstances of assigu- 
ment suggested collusion for the purpose of 
creating jurisdiction, held. that leave under 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


613 CIVIL DECISIONS 614 


Letters Patent— (Conta } 
CL. 12 waa liable to ba revoked. 
150 distinguished. (Pankridge’ J.) 


KALOORAM AGARWALLA vs, JONISTAA 
CHAKRAVARTY, 


63 Cal. 435 = 40 C.W.N, 161= 163 1C. 
167= AIR, 1936 Cal. 349. 


59 Oal, 


Cl. 12— Revocation of leave—defendant’s 
residence and nature of transaction how far 
to be taken into acount in granting or re- 
Jusing leave. 


When people take an assignment of a 
pronote they should be prepared to enforce 
their claim either in the Court within whore 
jurisdiction the maker resides or in a juris- 
diation where a part of the cause of action 
with which the makers ara directly con- 
cerned has arisen, Therefore, where the 
defendants who wers landholders in Dis- 
triet Monghyr had borrowed money and 
purchased commodities for personal se 
from a trading firm of the locality and on 
an adjustment of tha account geve a promis. 
tory note for such debts, and the same was 
assigned to a person in Bhagalpar who 
assigned it to a relation of hie in Calontta 
for valuable consideration, and the latter 
obtained leave to sue in the Caleutta High 
Court under ol. 19 of the Letters Patent, 
held, that leave was liable to be reyeked on 
defendant's application. ‘Panckridge J.) 

*DAULATRAM RAWATMULL vs. MARA- 
RAI LAL. 


63 Cal. 526=40 C.WN 164=1621.C, 
287=A.LR. 1936 Cal, 219. 


Cl. 15—Decision in Land Acquisition 
appeal if judgment within the meaning of 
the clause, 

A Judgement of the High Conrt in a 
ease under the Land Aeqnisition Act, 1894 
as amended by Act XIX of 1921 is a 
“jadgment” within the meaning of cl, 15 
of the Letters Patent. 41 Mad, 943, 16 
C W. N. 961.617 CO, W. N, 421 distin. 
ile (Guko Bartley € R. C. Mitter 
J. A 


CULLRCTOR OF DACCA ta, 
AJAM CHOWDHURY & ORs. 


40 C.W.N. 1142=A IR, 1936 Cal, 853, 


GOLAM 


Letters Patent- (Contd) 


Ci. 15—Pronouncement of judge on a 
special report by an Oficer under Chap. 26, 
r 50, of the Original Side Ruies, if a judg- 
ment, 

‘The pronouncement of a judge on s 
special report submitted by an Officer tak- 
ing a reforenoe under Chap. 26, r. 50 of the 
Original Side Rules and Orders of the Cal- 
outta High Court is not a judgment within 
the meaning of ol, 15 of tha Letters Patent 
and is therefore not anpealable. (Derby- 
shire C. J. € Costallo Jd.) 


GANGADHAR BAGLA vs. KANTI CH. 
MUKHERJEE & ANR, 
40 C.W N. 1284. 


CE. 26— Rule on Advocate General for 
grant of certificate under cl( 26) if competent. 


Where an accused, tried by the High 
Court in its Original Criminal Jurisdiction, 
on being convicted and sentenced by that 
Court applies to the High Conrt for a 
certificate ander Ci. 26 of the Letters Patent 
in order to haye the decision of the trial 
Court reviewed by the High Court, and the 
Advocate General, after consideration of 
the matter refuses to grant the certificate, 
no rule can issue calling upon him to sbow 
cause why he should not grant the certi- 
fleate. (Derbyshire C.J. € Costello J.) 


Kurt KRUG vs, ADVOCATE GENERAL. 


hana, < 


LETTER PATENTS (LAHORE HIGE 
COURT) 


Cl. 9—- Insolvency proceedings, if to be 
considered as a suit. 


The words “suit” in cl, IX of the Lettera 
Patent, Labore High Court, ongbt not to be 
narrowly considered, and it inaludes a 
wrooseding in insolvency, Therefore the 
Lahore High Court under its extraordinary 
powers bas jurisdiction to transfer a pro- 
ceeding in insolvency from a Lower Court 
to itself for disposal, (Young C, J. € Mon- 
roe I.) 


PEOPLES BANK OF NORTRERN INDIA 
LTD, vs. HARKISSEN LAL. 


17 Lah, 58238 P,L.R 235$ 160 ],C. 
972- AIR 1936 Lah. 608. 
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Ciause 10—Crder directing deores of 
Subyudge to be registered as a decree of a 
Revenue Court, if appealable. 


An order passed by a single Judge 
holding that the snit, the appeal from 
which was being heard by him was triable 
hy the Revenue Court and direoting the 
deores of the Subordinate Judge in the suit 
ta he registered a. n decrees of a Revenue 
Court is not a judgment within the menn- 
ing of Cl. 10, of the Lettera Patent of the 
Lahore High Court and no apnenl therefore 
lies from the ssid order, (Addison È 
Abdul Rashid JJ.) 


ToLARAM SINGH vs, FAZU AWAMAD. 


17 Lah, 606=38 P.L.R. 611- AR, 
1936 Leh. 785. - 


Clause = 10-—Objection not specifically 
raised before single Judge if can be raised 
én appeal, 


An objection not specifically raised in an 
appeal heard by a single Judge of the High 
Court cannot bə raised in appeal to the 
Divison Bench under Cl. 10, of the Latters 
Patent of ths Lahore High Court, (Addison 
é Abdul Rashid JJ.) 


HosSHNAKRAM & ANR. vs. PANJAR NATI 
ONAL Bank LID, 


ALR. 1936 Lah, 555 


LETTERS PATENT (MADRAS HIGH 
COURT) 


Cl. 15—Order of single judga excnes 
ing delay in fling pauper appeal and ad- 
mitling 14—0rdsr refusing to set aside such 
order, of appealable. 


An order of a singls Jndge of the High 
Cours condoning the delay in filing a panper 
appeal, and admitting the same, fa not an, 
order which pata an end toa proceading 
but on the contrary enables it to go on and 
and ia therefore not a ‘judgment’, which 
can be appealed against under Cl, 15 of the 
Letters Patent, An oyder of the same 
judge refusing to set aside the order is also 
not appeslable under that clause. 55 Cal. 
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135 relied on. (Beasely C. J. 4 Stodart 
J.) 

ANANTHA 
HARICHARAN, 


59 “Mad. @56=70 M.L.J, 308= 1936 
MWN. 41243 MLW. 310<A1R, 
1936 Mad. 387=161 I.C., 416. 


NARAYAN AIYER vs, 


Cl 15 (2)— Decision in second appeal, 
if open to further appeal—Order refusiny to 
grant leave to appeal, if appeatadle, 


Neither See. 95 nor Sec, 100, C. P. 
Code will give a person a right of appeal 
from a decision ina second appeal, Such 
a dasision is not subject to further appeal 
except in accordance with the Qnd para ol 
Cl. 15 of the Letters Patent, requiring a 
certificate from thè Judge who heard the 
second appeal to the effect that the case is 
a fit one for further appeal. An order by a 
Judge hearing a second appeni rpiusing 
leave to further appeal! is not appealable, 
59 Mad. 952 followed. (Vardachariar É 
Stodart JJ.) 


MAGALAM Govyinpa Rao, In Tre 
MATTER OF. 


59 Mad. 293° 


LETTERS PATENT (RANGOOW HIGH 
COURT) 


Cl. 13—Order directing examination 
of a person under Sec, 196, Companies Act 
if appealable. 

An‘order directing the public examina- 
tion of a person under Sec. 195, Companies 
Act is not a judgment within the meaning 
of el. 13 of the Letters Patent of the Ran- 
goon High Court, and is therefore not 
appealable. 13 Rang, 457 followed. 


K. B. Roy CHOWDHURY vs, BURMA 
Loan BANK, DID. 


14 Rang. 15-161 1C. 749(1)=A.LR, 
1936 Rang, 166. 


LICENSE. 


Licensee making use of lecensor's land— 
Licensor terminating their user by notice— 
Plea of equitable estoppel — Essentials. 
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In order to raise the plea of equitable 
estoppel against the owners of certain lands 
who hava terminated by notice the 
liensee’s user of their lands, it is incumbent 
on the licensee to establish that the conduct 
of the owners had been sufficient to justify 
the legal inference that they had by plain 
implication contracted that tha licence 
would ba perputual, The reference to a 
contract in the principle as stated does nob 
inean «that the real consensus of mined 
between the parries must be inferred to 
have existed, but that the conduct of the 
parties has been such that. equity will 
presume the existenca of such a conduct asp 
matter of plainimplication. (Lord Maugham) 


GUJRAT GINNING & MANUFACTURING 
0o, LTD, ARMERABAN vs, MOTILAL 
HIRALAL SPINNING & MANUFACTURING 
00., AHMEDABAD. 


63 C.LJ, 160=40 C.W.N. 417=1636 
ALJ, 145=1936 A.W.R, 169=79 M. 
LJ. 190=38 Bom. L.R, 383=1936 M, 
=W.N, 314-160 LC, 637=A.LR. 
1936 P.C, 77. 


` 


LIMITATION ACT (IX OF 1908) 


Sec. 3—Plea of limitation in appellate 
stage if can be rejected where materials to 
sustain the plea not put before Court in 
time. 

‘It ig true that the plea of limitation 
can be urged at any stage having regard to 
Ses, 3 of the Limitation Act. But when a 
party does take the appropriate defence 
but does not put before the Court materials 
to sustain that defence it is not possible 
for the appellate Court to give effect fo the 
defence contention and in such oir- 
cumetanoss the plea may be rejected, 
(D. N. Mitter & Patterson JJ.) 


BEJoY KUMAR BHATPACHARJER vs. 
Fikm BATISH UH NUNDY. 


AJR, 1936 Cal, 382, 


Sec. 3—Plaint allowed to be amended— 
date on which suit must be deemed to have 
been held. 7 


Where an amendment has been allowed 
by the. Court and the plaintiff files his 
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amended plaint ,within the time allowed, 
the presentation of the amended plaint 
relates back to the date of the original 
presentation of the plaint which has to be 
taken to be the date of institution of the 
suit for the purposes of Sea. 3 of the Limita- 
tion Act, (Dunkley J.) 


KRISHNA PROSAD SINGH & ANR. vs 
Ma Ayn & ORS. 


14 Rang. 383=165 LC. 810=A.LR, 
1936 Rang, 508, 


Sec, 5 — What constitutes suficient cause 
Jor not preferring appeal within time— plea 
of sickness when may be availed of. 

A mere plea of sicknesa in itself unless 
the effect of the siokness was such that in 
tha circumstances it wonld afford reasona- 
ble excuse for the delay in presenting the 
appeal, would not justily the Court .in 
exercising its discretion under Seo. ð, 
Limitation Act, The Court must consider 
in each case whether the effect of the illness 
as proved is steh as to afford sufficient 
cause for the failure to present the ap 
within the time prescribed by the law. 
The onus lies upon the applicant to satis- 
fy the Court that he had sufficient canse 
for not preferring the appeal within time. 
(Page C.J & Ba UJ.) 


8. M. & ALBY ts. MAUNG BAN yun, 


14 Rang. 1552A LR. 1936 Rang, $ 
= 162 I.C. 664 


Sec. 5— Time spent in prosecuting appli- 
cation under Sec. 151, C. P. Code, when an- 
other remedy open, tf can be excluded. 

When a remedy is provided by law. 
resort to the inherent jurisdiction under 
Sec. 151, ©. P. Code, is not permissible; 
such an application cannot be said to be a bo- 
bonafide one, and the time spent in prose- 
cuting it cannot be deducted under Sec, 5 
Limitation Act, in computing the period of 
limitation for filing an! appeal, {Bhide J.) 


LADHA RAM vs. BARKAT ALI & ORS. 


38 P.L.R. 868=A.LR, 1936*Lah, 672 
=163 IC. 681, 
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Sere 5--Delay by copying department in 
furnishing copies — Plaintif if entitled to 
benefit of Sec, 5. 


Where the delay in filing an appeal 
is dug to the delay of tha copying depart- 
ment in farnishing copies of the judgment 
and decree, the appellant ia entitled to get 
the benefit of Sec. 5 of the Limitation Act. 
(Jalal J.) 

GHULAM RASUL 
BAKHSH. 


ALR, 1936 Lah, 132= 161 1,C. 457. 


KAAN. va. ALI 


Sec. 5—Appeal wrongly fled in High 
Court due to vagueness of the wording im the 
decree— Provi tons of the section, if may be 
applied. 


Where a decree as framed by the Lower 
Oourt was nob very clearly worded, and ita 
exact meaning avd significance was not by 
any means beyond doubt, and the" respon- 
dent himeelf was misled in choosing the 
wrong forum. keld, that the provisions of 
Limitation Act wae applicabl> and the 
period during which the appeal remained 
pending in the Distriot Court could be ex- 
eluded. (Tekchand & Mohammed J) 


HARILAL vs. KHIZAR HAYAT KHAN. 
AIR. 1936 Lah, 168= 167 |,C. 251, 


= ‘Sec. 5—Plea under the section—dect- 


oion by*the‘appellate court— High Court, if 
will interfere with sech decision. 


Tf the lower appelinte Court, has 
on an application under Sec. 5, Limitation 
Act, held that an appeal was time barred 
or was within time, the High Cours in 
senond appeal would not ordinarily go 
behind that finding and interfere. It ia 
anly where the reasoning of the lower 
appellate Court is based wholly upon an 
erroneous view of law, or the Court rejecta 
sucha plea arbitrarily without exercising 
judioial diseration, that the High Court 
would interfere, (Agha Haidar J.) 


LADITA MAL-BISHEN Das vs. NADAR. 


A.LR, 1936 Lah. 742 
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Secs. 5 & 14—Appeal to wrong Court 
under a bonafide mistake-- Appeal returned 
and fled in proper Court after time—Appel- 
lant tf entitled to extension of time. 


A suit was wrongly valued for the purpose 
of jurisdiotion but the defendant requies- 
ced in the valnation and did not presa for 
framing an issue on the point. The snit 
having been dismissed, nn appeal was pre- 
ferred to the District Judge who bowever 
discovered that the suit had been under- 
valued, and therenpen returned it for pres- 
entation to the Chief Court to which the 
appeal should have been preferred, By the 
time the appeal was presented to the Chief 
Court, the prasaribed period of limitation 
had expired. Held, that there being no 
na guastion of frand or bad faith, the appel- 
lant had sufficient cause within the meaning 
of Sac,5, Lintitation Act for not preferring 
the appeal to the Chief Court in time, and 
and waa therefore entitled to extension of the 
period of limitation. (King C. J. € Zia-Ut- 
Hosan J.) >` - 

MANRAJ KUAR vs. BASANT BAI. 

1636 O.W.N, 325 


Sec, 6 & 19--Acknowledgment by debtor 
during minority of creditor — benefit of Sec, 
6, if can be claimed. 


Where a written acknowledgment is made. 
by the debtor during the minority of the 
creditor, the acknowledgment does not 
merely extend limitation for a period of 3 
years, but it operates under Bes, 6 of the 
Limitation Act, to produce the reenit that 
“at the time from which the period of limi- 
tation is to be reckoned” the creditors were 
nnder the legal disability o} being minors 
and therefore they have all the period for 


nw suit given to them by See, 6, (Bennet 
J. 


RAMESH CHANDRA vs. KASHI LAL 
BHAJAN GAL. 


1936 A.L.J, 5921936 AWR. 92- 
A.LR. 1936 Ali, 152-161 IC 330, 


Sec. 7 — Dispute between joint Hindu fa- 
mily and stranger — manager, if can give dis 
charge without concurrenee of minor membesr 


of the family. 
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In case of a dispute between a joint 
Hindu Family asa wholeon the one side 
and a stranger on she other the manager as 
the Karta is competent to represent the 
whole fatnily, and can give a valid discharge 
without the concurrence of the minor 
members ; therefore Sso. 7 of the Limite- 
tion Act applies to such cases and if time 
baa ran anut against the manager, limitation 
is nob gasal merety because there are some 
minor members, (Sulaiman C.J. & Bennet 


ANRUDH RAF & ANR. vs. SANT PROSAD 
Rat & Orns. 


57 Aail 891. 


Sec. 10 & Arts 120 & 134—Suii for 
ejectment of murigagees of endowed property 
more than six years afler date of mortgage 
—limitation, 


A huit for ejectment against the mort- 
gagees of property dedicated to an endow- 
ment, is governed by Art, 120, Limitation 
Aot, and is barred, if brought more than six 
yeara alter the date of the mortgages. 
Stich a suit cannot come under Sec, 10 of 
the Act, as that section excludes assignees 
dor consideration, Nordoes it come under 
Art, 194, asa Hindu religious endowment 
does not constituta a trast within the 
meaning of the Artiole and as the anit is 
not for possession, bub merely for ejectment, 
(Coldstream € Bhide JJ.) 


DWARKA Das vs. BIKHI RAM, 
A LR, 1936 Lah. 784 = 165 1.C. 48. 


Sec. 12—Time requisite for obtaining 
copy of decree appealed from— Meaning of. 


The words “Time requisite for obtain- 
ing a copy of the decree ap from" in 
Sec, 12, Limitation Act means the time 
which would have heen necessary in any case 
for obtaining the copy of the decree appeal- 
ed from. No period which muy be under 
the control of tha appellant between the 
date upon which the judgment is pronounc- 
ed and the date upon which the appeal was 
filed can be considered as the time requisite 
within the meaning of Sec. 12, Limitation 


Limitation Act —(Contd,} 


Act, Where therefore a judgment was 
delivered on the 6th December but 


the decree was not signed until the 13th 


and the copy of the decrea was delivered 
tothe appellant on the lith held, that aa 
the period between the 5th and the 18th of 
December was not under the control of tha 
appellant, it was liable to exeluded jin oom- 
puting the period of limitation, 4651, A. 
161 relied on; 62 I. C. 649 overruled. 
(Courtney Terrel, C. Ja Wort, Macpherson, 


“ Mohammad Noor, Dhavle, Agarwalla and 


Varma JJ.) 


GARRIZL CHRISTIAN vs. CHANDRA 


MOHAN MISSIR & ANR. 
15 Pat, 284=16 P.L.J. 849, 


Sec. 12—Time spent in ascertaining’ 
costs of preparing copies, if time “requisite” 
for obtaining copies, 

Under the rules for the supply of copies, 
the time necessary for ascertaining the 
costs of preparing the copy is time requisite 
for obtaining copy within the meaning of 
Sec, 12 of the Indian Limitation Act, and 
an applicant is entitled to exclude from the 
prasovibed period of limitation the period 
between éhe date of presentation of the 
application and the date on or by which the 
full costs of preparing the required copy is 
deposited, provided he deposits wit . 
able diligence the aforesaid amounts as an 
when required by the copying *department, 
and provided further that in the case of an 
application made by post, he remits Rs. 5 
with the application, (Monroe, Bhide of 
Currie JJ.) 


KISHOR CHAND vs. BAHADUR ETO. 


17 Lah. 429=38 P.L.R, 493=A,1R. 
1936 Lah. 771, 


Sec, 12—Appellant taking copy of decree 
twice— extension of time cannot be granted on 
tha basts of time taken to obtain the latter 
copy even tf that copy is fled with the memo 
of appeal, 

The time requisite for obtaining a copy 
is the shortest time during which a copy 
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could have been obtained by the nppellant 
and it has nothing to do with the amonnt 
of time spent by him in obtaining the sopy 
which he choses to file with the memoran- 
dum of appeal. So if an appollant twice 
takes copies of the decrea against which he 
prefers his appeal, the time taken for obtain- 
ing the first copy shali be considered to 
decide limitations, (Dalip Singh k Bec- 
kett JI) 


MATENLA & ORS. vs, SHER MOBAM- 
MED & ORS, 


38 PLR. 1054. 


Sec. 12—Application for copy of judg- 
ment; and decree—deoree not ready—no 
demand made for deposit for copy of decree 
—deposst {mot made--delay in filling 
appeal, if exccusabia. 


The appollant applied on 29, 8. 33 for 
copies of the judgment and decreas in a enit 
disposed of on 28. 8. 33. On1.9. 33, the 
appellant paid Rs. 7-12. demanded from 
him and remained under the impression that 
tha amount waa for both judgment and 
doarea. On the decree not being farnishet 
ta him along with the padgmant. he mada 
enquiries and learnt that the decree had nob 
haso signed and the amount deposited by 
him on, 1.9.33 was for judgmeht only. 
Tater, on 19, 9. 33, be deposited the sum 
of -13- and ohtainada copy of the decree, 


. On 56°88, 33, ha filed an appeal which was 


Wamissed nga being barred by limitation, 
Held, that the appeal was not barrad, aa 
the appellant was untitled to exclnde the 
time batween 29, 8. 33,4 19. 9 33, under 
Bee. 12 of the. Limitation Act. 
Even if that section was inapplicable, the 
case was eminently one in which the delay 
could ba condoned under Sec. 5 of the 
Limitation Act. (Tek Chand & Dalip Singh 


+ 


ABDUL GHANI es, MAULA BAKSH, 


. 38 P.LR. 852=161 LC. 215: ALR, 
Lah 670. 


Sec. 12 --Application for copy by post 
assessments paid in as ani when prepared 
and submitted by ofice— whole time if may 
be excuided, 
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When a party applies for copy by post 
in acoordance with rales and pays the 
initial cost with application, and other 
costa when estimates are prepared, the 
whole pariod from application to the 
obtaining of copies has to be excluded in 
computing the period of limitation, and not 
the period from the date of assessment of 
cost to the date when the copy is ready. 
(Addison 4 Rashid JJ.) 


MEHTAR ALI vs, DIN MAKAMMAD, 
17 Lah, 574=39 P.L.R, 1050. 


Sec. (2)—Application not accompanied 
with full costs of preparing copies, tf valid 
application, 


An applisation for a copy whether made 
in person or by post which bears necessary 
court fee stamp and is addressed to the 
proper officer ia a valid application even if 
it is nob accompanied by the full 0 costs 
required for preparing and cettifying the 
copy. (Monroe, Bhide 4 Currtt JJ.) 


KISHOR CHAND vs. BAHADUR Ete. 


17 Lah. 429238 P.L.R, 493=A.LR. 
1936 Lah, 77(F.B.} 


Sec, 12 (3) -Time requisite for obtain- 
ing copy of Judgment tf must be executed 
in calculating limitation for an appeal to 
the Privy Council. ; 

It is necessary on an application for 
leava to appeal to His Majesty in Council 
that a copy of the judgment from which it 
is sought to appeal should ba before the 
Court. Therefore, the time requisite for 
obtaining a copy of tha judgment should 
he excluded from the 90 days within which 
the application must be presented, (Page 
C.J £ Sen J.) Š 


R. K. BANERJER Vs. ALAGAMMA ACHI. 
f l 13 Rang. 762. 


Sec. 14—Application of the section — 
Good faith— Meaning of. 


To abtraob the application of Sec. 14, 
Limitation Act, the appeal must have been 
presented in good faith ‘in a wrong Court. 
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But nothing can be said to be done in good 
faith which ia done without due care ant 
attention. Where a suit was valued for 
the purpose of jurisdiction at Rs. 20, 000, 
there is no excusa for filing an appeal in the 
Court of the District Judge. If an appeal 
is so filed it cannot be said to have been 
filed in good faith, (Addison & Din 
Mohammed JJ.) 


FerozE DIN vs. Gopan DAS. 
38 P.L.R. 311, 


- Sec. 14 -Withdrawal of sust under Or- 
23, 1.10. P. Code—subsequent suit on same 
rause of action—beneft of Sec. 14, tf can 
be claimed. 


Where a plaintiff choses to withdraw 
his suit under Or. 23, r. 1. ©. P. Code, he 
ia not entitled to the banefit of See. 14, Li- 


nitation Act, in a subsequent suit founded 


on the*same cause of action, because it cau 
not he considered that the previous nit 
failed on account of a defect of jurisdiction 
ot other canse of alike nature. (Suleman 
C. J. & Bajpai J.) 


RAMMANOHAR vs, BABU SINGH, 
1936 A.W.R, 1014. 


Sec. 14—Decree-holder plaintif, if 
entitled to deduction of time occupied by 
‘previous execution pr ings wherein 
same matter agitated on objection by judg- 
ment-deltor, 


When on execution proceedings heing 
started by the desree-holder objection thare 
ta is raised by -the judgment-debtor under 
Sec. 47,6. P. Code, tha decree-holder in 
resisting such objection, is not in tbe posi- 
tion of a defendant or opposite party but in 
the position of a plaintiff or applicant with- 
in tha meaning of Sec. 14 of the Limitation 
Act. Accordingly, in a subsequent suit 
brought by the decres-holder in regard to 
the subject matter of tha objection, he is 


‘entitled under Sec. 14 to a deduction of the 


whola period occupied by the execution 
proceedings from their institution up to the 
decision of the final. court of appeal, 39 


40 


‘ledgment of liability was 


Limitation Act—(Confd,) 


C. W. N, 966 overruled. (Guko & Bartley 
JI) 


ABDUL SATTAR CHOWDHURY & ORS 
ABDUL RUSAN & ORs, 


40 C.W.N, 914-165 IC. 75562 ALR, 
1936 Cal 400, 


r 


Sec. 17—Death of person leaving com- 
pelent legal representative —nceernal of right 
of action some time later—limitation, if 
runs from death or from accrual of right. 

See 17 of the Limitation Act does not 
accelerate the right of action. When a 
tight of action in favour of a pereon does 
not accrue till soma time alter his death 
but there is, ab bis death, a competent lezal 
representative, Seo. 17 has not the effect of 
causing the right to accrue and time 
to run from the death of such person and 
of thus abridging the limitation, Time will 
run from tbe date when the right of action 
aeernes, (Lord Maugham) 


MURUGESAM PILLAI vs, MINAKSHI- 
BUNDARA AMMAL. 

63 LA, 429241 C,W.N, 22-38 Bom 

LR. 1233=71 M.L-J, 831=44 MLW, 

579=71 PL3, 914=1936 OWN. 

851=164 LC, 337=A.1R. 1936 P.C.. 


a 


Sec, 19 Acknowledgment of liatility— 
— what amounts to. 


There ia a clear distinction “Bat Poeg, 
addressing acknowledgment of liability 

a person and acknowledging liability to a 
person, In order to bring his case witbin 
limitation, the person who attempts to en- 
force his right must show trat the acknow- 
in his favour 
thaugh it need not have been addressed to 
him, as acknowledgment of liability to tha 
person who is claiming relief may be add- 
reased to another person. (Jai Dal J.) 


ISHAR SINGH vs. SADHU SINGH. 


38 PLR, 855=A.1,.R. 1936 Lah, 659 
=168 IC, 74. 


Sec. 19 — Agent authorised by power of 
attorney to look affer case work of on estate 
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if can acknowledge liability under the sec- 
tron. 


Where a power of attorney exeeuted in 
favour ofan agent only authorised him to 
look after the case work connected with the 
aatate but in fact he was authorised to issue 
chegnes on his own responsibility, it can- 
not be said that the agent had power to 
acknowledge liability within the meaning 
of Sec. 19, Limitation Act. Such liability 
can only be fastened upon the principal by 
a person authorised in this hehalf, that is to 
say, who has been given authority to make 
such an acknowledgment of a liability. 
(Nanavutty J) 


DEPUTY COMMISSIONER, 
JAGDAMBA PROSAD, 


1936 0.W.N.: 8275162 1.C. 448= 
A.LR 1936 Gudh 332. 


KHERI vs. 


Sec. 19—Letters written by authorised 
_, agent giving assurances to seitle account 
if amounts to acknowledgment. 


Letters proved to be in the handwriting 
of the Assistant Manager or Manager of 
the estate ofthe defendant in a mortgage 
suit, forming part of the correspondence 
between the parties relating to the pay- 
ment of loan and containing asaurances for 
settlement of tha transaction constitute 
valid acknowledgment of li ability within 
the meaning əf Seo. 19, Limitation Act. 
(Srfoauigua € Nanavutty JI.) 

@ BHOLAŅATH vs. MAHRANI KURR, 


$936 OWN. 489= 162 LC, 385= A.I. 
R. 1936 Oudh 280. 


Sec, 19—Lstate under management of 
Court of Wards—Letter by Deputy Come 
missioner to creditor of estate admitting 
his olaim —Postoard communicating to cre- 
ditor Board of Revenue’s acceptance of his 
claim—acknowledgment of liability sf any, 


Where a latter signed by an officer aote 
ing as special manager of ‘the Court of 
Wards addaressed to the oredifor of the 
estate under the Court of Wards admitted 
the creditor's claim subject to confirmation 
by the Board of Revenud and the letter was 
followed by a posteard sent under the 
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orders of the epecial manager admitting the 
claim of the creditor, held, that the letter 
and the postcard tacked together constitut- 
ed an acknowledgment of the creditor's 
claim by duly authorised agenis of the 
dabtor within the meaning of Sec. 19, 
Limitation Act. (Srivastava A. ©. J.k 
Smith J.) 
SUKBNANDAN PROSAD SURLA vs. 
AHMED ALY KHAN. 
1936 0.W.N. 997 =165 IC, 269, 


Sec. 19— Promise to renew a debt in 
writing, if acknowledgment. 


A letter whereby a debtor consents to 
renew a promissory note is an acknowledg- 


‘ment in writing within the meaning of 


See. 19 of the LimitationAct. 
JJ) 

BANGSHIDHAR 
BANERJEE & Co. 


{Panckridge 


GOPALKA vs, A. C. 


40 C,W.N. 130. 


Sec. 19— Acknowledgment- subsisting 
lability under mortgage deel—Claim for 
personal decree, tf barred. 


If any acknowledgment of liability 
within the meaning of See 19, Limitation 
Act, is made within six years ofthe date of 
payment of interest under the morgage 
deed and also within 6 years of the date of 
the institution of the suit, the claim for a 
personal decree is within time, (Srêvos- 
tava & Nanavutty JJ.) 

BHOLANATH vs. MAHRANI KUFR. 

1936 O.W N. 489=162 1,C. 362-A.], 
R, 1936 Oudh 2830, 


Sec. 19 — Debtor conveying immovable 
property to creditor by unregistered docuw- 


ment in part payment of his debi- docu- 


ment if can be relied upon as acknowledy- 
ment and part payment of- liability, for 
saving limitation for a sutt on the pro- 
nole, 

A dehtor owing money on a pronote 


conveyed certain immovable property to 
his oreditor by an unregistered document 
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in part payment of hia debt. Ina suib to 
recover the balanos of the debt, the doou- 
ment of sala was relied upun to saye limita- 
tion, Held, that although the document 
baing unregistered could not be relied upon 
by the creditor to prove his title to the 
immovable property purchased, it could be 
relied upon to serve as an acknowledgment 
and part payment of the debtor's liability 
tn save limitation of tha pronote under Seo, 
19, Limitation Act. (Jat Lai J.) 


SHANTI LAL vs. LYALLPUR BANK. 
LTD. ; 


A.1,8, 1936 Lah. 276- 162 I.C. 806. 


Sec, 19— Limitation for suit on origi- 


nal consideration, if saved by promissory’ 


nole subsequently evecuterd and defeiently 
atemped. 

Limitation for a suit based on the origi- 
nal!consideration cannot be saved by putt- 
ing in a snbsequently executed but deficient- 
ly stamped promissory note as an acknow- 
ledgment of tha debt. (R.O. Mitter J.) 


JOGENDRA CHANDRA BANERJEE vs, 
SACHINDPRA KUMAR SHAL. 


63 Cai. $13=40 C,W.N. 399. 


Secs. 19 & 20 - Acknowledgement by 
mortgagor of liability under frst mort- 
gage, if binds a mortgagee who derives title 
prior to the acknowledgment. 


Where thera is an acknowledgment by m 
mortgagor of hie liability under the first 
mortgage, that acknowledgment can only 
-bind a mortgages who derives his title sub- 
sequent to the acknowledgment, but it can- 
not bind the mortgagee who derives title 
prior to the acknowledgement, 41 All. 112 
relied on. {Sulaiman C. J. de Bennet J.) 


RAM SWARUP vs. BABU BUAGABATI 
PROSAD ; 


. 1936 A.W R. 516= 1936 A.L.J. 588= 
184 1.C. 725=A,N.R, 1936 All 886 


Secs. 20 & 21 (2)—Joint Mortgage— 
payment by one—Limttaticn against others 
if saved, 
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On 3rd Sep’, 1910, G & E on behalf of 
the joint family took a loan from § on the 
security of family property. On 20th June 
1917, G made a payment of Ra, 200 to- 
wards interest and endorsed the same over 
his signature on the mortgage bond. On 
the 22nd June 1923, G made another 
similar payment at whioh time however 
the family had ceased to be joint. $ was 
not aware of that fact. In a snit fer en- 
farcing the mortgage, held, that where the 
debt is a singla debt and the liability is 
one and indivisibls the case falla within 
See. 30 and is not taken out of the opera- 
tion by Sec, 21 (2) of the Act, so that any 
person interested in tha equity of redemp- 
tion may by making payment in the 
manner provided hy Sec. 20, keep the 
mort gage alive in such a manner that the 
whole of the mortgaged property remains 
liable for the debt. (James J.) 


SRIPATI SRIMANTA vs, LALJI BABUU. | 
A.LR. 1936 Pat, 361 163 1,6, 80s, 


Sec. 21 (2)— Acknowledgment of lia- 
bilities by some only of the heirs of a mort- 
gagor whether operates to save limitation as 
against the other heirs. 


The proper interpretation to put on See. 
21, (2), Limitation Act, is, that if at tht 
time when the acknowledgment is made or 
tha payment is mada thers are m than 
one person in existence who stand in rela 
tionship to each other as joint @ontractors, 
partners, executors. or mortgagors, then the 
acknowledgment or payment made by one 
would suyo limitation as against that person 
and would be of no avail against the others. 
Accordingly an acknowledgment of liability 
by some only of the heira of a mortgagor 
against whom a decree for sale has been 
passed, does not operate to save limitation 
aa againet the other beirs of the mortgagor 
ag well as the makers of the acknowledg- 
ment. 4t All, lll overruled (Sulaiman 
C. J, Rachhpat Singh it Atsopp JF) 


MUHAMMED TAQI KHAN vs. RAJARAM, 


1936 A.W.R °996=1936 ALa, 1140= 
A.J.R. 1936 All. 820, 
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Sec, 21. (3)—~—Acknowledgment by 
widow before amendment tn 1927— Right 
of suit barred before amendment--ac- 
knowledgment if can be relied upon in suit 
instituted after amendment. 


Under the law of limitation as it stood 
prior to the amendment of the Limitation 
Act in 1927,n widow having a life estate 
was nob competent to give an acknowledg- 
ment which world bind tha reversioners. 
In 1987, the Limitation Act was amended 
Ba as to render such an acknowledgment 
binding on the reversioner. Where however 
the acknowledgment by the widow was 
made before the amendment ef 1927 and 
the right of suit have become barred under 
the law as it stood before the amendment, 
the acknowledgment cannot be relied upon 
ing suit instituted after the amendment 
ai into force. (Rachhpal £ Collsster 


Tz; BARADUR vs. 
Ktssen, Gopr KIBSEN, 


1936 A,W.R. 1044=1936 A.L.J. 1373 
=A LLR, 1936 All. 858. 


Firm RADHA 


Sec, 22—0mission to record all 


partners as defendants - Effect of. 


In the original anit the plaintiff named 
four dissolved firms as defendants but on 
certain objections having been taken to the 
maintainability of the anit against two of 
the Suge obtained leave to amend the plaint 
avi Mhe amended plaint, he recorded 
only two ofthe partners as defendants. An 
objeation was taken that the appeal waa 
barred by tima, But the plaintiff olaimed 
extension of time on the ground that it was 
& case of misdescription. Held, that the 
omission of two of the defendants amounted 
to not naming the defendants and not 
misdescription under Sec, 22, Litmitetion 
Act and the plaintiff therefore conld not 
take the protection afforded by that aeotion. 
(Addison & Abdul Rashid JJ.) 


AMRIK SINGH vs.. SANT BINGH, 


38 P.L.R, 827=A LR, 1936 Lah. 485= 
183 L.C. 734, 


Sec. 23— Test for deciding whether a 
cause of action constitites a "continuing 
wrong.” 
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In order to constitute a “continuing 
wrong" there must be not a single wrongful 
Act from whieh injurious consequences fol- 
low, but a state of affairs, every moment's 
continuanes of which isa new tort. Further, 
the person who intentionally producea the 
state of affairs must be regarded as inten- 
tionally causing it to continue, though in 4 
position to terminate it at his pleasure. 
(Curgenven £ King JJ) ` 


PONNU NADAR os. KUMARU REDDIAR. 
59 Mad. 75=161 1.C. 653, 


Sec. 23—Applicatson for execution of 
an injunction decree restraining the buildi- 
ing of a house so as to obstruct light and arr 
—limetation. 


A obtained an injunction against B res- 
training him from building his house in 
auch a way as to obstruct light and air to 
A's house. B, having built in contravention 
of the injunction, A applied for the execu- 
tion of the decree. The application was 
resisted on the ground that it was 
timeharred, heving been made more 
than three yearsafter the house was com- 
pleted. Held, that the breach was a continu- 
ing breach within the meaning of Sec. 23, 
Limitation Aot, and therefore no limitation 
period under the Limitation Act applied; 
a fresh time started running every day the 
wrong continued. 6 Cal. 694, T. ©, W. N. 
96 & 91 C, L. J. 649 followed.) (Young ©. 4. 
dé Monroe J.) 


Mot! RAM vs. Hans RAJ & Ons. 
ALR, 1936 Lah, 3242 162 I.C, 303. 


Sec. 26—Right to go upon another's land 
for repairing one's own premises, if may be 
acquired as an easement under the Section. 


A right to go upon another's land for 
the purpose of repairing of wall or a pouse 
‘and in other discontinuons easement can 
be required under Sec. 26 of the Indian 
Limitation Act, and if the evidence is that 
the user was open and as of right as and 
when occasion arose, it is sufficient for the 
acquisition of right under the statute, the 
fatt that each user was at long intervals 
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being of no moment. 7 Cal. 132 followed. 
{R- 0O, Mitter J.) 
MANGULAL AGARWALA vs. DHANDI 
CHARAN MUKHERJEE. 
40 C.W.N. 222. 


Sch. 1. Arts. 7 & 102 — Suit for wages 
hy a motor driver who ts a whole time ser: 
annt—limitation 


A motor driver, especially one who ‘is 
provided with board and lodging by hie 
employer and is liable to be called upon at 
anytime during the dey or the night to 
drive the motor ear for his employer 
according to his reasonable requirements, is 
a housanold servant within tha meaning of 
Art T oi tha Limitation Act. Therefore s 
suit by sucha motor driver. for wages is 
governed by that Article and not by Art 
104, which is a residuary Article applicable 
only where Article 7 has no application, 
(Jat Bal J.) 

SITA BAM vs. JAGANNATH SINGH. 


38 PLR. 596=160 1,C. 1042- A.LR 
1936 Lah. 661. 


Art 44-~Application for redemption 
consigned to record room—subsequent 
application after a year, sf maintenable, 


Where a mortgagor withdrew from 
proceedings for redemption of a mortgage 
and & revenue officer concerned without 
Passing any order on merits consigned the 
records to the record room and thereafter 
another application for redemption waa filed 
and it was contended that the subsequent 
application being filed after the expiry of a 
year from euch order was barred by limita- 
tion, Held, that the application. was not 
barred because the previous order nob hav- 
ing been patsed on merits, Art, 14, Limita- 
tion Act, did not apply to the c..sa, (Ayka 
Haidar J.) 

ALI MOHAMMED rs. 
Kaan. 


38 PLR. 917-165 LC. 739- ALR. 
1936 Lah, 692. 


SHAH TAMAS 


Arts. 22 & 120— Defendant enticing 
away pluintif’s wife—Suit for damages— 
Lim' tation, 


Limitation Act— (Conid.) 


A enib for damages against a person for 
enticing away the plaintiff's wile is governed 
by the general Art. 120 of the Limitation 
Act, and not by Art 22 of the Act which 
applies to 2 case of injury tO the person of 
the plaintiff. (Sulaiman C. J. € Bennet J.) 


SoBHARAM vs TIKARAM, 


1936 A.LJ. 574=1936 A,W.R, 516= 
136 1C. 874=A.1LR 1936 AN. 454. 


Art, 23— Suit for compensation for 
malicious prosecution—date from which li 
mitation yuns. 


Under Act. 23 of the Limitation Act, 
the limitation for filing a suit for malicious 
prosecution is one year from the date of 
the acquittal in a oriminal prosacution. 
The fact that an application for revision 
agninst the order of acquittal is filed wonld 
not give 8 fresh period of limitation tor 
bringing the sait for damages from the 
date of the dismisal of the application for 
revision, (Nanavutty J.) 

SHANKER PROSAD vs, SHEO NARBIN 

11 Luck, 237, 


Art, 24--Suit for damages for Itbel 
contained in report of President of Union 
Bench to 8. D. 0.—Limiintion. 


The plaintiff sued for dameges for an 
allegedstibel made by the President of a 
Union Bench in a report made by? him” to 
the Subdivisional magistrate. J'he suit wa 
brought within ona year from the date of 
the report. 

Held, that the suit was not barred by 
limitation. (Af. C, Ghosh J.) 

HEMCHANDEA ROY CHOWDHURY ws. 
TARAPADA SANYAL, 

40 C.W.N, 500, 


Art. 36—Tenant using water from a 
tank for a purpose different from what was 
agreed to by landlord claim by landlord 


Jor damages—limitation, 


Under the terms of a muchilika executed 
by a landlord in favour of his tenant, the 
tenant was permitted to raise sefond crop 
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on lands fit for tha second crop and pay 
half assessment therefore, and to utilise the 
tank. water only for the said purpose, and 
for no other purpose. The tenant having 
taken water not for the second crop. but for 
the purpose ef watering the field to facilitate 
plaugbing for the naxt season, the landlord 
on 25-3-1929 sued for dama es for wrongful 
use of the water on 23-3-1926. Held, toat 
the suit was barred by limitation ander Art 
36 ni the Limitation Act whieh governed 
the case. (Venkataramana Rao J.) 


MANGA RBDDI ys VENKATARAGHAVA 
AYYANGAR., 


70 MLL, 285=43 MLW. 429=1936 
M.W.N. 196=161 I.C. 538=AIR, 
1936 Med, 250, 


Art. 44—Sust by minor to set aside 
alienations made by his mother as guardian, 
when barred. 

There were two undivided cousins, and 
at a time when both of them were minore, 
their mothers acting as guardians alienated 
cartain properties belonging to them. 
After the death of one of tha minors, a suib 
was bronght by the surviving minor to 
renover the property from the alienes on the 
ground that the alienation wae beyond the 
power‘of the guardians to make. The suit 
was instituted within 12 years of the nlie- 
natipn, dut more than three years after the 
@isintiff attained majority, Held, that the 
suit was harfed by Art, 44 of the Limita- 
tion Act. 30 Bom. 152/40 M. L. J. 476; 
and $4 M, L. J. 229 referred to. 


-ANKAMMA us. KAMESWARAMMA., 


“50 Mad. 549=70 ML.J, 352223 M, 
LW, 611=1936 M,W.N, 74=161 IC. 
797-ALR. 1936 Mad, 346, 


Art. 44—Sxit to avoid partition efect- 
ed during minority of plaintiff — Limita- 
tion, 

A partition of a property ia a tranafer 
within the maaning of Art, 44, Limitation 
Aot. Therefore a‘suit for’a declaration that 
the plaintiff is not bound by « partition 
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affected buring his infanoy by his guardian 
must be bronght wifhin three years from 
the date of hia attaining majority. 54 I.C, 
146 dissented from; 72 I.O. 978 & 97 I.C. 
70 followed. (Becket d.) 


SADHURAM vs. PRITHI SINOH, 


38 P.L.R, 201=161 ICU. 861=A.LR, 
1936 Lah, 220. 


A.ts. 44 & 142 —Alienation of minor's 
property by" person alleginy himself to be 
guardian, but who is netther de jure, nor 
natural, nor defacto guardian suit to set 
asids uch alte-nation - limitation. 


An alienation of a minor's property by 
a person who is neither de facto nor de jure 
guardian of the minor is yoid and not 
voidable. Such an alienation coun be ignored 
by the minor and he oan bring a suit to seb 
aside the eames within twelve ycars of his 
attaining majority. Art 44, Limftation 
Aot, does notapply to such an unauthori- 
sed alienation. (Menon J.) 


PONNAMMAL vs. GOMATHI AMMAL. 


71 M.L.J. 396-244 MLW 543- 19386 
M.W.N. 1032=A,1.8, :1936 Mad. 584— 
1651... 287. 


Art. 47.-Applicabtlity of the Article— 
essential requirements, . 

Art. 47, Limitation Act, read with Sea, 
146. Or, P. Code, makes if clear that the 
Article applies only to those cases in which 
the magistrate has deolared one of the 
parties ta be entitled to possession until 
evicted therefrom in due course of law or 
has restored possession to a party found to 
have been forcibly and wrongfully disposes- 
ased within two months of his initial order. 
Therefore, the easential requiremente for 
the application of the Artiole, is the order 
of the Magistrate in respect of possession 
of the property. When that is wanting, 
Art. 47 has no application. (Srivastava 
€ Nanadutty JJ.) 


Parvak BAHADUR SINGH vs. JAGAT- 
JIT SINGA, 


1936 O,W.N, 7142164 LC, 118=A,.1R, 
1936 Oudh 387, 
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Art. 47— Order under Sec, 145, Or, P. 
Code—plaintiff holding mortgage prior to 
that order—plaintif’ suing for possession — 
Art, 47, applicable. 


The words “laiming under such parson” 
in Art. 47, Limitation Act, refer to those 
persons who claim from the person bound 
by tha order undora title created subsequent 
to the order and not those who claim under 
a title areated prior to the order Therefore, 
a person who sues for racovery of a land on 
the basis of a simple mortgage of a date prior 
to the passing of an order under Sec, 145 
Cr. P, Code in respect of the land, cannot 
be said to ben person bound by the order 
aud Art, 47, Limitation Aot, is not applicable 
to such a case. (Khaja Mohammed Noor 
£ Rowland JJ.) 


MUNGA Lat vs. SAGARMAL & ORS. 


15 Pat. 481-17 PLT. 726=A.LR. 
1935 Pat, 629, 


Art 47—Dispute between trustee and third 
person —Order by Magistrate under Sec, 145 
Cr, P. Code—Article, tf applicable. 


It in not correct to say that Art 47, 
Limitation Act should not be applied ta 
trust properties. Sen, 145, Or. P. Code relates 
tò the question of possession of immovable 
property, and its application does nob 
depend upon whether the claim is made by 
a private owner or on behalf of a trust, If 
there is a bonafide dispute between a trustee 
and a third person, and the other conditions 
of the eeotion are satisfied, thereis no rearon 
why it should not Tall within the cognisance 
of the Magistrate under Sec. 145, nor is 
there any reason why to an order passed by 
n Magistrate in such a case, Art, 47 should 
a)" applied. (Varadachartar € Stodart 


+. 


JAGATHAMBAL ANNI vs. PERIATHAMBI 
NADAR. i 


+, 70 ML.J, 441=A,LR, 1936 Mad, 188= 
1936 M.W N. 457=43 M.L.W. 496= 
161 I C, 234 


Act, 48 —-Suit for compensation for 
wronyfully taking coal brought more than 
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three years after the taking away of the 
coal—Mistaken belief on the part of the 
plaintif that the property removed was not 
hts, of can save limstdtion. 


Where a parsan knew of the encroach- 
ment and removal of coal from a certain 
land long before three yeara from the date 
of institution of the suit, the fact that the 
person did not know that the area from 
which coal was being removed waa bis, will 
ba of no advantage to him and will not save 
the suit from being barred by limitation, 
The knowledge referred to in Art. 48 of the 
Limitation Act is the knowledge of the tak- 
ing away of the property. A mistaken belief 
by the plaintiff that the property removed 
was not his, will not affect the running of 
the period of limitation, Unless, of course, 
the knowledge of the fact waa kept from 
him by tha fraudulent conduct of the defen» 
dant. 8 Pat, 516 & 57 Cal. 1341 followed. 
(Courtney Terrel, ©, J. € Mohammed Noor 

SRISH CH. NUNDY vs, RAMJI BECHAN 
Dass. . 

AIR. 1936 Pat, 179= 161 LC. 855, 


Art. 54-— Provisions of the Article, 
when applicable, 


For Art 54 of the Limitation Aot to 
to apply, it must be alleged that the pro- 
notes wera not exeonted as promised. If the 
defendants wlsh to maka tbis allégatinn, 
it is for them to make it in their written® 
atatement or their pleadings clearly and 
without any attempt to mislead the plaintiffs 
(Tek Chand € Dalip Singh JJ.) 

NORTHERN Forast Co. ws. 
SINGH KABULI & Co, 

ASR. 1936 Lah. 328 > 162 IC. 302. 


RAM 


Arts, 59 & 60 — Money deposited with 
banker and payable on demand—iimita- 
tion. 


A suit for the recovery of money depo- 
sited with a banker and repayable onfde- 
mand is governed by Art 60 and not Art. 
59 of the Limitation Act. 29 All 778, 37 
All, 292, 39 Mad. 1081, 16 Cal. 25415 
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lab, 242, “followed. (Addittson d Abdu: 
Raschid JI) 


KANTI CH. MUKHERJEE vs, 
DAs. 


BADRI 


17 Lah. 481=38 PLR. 1025= AIR. 
1936 Lah. 718 = 165 I.C, 699, 


Art. 60 — Payable on demand, proof of. 


The condition as regards a sum baing 
payable on demand may be implied from the 
course of dealings between tha parties and 
other ciroumstances of the oase. On the 
finding that there is a deposit, an implied 
agreement to repay on demand must be 
presumed. (Agha Haidar J.) 


. RAM RARHAMAL vs. HAR NARAIN RAM 
CHAND, 


38 PLR. 506=164°1,C, 
1936 Lah. 587. 


50-A.1R 


Art. 60—Janma, meaning of. 


The word “Jama” as nsed by Indian 
Bankera means a deposit and nothing more, 
Thus where a document speaks of certain 
money being put in a firms as jama, the 
money must be deemed to baa deposit ang 
and not a loan, (Agha Haidar J.) 


RAM RAKHAMAL us. HAR NARAIN RAM 
CHAN 


38 @LR. 5962164 1.C, 50=A1R. 
1996 Lah. 587, 


Arts 60, 66 & 115— Deposit for a 
Azed period — Article applicable. 


Where a deposit of monsy is made for a 
fixed period, the money is payable at tha 
specified time, viz. atthe expiry of that 
fixed perind. A suit for recovery of the 
money is governad not by Art, 60 of the 
Limitation Act, but either by Art, 66 or 
by Art. 116 0t the Act. 37 All. 299 & 37 
wy 175 referred to. (Mosely & Ba U 
PAA i 


I, 8, SEEMA ve, R. K. BANERJEE, 
ALR, 1936 Rang. 338 = 164, LC, 412. 


CURRENT LAW DIGEST 


640 


Limitation Act—{Con/d,) 


Arts 62, 116 & 120—Recorery of 
money under Sec, 68, T. P, Act. 


In a suit for regovery of money under 
Seo, 68, T. P. Act. limitation is governed by 
Art, 116 or Art. 120 of tba Limitation Act 
and not by Art. 62 of that Act. 3 Rang. 60 
followed. ( Mosely &Ba U. JJ.) 


Ma Pwa THRIN vs. MA ME Tra. 
A L.R. 1936 Rang. 80= 164 LC. 461. 


Art, 64—Endorsement on back of pro- 
nate that certain amount is due by debtor 
—suit for recovery of the amount—limita- 
tion. 

Where on settlement of an account in ren- 
paat, of a debt on s pronote. a certain amount 
was found dua, and an endorsement to that 
effeot waa made on the back of the pronote 

and was signed by the debtor, Heid, that the 
endorsement amounted to av sccount bet- 
ween tho parties, and a snit for recovery 
of the amount alleged to be due was governed 
by Art, 64 of the Limitation Act. Such 
a anit could not ba said to be one based 
on the proncte and the cause of action for 
the arose on the settlement of the 
aocoute as shown by the endorsement. (R. 
C. Mitter J.) 


PROSONNO KUMAR MOZUMDAR pi. 
TRIPURA CH. CHOWDHURY. 
A IR. 1936 Cal. 470 


Art. 75—Instalmeni bond— Whol: 
amount becoming due on failure of payment 
.of any instalment —Creditor if may waive 
one default and take advantage of another. 


Ordinarily a condition- in a bond that the 
whole amount shali become payable on de- 
fault in the Payment of any instalment by 
the debtor is for the benefit of the oraditor, 
and it.a open to him to waive any dafault 
and take advantage of a subsequent default, 
(ailal J.) 


KUNDAN LALL vs. INDAR ‘SINGH 
38 P.L.R. 286—1631C. 185. 


Art. 75— Suit on instalment bond — 
defaultin payment of instalment mblige 
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waiving his right to sne for 
amount ~ effect of, 


In a suit on an instalment bond where 
the obligee is given the right to sue for the 
whole amount on the oceurrenee of default 
in payment of any instalment it is open ta 
to waive che benefit of the provision on the 
oecurence of default in payment of an instal- 
ment and yet to avoi l himself of that pro- 
vision when a similar default takes place 
in the payment of a subsequent instalment 
provided the claim is within time. Wbat 
atnounts to waiver must depend upon the 
circumstances of each case. A oreditor 
need not adduoe affirmative evidence in 
support Of waiver, (Srixastava A.C. J.) 


JAGAT Jit SINGH vs. MANODAT. 


1936 OW.N. 665=164 I.C, 431= 
A.LR. 1936 Oudh. 384, 


the whole 


Act 75—Instalment hond—default 
clause «several instalments barred —cretdi- 
tors suiny an default of the last three instal- 
ments -whole amount of bond, if recover- 
able. 


An instalment bond provided for pzy- 
ment of the amount by monthly instal- 
ments, and ib wan stipulated that if default 
was made in the payment of thres consecu- 
tive instalments, the ereditor wonld be 
entitled at hia option to sua for the recovery 
of the instalment: in respect of which 
default was mada or for the whole of the 
ramaining balance due under the bond. 
Nefauit waa made by the debtor in’ the 
payment of several instalments and it was 
made more than ii years prior ta the institn- 
tion of the suit. The creditor took no 
action on that default and allowed several 
instalments to become barrad by time. But 
taking advantage of the default in respect of 
the last three consecutive instalments which 
default took placa within 3 years of the 
institution of tha suit the creditor filed a 
suit for recovery of those three instalments 
and also of the whole of tha amouut that 
remained due under the bond. It was con- 
tended that the suit, was barred by lime, 
Held, that it was open to the plaintilf to ana 
for tha recovery those instalments in 
veapect of which default had taken place 
within three years of the snit and takening 
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advantage ef the default in payment there: 
ni ta recover the whole of the balance duo 
under the bond even if he had allowed a 
suit for recovery oi instalmennte in respect 
at which default had bean made previcusly 
tu become barred by time. (Jaslal J.) 


GODAR SHAH vs. FAZL ILLAHI, 


38 P.R. 357=164 LC. 59=A1R, 
1936 Lah. 570. 


Art. 80—Bond stipulating repayment 
within Axed period—Credstor given right to 
sue on non-payment af interest—Date from 
which limitation begins to run. 

Where a bond contained a promise to 
repay the loan in two years and provided 
that the interest on tha loan would be paid 
month by month and that in case of non- 
paymant of the interest monthly, the eredi- 
tor would have a right to sue for his money 
within ar after the stipulated period, held 
that the cause of action acorued on default 
of payment of interest and limitation began 
to run from tha date of the first default 
under Ari. 80, Limitation Act, Art. 66, 
Limitation Act did not apply to the enga 
as the bond was not one in whiob a date 
was spacified for payment. (Srivastava € 
Nanavutty JJ.) 

SIVANARAYANA os. BADAL, 


1936 O.W.N 515-162 EC 4592 A.LR. 
1936 Oudh. 279, 


Art. 83-—Vendor and Purchoser— 
third party tndemnifying purch@er by exe 
enting a Promissory Note in favour of Ven 
dor—sual by third party against purchaser 
Jor money paid by him to Vendor~-Lamita- 
tion. 

Whara A takes upa liablity of B dwe to 
C at tha request of B, and A is compelled 
to pay C, then A can sue B for the amonnt 
paid by hita to C, and limitation would run 
from the date when A made the actual pay. 
ment, and in that case, Art, 83 would be 
the proper article applicable. 57 I. A. 125 
Luck 1 (PC.} followed, {Varadachariar J.) 


RANGAPPA vs. VENKATASWAMI, 


70 M.L.]. 537=43 M.L.W, 503-1936 
M.W.N. 422=163 1,C. 177 -ALR, 
1936 Mad. 334. 
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Art, 85 -Transaction when discloses a 
case of mutual open and current account. 


In order that a transaction should dia- 
close a case of mutusi open and current 
account within the meaning of Art. 85 of 
tbe Limitation Act there must be recipro” 
cal demands involving transactions on each 
side creating independent obligation on 
either side and not merely transactions 
which create obligation on one side, that 
is. on the other being merely complete 
or partial discharges of such obligation, 34 
C. W. N. 1175 followed. (D. N, Mitter 
Patterson J.) 


Bruioy KUMAR BHATTACHARJAB ot 
FIRM SATISH Cu."NUNDY & ORS 


A.LR. 1936 Cal. 382. 


Arta. 89 & 120 — Suit between two co- 
T for share of prafits—Article appli- 
cable. 


A suit between co-sharers for a share of 
profits is notf or acconnting, and consequente 
ly Art. 89 does not apply, and the suit is 
governed by Art. 120 of Sch. 1 of the Limi- 
tation Act, {Harries & Ganganath JJ.) 


CHARAN SINGH vs. DIWAN SINGH. 


1936 A.W.R, 700=1936 A.L J. 984= 
A.L-R, 1936 Ali, 706= 165 LC, 266. 


è 
@ Art. 9Q—Suit by bank against Direc- 
tor acting a8 ts agent— Limitation. 


A suit against a director Of n bank in 
respect of a transaction in which he acted 
as ao agent of the bank, for example, where 
he sanctioned aloan to n person, is r suit 
by a principal against an agent. and is, for 
the purpose of limitation, governed by Art. 
90 of the Limitation Act. (Coldstream È 
Jailal JJ.) 


PEOPLE'S BANK OF NORTHERN INDIA 
LTD, vs. HARGOPAL, 


36 PLR. 526180 1.C. 759=AIR, 
1936 Lah. 271. 


Art. 96—Suit for certification of pett- 
tion of adjustment of decree— Limitation. 
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A suit for reatification of a patition of ad- 
juatment ofa decrea upon whioh an order of 
satisfaction haa beau passed ia for the pur- 
poses of limitation governed by Art. 96 of 
the Limitation Act, (Guho € Bartley. 
JJ.) 


ABDUL SATTAR CHOWDHURY vs, ABDUL 
RUBAN, 


40 CWN, 914166 1C. 756-A,LR° 
1936 Cal. 400, 


. 


Art. 102— Suit for recovering money 
from dismissed employee—Defendant claim- 
ing set off on account of arrears of pay— 
Suit fled within three years of dismissal 
and admitting arrears of nay—Claim for 
arrears, if barred. 


In a suit for the recovery of a cortain 
amount alleged to be due from a dismissed 
employee, a written statement was filed by 
the employes claiming a set off on account 
ef arrears of pay. The plaintiff, in his plaint 
which was filed within three years of the 
dismissal of the defendant, admitted that 
the arraars were recoverable [rom him and 
in fact deducted the amonnt from his claim 
in the suit Held, that the defendant's 
claim for tha arrears of pay conld not be 
said to have been barred at the date of the 
written statement which was filed within 
3 years from ths date of the filing of the 
plaint. (Nastm Alt & Henderson JJ.) 


JITENDRANATH Roy vs. GNADA KANTA 
Das GUPTA. 


Aal.R, 1936 Cal, 277. 


Acts. 102 & 131—Swtt dy archakn 
for arrears of wages brought after three 
years, if barred. . 


The plaintiffs who were suboidinate 
archakas in templa sned the trustees of the 
temple for tastik stlowanes in lieu of wages 
for services done by them. The funds out 
of which this allowance was to ba paid had 
originally come from the Government. The 
suit was brought more than three years 
after the date when the wages fell in arrear. 
Held, that if the money was in fact payable 
by the trustee to a temple servant in lien af 
wages for services randered in the temple, 
the fact that the money out of which these 
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wages were paid cama origlnally from the 
fands of the Government did not affect the 
question of limitation. Therefore, the pro- 
per Article of the Limitation Act to apply 
to the case was Art. 102 and not Art. 131. 
Hence the suit was barred by limitation. 
65 M. L, J, 132 applied : 38 Mad, 916 & 
36 M. L, J. 375 distinguished. (Wadsworth) 
JI 


SHIVARAM JOL SHA us. NAGAPPAYYA. 


70 M.LJ,220=43 M.L.W 431=1936 
MW.N 156 (2)=A.JR. 1936 Mad. 149 
=1611.C, 475. 


Art, 103— Demand for dower—husband 
promising to pay but desiring teme—limita: 
tion when commences. 


Under Art. 103, Limitation Act, time 
begins to run not from the date of the de- 
mand of the dower but fron the date of the 
refusal, Where on the dower being da- 
manded by the wife the husband promising 
to pay it though he wants time, limitation 
doas sot run from the date of demand. 
(Addison € Abdul Rashid JJ.) 


Mest, RAZINA KHAOON vs. MST, ABIDA 
KHATOON. 


1936 A,W.R. 1049-1938 A.L.J. 1328. 


Art. 106—Sutt against son for debts 
due from deceased pariner — limitation, 


Where a partnership ia diasalved on the 
death of a partner, and it is sought to make 
the sons of the partner liable for debts due 
from him asa member of the partnership, a 
suit against him for recovery of the dehta 
is governad by Art, 106, Limitation Act and 
must be instituted within 3 years of the 
death of the partner, { Addison € Abdul 
Rashid JJ.) 


KANHAYA LALL vs. FIRM DEBI DAYAT, 
Brit Lal. 


A IR. 1936 Lah. 514. 


Art. 110--Suit for money due on a 


settlement of date and palm trees — Limitation. 


A person taking settlement of date and 
palm trees for a season (or the purpose of 
taking the juice from the trees cannot ba 
said to have been admitted to ocenpation of 
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any land. Therefore a suit to recover the 
payments due under tha settlement is not 
governed by the B. T. Act, and such a snit 
must for the purposes of limitation be 
governed by Art. 110 of the Limitation Act. 
(Agarwalla & Rowland, JJ.) 


KAMESHWAR SINGH vs. MAHABIR PABHI. 


15 Pat, 626-17 P.L.T. 363=A,1.R. 
1936 Pat. 403, 


Art, 115— Suit for recovery of money— 
Commencement of limitation. 


A owed money to B, and on 27th 
January, 1928 he drew a hundi in favoar of 
B for the amount due from him to the latter. 
Tt was drawn on one C. On the same day, 
B mada entriea in his books erediting the 
amount of the bundi to A and debiting the 
name to C, It was not known whether © 
made any corresponding entries in his booka 
but it was proved that he accepted the hun- 
di. On the 29th April 1931, C executed s 
document in favour of the heirs of B, who 
had in the meantime died thereby dischar- 
ging the liability under the hundi. C then 
filed Aa suit against A for recovery of money 
paid by him to the heirs of B. It was con- 
tended that the suit was barred by time as 
limitation commenced to run from 27th 
January, 1228, Held, that the suit was within 
time as limitation bad sommenced to run 
from 20th April, 1931 and not from 27th 
January, 1928, and the enit had deen filed 
within 3 years from the former dale, (Jay 
Lat J.) 


Bona RAM vs, JOINT HINDU FAMILY 
OF DEBIDAS HARICHAND, 


33 P.L.R. 276=183 1.C. 928-A SR. 
1936 Lah, 668. 


Art. 116 - Sui: for refund of money 
paid as premium of lease, on the lease being dr- 
clared void on the ground of le.sor’s inceapa- 
city to make such grant. 


Where a lease of a piece of land effected 
hy a registered instrument is found to be in- 
valid hy reason of the leesor’s incapacity to 
make the grant, a suit by the lessea for re- 
fund of the mofey paid as peminum is 
governed by Art, 116, Limitation Act, and 
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not by Arts, 65 & 97 of the Act, 
606 & 44 Cal, 759. 
Ali J. 


RAJENDRA NARAYAN SINGH DEO ps. 
LaLMOHAN TRIBNI, 


A.LR, 1936 Pat, 462=1641.C, 277. 


6 Pat. 
(Wert A.C. J. & Fazl 


Art. 120-- Successive invasions or de. 
nials of right—conmencement of limita- 
tion. 


Where there are successive invasions or 
denials of a right, time will, ordinarily run 
from the first of the series. But an excap- 
tion to this rule may be allowed in special 
oases, where, for instance, the later invasion 
is of a different and more serious kind than 
the former one. 37 M. L. J. 213, 42 M, L. 
J, 457, 54 Bom, 4 &3 Lah. 43 followed. 
(Curgenven & King JJ.) 


PoNNU NADAR vs. KUMARU REDIAR, 


59 Mad, 75=<A,LR, 1935 Mad. 967= 
161 J.C, 653, 


Art 120—Sust for Declaration of right 
—ench invasion uf right, if gives fresh cause 
of action. 


A suit for a declaration of righb cannot 
be held to ba time barred so long as the 
plaintiff has a subsisting title to the pro- 
perty. “In such a case, each invasion of 
right givesga fresh cause of action. The 
mera fact of forbearance on a previous 
occasion on the part of person in possession 
cannot debar him from instituting a suit 
later on when a fresh invasion is made 
against his title which gives him an inde- 
pendant cause of action. 20 Cal. 906 4 Lah 
428 ralied on. {Srivastava if Nanavutty 
JJ) 

PARTAB BAHADUR SINGH vs, JAGAT- 
JIT SINGH. 


1936 O.W N, 784= 164 IC, 118 AR, 
1936 Oudh. 387. 


Art. 120 — Suit for declaration that 
plaintif’'s had obtained“ possession outside 
Court— Limitation. 
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A suit for declaration that the plaintiffs 
had previously obtained a deoree for a de- 
claration in the lifetime of the alienor, that 
tha alienation was not binding on them after 
the alienor’s death, that they had deposited 
the money fonnd in previous suit for necas- 
sity in Court, and that they had obtained 
porsassion of the land out of Court, and 
that they should be declared owners of the 
land, is governed for the purposes of limi- 
tation by Art, 120 of tha Limitation Act. 
(Jatlal J.) 


IssuR DAL vs, GHULAM MORAMMAD, 


38. PLR, 537=165 1.C, 149=A.LR. 
1936 Lah, 835. 


Art, 120—Sxnit for declaration of 
title and that settlement record ts erroneous 
and fraudient —Court-fee payable. 

A suit for a declaration that the settle- 
ment record is arroneous and fraudulent, 
and for a farther deolaration of the plain- 
tiff's title, without any claim for possession, 
is governed by Art. 120 Limitation Act. 
Time runs from the final publication of the 
record-of-rights, The mere faeb that the 
plaintiff paya an advalorem court-fea makes 
no difference. (Wert € Rowland, JJ.) 


SUDHAKAR MISRA vs. 
Dass. 


NILKANTRA 


ALR. 1936 Pat, 129=161 1.C. 485. 


Art. 12Q0—Limitatton for suit by one 
preemputor claiming supertor right against 
another. 

Act. 120, Limitstton Act is applicable to 
a suit by one pre-emptor against another 
claiming that the former has a superior 
right of pre-ampion and that a decree ob- 
tained by the latter was vitined by fraud. 
(Bhide F.) 


JARA KHAN vs. DITTA. 


A.LR. 1936 Lah, 503— 164 LC, 366, 


Art, 120 - Suit by Hindu against Ii. 
ndu female holding estate under a bequest 
for declaration that alienation by her did 
not bind him—limitation. 
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A suit by a Hindu for deolaration that 
an alienation made by a Hindu female hol- 
der ofa life estate in possession by virtue 
of a grant, transfer inter vivon, or by virtue 
of a bequest, is void and not binding on him 
is governed by Art. 120, Limitation Act, and 
the limitation of aix years provided by that 
Artiola commences tc run from the time 
the right to sue acarues, i.e. the date of 
transfer. (Khoja Mohamed Noor € Saun- 
ders JJ.) 


KANHAYA GAL MISSIR vs. MST. HIRA 
Bri. 


15 Pat, 151=17 Pat L. T, 131: A,LR. 
1936 Pat, 323=163 I.C. 940, 


Art. 120—Compensation for imposing 
restriction on raising coal—Refusal to 
fotlow the procedure and pay compensation 
—limttation, 

When ina case of imposing restrictions 
on working a coal mine, the Government 
refused to follow tha prosedura for ascer- 
taining compensation, and paying compen- 
nation, there is no continuous cause of action 
and six years limitation will apply under 
Art. 120 Limitation Act. (Courtney Terrel 
c.g. & Dhavie .) 

SECRETARY OF STATE vs. LORNA Co- 
LLIERY. 


18 Pat. 510=17 P.L.T. 179 = 164 1.C, 
S60=A.LR 1936 Pat, 513. 


Art, 120 & 144-~-Suti agatnst co- 
heirs for share of estate and account of busi- 
ness- limitation, 


Where an estate consists partly of im- 
movable property and partly of business, 
a suit by an heir of the estate against hia 
co-heira in possession, for recovery of pos- 
session of his share must be brought within 
twelve years of the death of the ancestor nn 
dar Art. 144, Limitation Act, but so far as 
the claim for accounts of ths business ia con- 
cerned, the suit mast be brotght within six 
yeara ander Art. 120, Limitation Act. (Leach 
4) 


MOHAMMED AMEEN vs. BUSOF HAJER 
AHMED 


ALR, 1936 Rang, 407. 


Limitation Act—((Conti.) 


Art. 120 & 144—Claim by mort- 
gagee in possession for equity of redemption 
— limitation, 

A claim by a mortgagee in possession for 
equity of redemption is one for possession 
of an interest in immovable property within 
the meaning of Art. 144. Limitation Aet, 
Art, 120, of tha Limitation Aot bas no 
spptication to such a suit. (Srivastava 


UDAI 
SAHAJ, 


1936 O.W.N. 243=160 IC. 920= 
AIR. 1936 Dudh. 168, 


BHAN SINGH vs. SHHO-AMBAR 


Art. 120 & 144—Suti for having 


lease cancelled-— limitation, 


A pujari of a temple who had power to 
alienate temple property for necessiities, 
gave a permanent lease of temple properties, 
for Rs 8000, but the actual sum naoaesary 
was Rs. 400, only, The lease was therefore 
not absolutely void, but only voidable, 
Thirty years after the lease, the succes- 
sor of the Pujari sued to baye the lease can- 
celled. It was contended that the suit 
waa timebarred not having been brought 
within 12 years of the grant of the lease, 
Held, that as the lease wus not void ab 
initio, but only voidable, and the grantor 
of the laase would hava been estopped from 
avoiding it, tha opportunity to avoid the 
lease arose only when the succeedigg pujari 
came into office, The suit was therefore, 
within time if brought within” 12 years of 
the date when the succeeding pujari came 
into office, (Pandrang Rao J.) 

VEERANA GOUNDAN Ws, 
GOUNDAN, 


ALR. 1936 Mad, 262=162 I.C. 325= 
1936 M.W.N, 476. 


SELLAPA 


Art. 120 & 144—Land leased out 
after being morigaged—Sutt by mortgagee 
for possession of the land—Article applica- 
ble, 


Where a land was mortgaged to a certain 
persons, and thereafter leasad oub to certain 
otherp ersons and the mortgagea hnving 
purchrsed the saki land in execution of his 
mortgage decree, sued the lessecs for pos- 
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session of the lands, held, that for purpose 
of limitation, the suit was governed by Art. 
144 and not by Art 120, Limitation Act 
hecanse, it waa not neceasary for the plein- 
tiff tn ana or pray lor oaneellation of the 
lease. (Zia-ul-Husan J.) 


Tousi RAM vs. MUNNA Kuan, 
1936 O.W.N. 399= 162 LC. 225. 


Arts, 120 & 144—Magistrate at- 
tachiny property in proceedings under Sec. 
145, Cr, P. Code and giving possession to 
Receiver -~suit for mere declaration of title, 
af maintainable. 


Where, in proceedings under Sac. 145. 
Cr, P. Code, the Magistrate passea an order 
for attachment of the property und the 
Tasildar, who is appointed Receiver takes 
possession of the property. the possession 
of the Receiver, is in the aye of law, the 
possession of the true owner, and the latter 
can undoubtedly maintain a suit for a mere 
delaration of his tisla and it is not necessary 
for him to institute a enit for possession, 
As a suit for declaration of title to immo- 
vable property. it is clearly governed by 
Art. 120, Limitation Act and not by Art. 
152 of tha Act. (Srivastava Nanavutty 
JJ.) 

PARTAB BAHADUR SING,vs. JAGATJIT 

SINGH. 


9036 0,W.N. 784-164 1C. 
AUR. 1936 Oudh, 387. 


118= 


Art. 124—Suit for declaration of 
plaintifs right to sebaitship — Limitation, 


A suit by a person in possession of the 
office of the tha sebait of an'‘idol for a decla- 
ration of his titla to a certain share in the 
pala or the.turn of workship of the idol, is 
governed by Art. 124, Limitation Act, in n 
case where the office of the shehait waa held 
by another person for move than 12 years, 
As the right of tho offica is extinguished by 
adverse possession, the right to claim pala 
must share the same fate. (Nasim Ali € 
Edgely JJ) 


HARA PADA Roy v8, GorrnaTH Roy, 


A.UR, 1936 Cal, 291, 


Limitation Act—(Contd.) 
Act. 125—Application of the Article, 


Art. 125 of the Limitation Act applies 
when the possession is that of a Hindu or 
Mahamedan female as such, that is to say, 
by virtue of ber being n Hindu or Maha- 
medun, and does not apply if ber porssesion 
ia by virtue of a grant or transfer made 
inter vivos, or by virtua of a bequest, in 
other words, when her possession is irres- 
pective of her being a Hindu or Mahamedan 
female. (Khaja Mohammed Noor & Saun- 
ders, JJ.) 


KANHAYA TALL 
Hita Brat & ORs, 


15 Pat. 151=17 P.L.T. 131=1631.C, 
940=A.1.R. 1936 Pat. 323, 


MISSIR vs, MST, 


Arts. 127 & 144~--Person in posses- 
sion of anestate with permission of the owner 
clatming the estate as co-owner —Lingitation 
for the suit, - 


The plaintiff who was in possession of a 
part of an estate with the permission of the 
defendant who was the owner tnereoi 
claimed partition af the astute us a co-owner. 
The defendant set up a ples of limitation. 
Mold, that the mere fast that the plaintitf 
waa in possession of the land admittediy 
with the pecmiesion of the defendant was of 
no avail, The question would, however, 
have been different, if the plaintiff had 
claimed as member of a coparrcenary, in 
which oasa Art. 127 of the Limisation Aet 
would haya applied, but inusmuch ns the 
plaintifl put up his case on the ground of 
co-ownersbip, the suit was for putposes of 
limitation governed by Art. 144, Limitation 
Aot, (Gruer & Neogt, A. J. 0,8). 


RATAN SINGH CHHATRI vs. JAIRAM 
SINGH. 


31 N.L.R. 1917 A.R. 1936 Nag. 80% 
162 I.C. 577. 


Art. 130--Ryot holding land wtthont 
payment of tent—Suit by landlord for 
assessment of rent ~ Limitation. 


As between the ryots of an estate and the 
Iandlords of an estate, when a ryot holds 
land of an estate without payment of rent, 
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limitation against the landlord will only 
arisa 12 years after the landlord has come 
to know that the defendant possesses the 
land without payment of rent. A suit for 
assessment of rent instituted within 12 serra 
from the date of the final publication of the 
Record-of-rights recording that the tenants 
have bean holding the land without pay- 
ment of rent, is, therefore, nob barred hy 
limitation when there is nothing to show 
that prior to the finat publica‘ion of the 
Record of rights, the landlord waa aware 
that the tenants were holding the land 
without payment of rent. 40 Cal. 173 
referred to ; 22 O. L. 135 distinguished. (M. 
C. Ghose, I.) 


CHANDRA KUMAR De vs. K, ©. MURK- 
HERJER. 


A.l. R.1936/Cal, 289, 


Art. 132 — Susi against mortyagor by 
person claiming under him to enforce 
mortgage -- limtiation. 

A suit brought by a simple mortgages 
against the mortgagor or persons claiming 
under the latter, to enforee the mortgage by 
sale, ia governed by Art. 132 of the Limi- 
tation Act. 30 Mad. 426 relied on. (Rame- 
san d Stone. JJ.) 


SAMBASIVA AYYAR vs, SUBRAMANIA 
PILLAL 


59 Mad. 312=44 M.L.W. 887=A IR, 
Mad. 70. 


Art. 132--Mortgage debt payable in 
instaimenis— Penal clause authorising mort: 
gagee ta recover entire amount in case of 
default-limitation. 


A mortgages bond provided that the debt 
was to be repaid in instalments and in case 
of default of ony one instalment, tha morb- 
gagee was to baya power to recover the ex- 
pired and unexpired instalments in one 
lump sum by gala of the mortgaged proper- 
ties. Held, that the cause of action in 
respect of any particular instalment was 
different from the cause of action in respect 
of any other instalment. Ia each case what 
had ta be considered was how mxoh had 
fallen due and had not been barred by limita 


Limitation Act—(Cont?,) 


tion and sesondly, how much remained to be 
paid even though up till that moment the 


inatalments had not fallen due. (Courtney 
Terrel C. J. & Varma J.) ; 
RAGHUNANDAN BINGAH vs. KISHAN 


SINGH, 
15 Pat. 1—16 P.L.T. 893, 


Art. 132,—Suit for contribution en 
respect of payment of maintenance allo- 
wance made by plaintiff from co-owner of 
the property charged—limitation. 


A suit for contribution by a person who has 
paid maintenance allowance charged on two 
properties in the ownership of the plaintiff 
and the defendant respectively is governed 


by Art. 139, Limitation Act. (Nanavz. 
tty & Zia-ul Hossain JJ.) 
VigaR ALI BEG vs, MAROMMED 


SAADUT ALI KRAN. 
1936 O.W.N 982. 


Art. 142-Szuit for possession— 
Defendant claiming title by way of transfer 
— Presumption, tf in favour of plaintiff's 
continuance of possession, 


Ina suit for possession of a certain land, 
the plaintiff alleged that he was the owner 
of the land and previously in possetsion of 
the same. The defendant nlended that he had ẹ 
title so tha land by way of a definite 
transfor, Heid, that under the circumstances 
no presumption could arise in favour of the 
gontinuanes of the plaintifl’s anterior owner- 
ship, and if he wanted to .ucceed he bad to 
prove that he had been in possession within 
12 years of the suit. (Mackney J.) 


Ma PYAN Gyt vs, U SHWE KYUN, 
ALR, 1936 Rang. 124<161 1.C, 833. 


Arts, 142 & 144—Sust for recovery 
of possession on ground of plaintiff's dispos- 
sesston— Article applicable, 


A suié for recovery of possession on the 
ground of the plaintiff's dispossession is gov- 
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ernai by Art 142, Limitation Act, and net 
by Article 144. (Sxteman O. J.& Bajpai Jd) 


RAMAMANOHAR vs, BABY SINGA, 
1936 A.W.R. 1014. 


Art. 143—Sale deed by tenant -Derd 
subsequently registered— Suit by landlord 
challenging alienation — Limitation. 


The plaintif brought a suft challenging an 
alienation made by his tenant. The alienation 
was by a deed excecuted on one day and ra- 
gistered ou a subsequent date. The plain- 
tiff's suit was within time if limitation was 
reckoned from the date of registration. Held 
that time began to run under Art, 143, Limi 
tation Act from the date when the forfeiture 
was incurred, i,e., when the dead was execu- 
ted aud*hance the plaintiff's suit was barred 
by eee € Abdul Rashid 
JJ. 


DHUMAN KHAN & ORS, ys. GURMUKH 
SINGH & ORS. 


17 Lah. 403=ALR. 1936 Lah. 
38 PLR. 887, 


394- 


Art. 143— Tenant mortgaging property 
—Landlord not challenging tt though aware 
—Mortgagee selling property in execution— 
Objection by landtord to the sale dismtssed— 
Dismissal objection tf gives fresh time for 
limitation, @ 


A landlord who was aware ofa mortgage 
executed by his tenant took no steps to cha?» 
lenge the same but after the mortgagee had 
obtained a decree and sought to have the 
property sold in execution, the landlord 
raised an objection which wag dismissed. 
The landlord therenpon*brought a suit to 
set aside the sale. Reid, that as the plaintiffs 
claim against his tenant was barred at the 
time of objection, the dismissal of the 
objection could not give a fresh period of 
limitation. (Coldstream & Abdul Rashid 
JI) 


DHUMAN KHAN vs, GURMUKH SINGH, 


17*Lah. 403-38 P.L.R. 889=A,LR. 
1986 Lah. 394, 


cy 
pay) 
> 


_ Art. 144— Suit for share ef estate car- 
ried by mother to her re-marrtage —limita- 
tian, 


A suit by a daughter elaiming a share of 
the estate carried by her mother, to her re- 
marriage must be brought within twalve 
years of the remarriage under Art. 144. Limi 
tation Act, as the interest of the child be- 
comes vested in such property from the 
moment of tha ramarriage. Mosely af 
Ba U. J3.) 


MA PWA vs. TASUDUT. 
AR. 1936 Rang, 3838-1684 IC. 556, 


Art. 144— Suit for recovery af posses- 
sion by mortgagee auction purchaser against 
purchaser of equtly of redemption--limita, 
tion—possession of purchaser when becomes 
adverse. 


The plaintiff in execution of a mortgage 
decree purchased the mortgaged properties 
and obtained delivery of possession through 
Court. The defendant had daring the pene 
dency of the mortgage suit purobnsed the 
said property by private sala and had got 
herself registered in the li.ndlord’s register. 
More than 12 yeara after from the date of 
the gale, the plaintiff sued for recovery of 
possesrion of the land in question. The 
defendant contended that the suit waa time 
barred. Held, that as the defendant had 
continued in posseasion in spite of delivery, of 
possession to the plaintiff by the Court. her 
possession became adverse and time began 
ta run against the plaintiff. The suit having 
been bronght more than 12 yeurs after the 
date of the sale was ‘therefore barred. 
(Courtney Terrell C. J. & Saunders J.) 

NARAYAN PROSAD PANDE vs, ADAR- 
MONI DASI 

15Pat. 372-17 Pat, L.T. 546, 


Art. 144 Person in adverse possession 
— Decree declaring that he has no title— 
Whether continuity of adverse possession 
taterrupted, 


A decree declaring that a party in poasess- 
ion of maveabla property bas no title to it, 
has not the effect of interrupting the conti- 
nuity of his adverse possession ns against 
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the real owner, and if he continues in ad- 
varas possession for 12 years before suit, his 
title is parfected. 46 Mad. 751 relied on; 46 
Bom, 710 dissented from. { Bajpai J.) 


MOHAMMAD BACHEY 
Lat. 


TANAIK vs, 


1936 A.W.R. 390-1936 ALJ. 583 
2162 LC, 907=A1.R, 1936 All, 381. 


Art. 144— Possession under permanent 
lease from manager of a temple, if adverse 
from date of lease--New manager not re- 
pudiating lease, whereby lease, foreferted— 
Dismissal of such suit and acceptance of 
rent thereafter —Possesston of lessee tf nd- 
verse —Suh-lessee, if may he ejected, 


Where after n suceassion of managers 
hava kept on a lease granted by a pravi- 
oua manager by acceptance of rant, a 
new manager comes to office and his dealings 
are such aa to asnugdtest that he 
accepted rent ng payable nob in rea- 
pect of new tenancy created by him but 
as payable in respect of a permanent 
right whioh it was no longer in the powers 
of the temple to repudiate, the possession 
under the lease is adverse and after 12 years 
of such possession has elapsad, it is no longer 
open to the manager to eject the sub-lassees 
from the lease. (Sir George Rankin.) 


‘DAIVA-RIKHAMANT PONNAM BALA DES- 
KAR vs. PERIVYANAN CHETTY. 

63 LA. 269-59 Mad. 899=71 MLJ. 
105=41 M.L.W. 1=1936 M.W.N, 733 
238 Bam. LR. 702=40 C.W.N. 901 
=63 C.LJ, 491=1936 ALJ. 977= 
1936 A.W.R. 975-38 P.L.R 793=17 
PLT. 480=1936 O.W N, 5662162 
LC. 465=A,1LR. 1936 P,C. 183. 


Art. 148—Tenant mortgaging holding 
to another and subsequently selling same to 
a third person — Purchaser suing mortgayee 
Sor possession on redentption after 12 years— 
Right to redzem, ; 


A tenant aftar mortgaging hia holding 
transferred tha same toa third peraon by 
salto. The vandse more than 18 years later 
suad ths mortgagee for possession of the 


42 


Limitatisn Act. —(Cont?) 


mortgaged property subject to redemption. 
The mortgagee contended that the mort- 
gage was invalid and therefore the suit for 
pussession having been brought more than 
12 years from the date of purchase was 
barred by limitation. Held, that in a morte» 
gage transaction whether the mortgage is 
valid ar not, the position of tha mortgagee 
is that of a mortgagee and nothing more. 
Therefore tha right of the vendea to red- 
eam was not extinguished until the period 
of limitation provided byArt, 148, Limita- 
tion Act had elapsed. (Word J.) 


BALINATU Prosan SINGH vs, MUNES- 
war SING & Ors. 


AJ.R, 1936 Pat. 63-160 I.C, 1066, 


Art. 148—Mortgaye by one of three 
brothers — Sale in execution and purchase by 
mortyagee— Morigagee taking possession on 
paying off prior morigage-~—Claim by heirs 
of the other two brothers for possession of 
al3rd. share on paying proportionate sum — 
Limitation. 


Ona of threes brothers having mortgaged 
his share of a house, the mortgagee obtained 
a decree, and ic the sale in execution of bis 
decree purchased the property and obtained 
possession of tha same by paying off the 
prior mortgage. The heirs of tha other 
two brothers ? ' thereafter brought 
asuit on the ground that they were enti- 
tled to prossassion of the 2/3rd. shfte of tha 
house on payment of the propertionatesum?> 
Held, that the subsequent mortgagee had bean 
subrogated to the rights of the prior mort- 
gagee by paying him off and was therefore 
u mortgagee within the meaning of Art. 
148 Limitation Act and the suit, was there- 
fore governed] by that article ¿rnd not 


Art. 1434. (Fazl Ali d Luby Fd) 
RAMDOYAL SEN vs. CHAKRAPANI 
NANDI. 


AJLR. 1936 Pat 60-160 I.C, 933. 


Art. 152— Knowledge of party regar- 
ding date of decree or judgment, if maie- 
rial. 
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Art, 152, Limitation Act, laya down 
that an appeal to the Court of the District 
Judge must be filed within 30 days compu- 
ted from the date of the decree or order 
appealed fram. There is no question nf the 
knowledge of the party desiring to file an 
appeal regarding the date of ths decree or 
judgment. {Agha Haidar J.) 


LADHA MAL RISHEN Das os NADAR. 


A.LR, 1936 Lah, 742. 


Art, 193 —Frparte decree set aside in 
absence of plaintif -— Plaintiff absent on date 
of rehearing of suit-Suit dismissed — 
Application for restoration of the susi — 
Limitation, 


When an order setting aside an exparte 
decree has been passed in the absence of the 
plaintiff there is no obligation to issna again 
a notica to the plaintiff of the date on which 
the restorad base is to ba taken up. There- 
fore, whera on the date so fixed, the plaintiff 
is absent and his suit is dismissed and he 
applies for restoration of the suit the appli- 
cation must, for the purpose of limitation, 
he governed by Art. 163 of the Limitation 
Act, (Curre J.) 


MST. KARAM BHARI vs. 


38 P.L.R. 697- AIR. 
2183 LC. 274. 


JAGANNATH, 
1936 Lah. 1495. 


e 


© Art. 18)—Appiiention for ascertmn- 
ment of mesne prolits — limitation. 


In Madras, when the Court directs an 
enguiry for the ascertainment of imesne 
profits, tha decrea-holder must apply for the 
ascertainment of such profits Art. JBI, 
Limitation Act applies to such an applica- 
tion. 54M. L. J. 655 relied. on (Beasely 
C. J. & Stodart J.), 


RAMA RAO vs. SREE RAMAMURTH. 


71 M'L.}, 388 -1936 M.W N, 575=44 
M.L.W. 486=A..R. 1938 Mad. 801= 
164 LC, 670, 


Art. 382 —Decrec-holder entitled to 
apply for grecution delayifg to do so negli- 
gently — Article applicable. 
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Art 162, Limitation Act, applies to a case 
in which a decree-holdar who could have ap- 
plied for fresh execution atany time after the 
dismissal of ths firat execution case delays to 
dasa, but the delay is due to his own neg- 
ligence or lache; and not to any defect in 
the deares ar to any circumstances connec- 
ted with the decree preventing him from 


putting an application for exgcution. ‘Burn 
€ Menon JJ.) 
JAGADISAN PILLAlL es. NARYANAN 
CHETTIAR, 
59 Mad. 759=71 M,L, J. 180~44 
MLW 40351936 M.W.N. 364- 


A.1R. 1936 Mad. 284 = 162 LC, 376. 


Art, 182-—Oljection as to limitation 
not taken in previous execution case dismiss- 
ed for default on date fired for appearance — 
Such objection tf may be raised in subse- 


quent proceeding, R 


An execution case was fixed for hearing 
on n cartain date but the retorn of service 
not having been received, tha tima was 
axtended till another date but on the date 
sa fixed, tha case was dismissed for default, 
and the judgment-debtor also did not appear. 
Held, that the judgment-debtor was not 
precluded from raising the plea of limitation 
ina subesquent execution case, (Guko & 
Bartley, JJ.) 


IBRAHIM MTA Dewan vs. JAMIN ALI 
MORHATL. 


40 C.W.N, 510, 


Art. 182 (2)— Dismissal of appeal for 
non proseculion— Limitation for execution 
of the decree~ Date from which limitation 
TUNS. 


A dismissal of an appeal for ner-prosecu- 
tion, after a-liniasion, for non-appenrance of 
the parties dogs not constitute n final dooree 
or order within the moaning of Art. 182 (2), 
Limitation Act. In such a case there ts 
practioully no appeal and the decree of the 
lower court stands unaffacted. Henes 
limitation for execution of the deeree runs 
only fram the date of the decree are not 
from the data of dismissal by the appellate 
Court. 36 All. 350. 49 Cal. 263 4 11 Pat. 
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477 relied on ; 3 P. L. T. 28 dissanted from. 
(Bhide J.) 
SECRETARY OF STATE vs. MST. RESHMO 


& ORs. 
AIR, 1936 Lah. 479 


Art. 182 (5) —Sieps in aid of execu— 
tion~ classes of, 

Steps in aid of execution of a deeree may 
ba broadly divided into two classes, namely, 
(1) Steps taken with the object of removing 
certain obstacles in the way of execution ; 
and (2) stap; directed ta the furtherance of 
or advancement of execution. To determine 
whether a particular preceeding is such a 
step, it is immaterial whether the step is in 


result succesful or not. (Srivastava & 
Thomas JJ.) 

RUDRA NARAIN vs, MAHARAJA OF 
KAPURTHALA. 


1936 O. W.N, 134=160 1.C. 465= 
ALR. 1936 Oudh. 248, 


Art. 182 (5) -Application for transfer 
of decree. if a step-in aid of execution— 
Bonafide intention to execute, if necassary, 


An application for transfer of a daoree 
amounte to a step in-aid of execution. A 
deeres-hoider is not required to show his 
bonafide intontion or to prove that the 
step-in-aid of axeontion was taken by him, 
with a genuine intention bo exoente his 
decree, (Sulaiman C. J. € Bennet J.) 


` MANSABAM vs. BADRI PROSAD & ANR, 


1936 A.W.R, 1936 = 1938 A.L.J. 254 = 
163 I.C, 231=A.LR. 1936 All, 369, 


Art. 182 (5)— Application for transfer 
of decree—order tf judicial—whether es- 
tends limitations. 

A deores-holder obtained a deores on 7th 
June 1981 and made an application for exe- 
cution on 5th Jaly, 1935, To save limita. 
tion he conten:ted that an order mada on 
8th July 1982 on an application for transfer 
of the decree brought the case within the 
limit granted by Art. 182, cl. 5 of column 
3. Held, an order mada on an application 
for transisrring the decree for execution to 
another Court is a step-in-aid to execution 
and gives a fresh etart to the decrea-holders 
under Art. 182(5), The order that is passed 
by the Conrt on such an application in a 
judicial order and therefore has the effect 


Culion case for partial 


Limita ion Act—‘Consd,) 


of making it a step in-aid af execution. 54 
Cat, 500 distinguished 1 Pat. 328 fallowed 
and 31 All, 396 referred, 


BHAGWAT SAHAI os. RAM SURRIT RAY, 
AAIR. 1936 Pat. 313-162 1,C. 984, 


Act. 183—Transmisston of decree to 
another court for execution—Order „by 
Master of High Court after serving notices 
under Or, 21,r, 16, C. P. Code— Question 
of limitation not considered — Order, if can 
operate as a revivor of the decree. 


An order transmitting a decres to another 
court for execution, and order service of no- 
ticea under Or, 21, rr, 16 & 22 of the C. P. 
Code by the Master of tha High Court would 
not operate as a revivor of the decrea within 
the meaning of the proviso to Art, 183 of 
the Limitation Aot, when there was nothing 
to show either that he was neked to consider 
the question of limitation or that he actually 
didsconsider it, (Fazl Ali Ludy JJ.) 


SARJU SINGA ANR, vs, BHAGWAT 
PROSAD. 


15 Pat. 102=17 P.L.T, 3172-2163 IC., 
411=A.LR, 1936 Pat, 398, 


Art. 182 (5)—Application to Court to 
record payment made out of Court.—if can 


save limelation, 
a 


. 


An application by the decreo-holder 
asking the Court to record x part payment 
towards the decree is not an applicaiton 
that can be called a step-in-aid of execution 
and hence such an application cannot be 
relied on for the purpose of saving limi- 
tation. 12 Cal 608, .2 All, 399 dissented 
Py eg I, A 30 appliod. (Burn € Menon 

J. 

PRESIDENT UNION BOARD, PENSAPADU 
& ANR, vs, THIKUMALA VENKATA BRI- 
NIVASA CHARYULU AYYAVARLU & ORs. 


_ $9 Mad, 424=A.LR. £936 Mad, 118. 


Art. 382 (5)}—Order striking off eze. 
satisfaction with 


costs whether a final order. 
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. An order passed in the following terms 
without notice to the parties, namely, “axe- 
eution strook off on partist satisfaction of 
the daorsa ; sostas on tha judgment-debtors” 
eannot he construed anly as a provisional 
order suspending the applicutien for execu- 
tion, bat it should ba considered as the 
final order passed on tha application for 
execution, within the maaning of Art. 182, 
Cl. 5, Limitation Act. (Salamon C. J., 
Rachhpal € Allsopp JJ N 


MAHAMMED TAQI KRAN vs. RAJARAM, 


1936 A.L.J, 1140-1936 A.W R, 996 = 
ALR, 1936 All, 820. . > 


Art. 182 (S)—<Application claiming 
execution in regard to two sutis—Applica. 
tion according to law in regard to items 
concerning one siit-tnclusion of other items 
in regard to which application not entertain- 
— able Effect of. 


Where an: appliortion for execution 
claims execution in regard to two suita and 
it ia according to law in rogard to the items 
which are conoarned with one suit, the mere 
inclusion ofthe other items in regard ta 
which the application is ontertainable would 
not make the whole application ona which 
ig not in accord anoa with law. (Sulat- 
man C. J. & Bennet J.) 


MAHAMMAD BAKIR Dan KHAN ps. 
NANDKIPHORE. 


? 1936 W.R. 527— 1936 A.L.J. 571- 
ALR. 1936 Ali 467 = 163 1,C. 841. 


Art 182 ‘6)—Zvecution petition re 
turned to decres-holder for satisfying certain 
conditions, not re-presented—order return: 
tng petition, tf a final order giving fresh 
starting point of limitation, 


The words “final order” in Art.” 192 
(5) of the Limitation Act, a3 amended, 
imply that the prooseding has terminated 
go far as the Cours passing it is concerned, 
An order returning an execution petition to 
the deerae-bolder for satisfying certain 
conditions cannot be regarded as “final, 
within the meaning of Cl. (2) of Art. 182, 
bscause such an order coutemolates a fur- 
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ther order to be passed at a later stage 
when the defects are remedied and tha 


petition is re-presented. Ifin such a case 
tha decrue-holdar fails to rapresent tha 
oxecution patition, the order returning the 
petition cannot be relied upon by the deeree 
holder as being a final order furnishing 4 
fresh starting point of limitation. (Venkeata- 
subba Rao & Cornish dJ.) 


KESAVALOO vs, OFFICIAL 
West TANJORE. 


71 M.L.J, 336-44 M.L,W, 589=1936 


M.W.N. 582=1631C. 354-—A.LR, 1936 
Mad. 613. 


RECEIVER, 


Sec. 182 (5)-—Dezree against minor 
represented by guardian — Death of guardian 
—Hrecution agamst minor represented by 
such guardian under bonafide mistake tf 
can c malitute a step-tn-aid of execution. 


A decree was passed against a binor 
who was represented by his mother ag his 
guardiun. She died and subaequently the 
deerée-holder applied for execution, but 
hy a bonafide mistake had the judgment- 
dəbtor represented by his mother. Heid, 
that the application was under the oircums- . 
tances of tha case n step-in-aid of execution 
and saved limitation, 17 Mad. 76; 352Cal. 
1047 followed and I9 All. 337 not followed. 
(Pollock J.J 


PRAHLAD PUNDALIK vs. 


MORAN Lat 
BHOWANI LAL. ' 


A,LR, 1936 Nag. 77. 


LUNACY ACT (IV OF 1912) 


Sec. 77—Account filed by Manager of 
Lunatic estate objected to—Court hearing 
objection—Procedure to be adopted. 


‘Where the accuracy of tha accounts 
filed by the manager of a lunatic estate 
is impugned under Seo. 77, Lunacy Act, 
some kind of enquiry must be 
held under the section and in passing 
ordats, reasons must be shown because the 
order passed is an appealable order, and the 
appellate coart must be placed in n position 
of knowing what has moved the mind of 
the Judga in coming to the conclusion to 
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which he came, 
JI) 

MA AMINA BIBI vs, MA KHATUN. 

AFIR. 

5912 


(Baguley & Mackney 


Secs. 77 & 83— Order simply stating 
that accounts nre passed, tf appeaiadle, 


An order passed by the District Judge 
ta the effect that the accounts filed by the 
Manager of a Luntic ostate are passed must 
ba deemed to imply that the objectiona to 
the accounts were rejected, Such an order 
being passed under a section which falls 
within Chap. V. Lunacy Act, an appeal lies 
to the High Court under See. 83 of the Act. 
{Baguley & Mackney, Ji.) 


Ma AMINA BIBI vs. MA KHATUN. 
A.LR. 1936 Rang. 51=16) ! C, 591 
(2). 


MADBAS ESTATES LAND ACT (I 
OF 1980) 

Sec. 3 (3)—Wolding--Parcels of land 
held under single engagemi—Details of 
consolidated rent nated against separate 
parcels —Nature of holding, tf changed 
thereby. 

Where parcels of land are held under a 
single engagement, it constitutes only one 
entire holding’ and the fact that details of 
the consolidated rent are given and noted 
against each parcel in the Patta would not 
make any difference, because, the entire 
rent is chargeable upon every piega of land 
comprised in the holding. 4 All. 174 disap- 
proved, (Venkataramaua Rao, J.) 


TRUSTEES, CHOKKANATHA Swami 
TEMPLE, vs VADIVELMURGA NADAR. 


A.LR, 1936 Mad, 220=16t £.C, 
230. 


Sec. 3 (11: (a)—Fees charged for 


collecting rentiif included tn rent. 


Fees charged for collection rent cannot 
be regarded ag n payment payable by the 
tenant, So such fees cannot be regarded aa 
rent within the meaning of Sec. 3, Madras 
Estates Land Act. 39 Mad. 84,27 Mad 332 
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17 Mad. 73 ; 40 Mad. 640 distingnished ; 18 
1. C. 298 applied. (Stone € Pandrang Row 
Jia 

BASUDEVA Doss ys. HARIS CHAN- 
DANA JAGADDEVA GARU. 


59 Mad, 408=A,ER, 
2159 1C" 1092. 


1936 Mad, 126 


Secs. 24 & 30.— Water cess -landlord 
when can claim evira charge for the same. 


It is only when the landlord has con- 
structed soma work or maintained at his 
own axpense soma work for the purposa of 
supplying water to the lands in question, 
that he can claim any extra charge for water 
under the provisions of the Madras Estates 
Land. Act. Where n landlord maintains a 
tank for particular lands. and from the 
surplus water overflowing from the said tank 
in flood time, other dry lands ave converted 
into wet lands, the landlord is not entitled 


to extra charge for the water, (Ramesam it 
Venkata Subba Rao JJ.) 
SUNDARAM PILLA! vs. KARUPPAYE 


AMMAL, 
59 Mad. 5=160 1.C, 1018, 


Secs, 24 & 30— Proper court. for 
adjudicating claim for enhancement of 
rent. 


% 

Under the Madras Estates Gand Act, 
no enhancement can be claim@d hy the 
landlord except under the special provisions 
enacted in that respect, and one of them ia 
that if the landhalder wishes, to enbance 
the rent, he must do so by filing a suit 
before the Collector, The facts which 
determine the landlord's right to enhance 
rent, are of such a character under the Act 
tbat the legislature has thought it proper to 
vest tha decision not in the Civit Court, but 
in the Revenue Coart alone, and any claim 
made inthe Civil Court must therefore 
be disallowed. (Ramesam & Venkata Subba 
Rao, JJ.) 


SUNDARAM PILLAI vs. KARUPPAYEL 
AMMAL, 


S9 Mad. S=A.LR. 1935 Mad” 1073- 
160 1.C. 1015. 
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Sec, 30 —Ground on which landlord 
can claim enhanced rent. 


In order that the landlord may claim 
enhancement of rent, be must show that 
the productive power of the land has in- 
creased by some positive improvement 
effected by his agency or at his expense. 
He cannot claim enhanced rent merely and 
solely on the ground that his water haa 
been used. He can make good bia claim 
ouly by showing a direct connection 
between the water so used and the improve- 
ment he has effacted, (Ramesam & Venkata 
Subba Rao JJ.) 


8. P, SUNDARAM PILLAI! vs, KARUP- 
PAYEE AMMAL. 


59 Mad, 5-2 AI.R, 1035 Med, 1073= 
160 1.C. 1015, 


Secs. 30 & 32— Improvement by land- 
lord— right to claim enhanced rent. 


Where a holding has been partly traus- 
formed from dry into wet and is governed 
by tha Madras Estates Lind Act, the 
proper course for the landlord at whose 
instanoe the improvement has been made, 
for enhancing rent isa suit under Sea. 30 
of the Act, In order to be entitled to an 
enbancament, there must be provisions in. 
the patta for enhancem nt of rent and 
there should be a fresh advantage to the 
tenant. 33 M. L, J. 355 & 26 M, L, J. 641: 
. 38 Mad. 54 considared. (Beasley, C. J.) 
Stodart J.} 


RAJA OF ViZlANAGRAM vs. NARAYAN- 
Swami NAIDU. 


70:-M.LJ. 494-43 MLW. 545= 
1936 M.W.N, 47=A.1.R, 1936 Mad. 
492=161_1,C. 742. 


Sec. 37 (1)—Catse of action arising 
after suit and before dtsposal—power to 
grant relief, 


Ordinarily a landlord should not ba 
granted the indulgence of maintaining a 
sult when he had no cause of antion when 
the suit was instituted, but tha causa of 
action aceured before the disposal of tbe 
suit, as such indulgence is opposed to policy 
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of law, being detrimental to 
(Pandrang Row J.) 


VENKATRAIU ys. 
RAMACHANDRA Ran, 
71 M.LJ. 218=44 M.L.W, 366= 1936 


M.W.N, 884-163 LC. 607=A,.1R, 
1936 Mad. 504. 


reiyata, 


VENKAPASERTHA 


Sec. 37 (1)—Suit for enhancement, of 
rent-~furither enhancement, tf can be claimed 
within 20 years, 


The policy underlying the Madras 
Estates Land Act of 1908, that once there 
has been an enhancement, or a snit olaim- 
ing enhanced rent has been dismissed on 
the merits there should ba no fresh suit 
for enhancement for twenty years there- 
after. That is not only the policy bub also 
tha efiect of the words used in Seo. (1) of 
the Act, and the object of the provisions 
cannot be defeated hy the laandlord® fram- 
ing his second shit as a suit far arrears of 
rent, though it isin tack, one for enhance- 
ment of rent. (Pandraug Rao JJ. 


VENKATRAIU vs. VENKATASEETHA 
RAMACHANDRA RAO, 
7) MIJI, 218=44 M.L.W, 366= 1936 
M.W.N, 684=163 1,C. 807- A.LR. 
1926 Mad. 504 


Sec. 111—Jjaradar if can bring hold- 
ing to sale after lease for which arrears due 
has expired, 


Merely because tha lease of for a fasli 
in which the arrears accrued has expired, 
an ijaradar cannot ba said to be debarred 
from bringing the holding to sale. (Burn € 
Menson JJ.) 


MOHAMMED GUOSUKANI vs. 
MED SERKA MARAVAYAR.: 
59 Mad. 779270 M.L.J. 146=1936 
M.W.N 119-43 M.L.W. 486=A,1R, 
1936 Mad, 301 = 164 LC. 845. 


MOHAM- 


Sec. 130 - Rights acquired by tjaradar 
purchasing land, 

When an ijaradar purchases the land a; 
he might do under the provisions of Sec, 
130, what happens is that the defaniting 
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tenant loses his holding in which he held 
rn occupancy right while the ijaradar ac- 
quires the holding but without acquiring 
the oceupanery right, (Barn & Menon JI) 


MOHAMMED GoSUKANE & ORS. vs, 
MOHAMMED SEKKA MARAVAYAR & ORS, 
59 Mad. 779=70 M.L.J, 146=164 J.C, 
645=1936 M.W.N, 119=43 MLW. 
486=A.1.8. 1936 Mad. 301, 


Sec. 146 — Decree for arrears of rent— 
subsequent court sale—Landilord notified of 
such sale— recognition by hon—Iexrecution 
of rent decree without notice to purchaser, 
af hinding on purchaser. 


A purchaser of a holding in n gala held 
in excaution of a mortgage decree is not. 
bound by a subsequent sale of the said 
holding ir execution of a rent decree obtain- 
ed prior to tha date of the mortgage sate 
without notice te him where ha has given 
notice of his purchase to the land-lord and 
heen recognized by the landlord, mmder See. 
146, Madras Estates Land Aet. 17 MLW. 
361 relied on. (Verkataramana Rao J.) 


SUBBARAYULU NAIDU vs. ARUNCHALA 
NADAR 
70 M.LJ.576=43 M.L.W’ 672= 1936 


19 
MWN. 531=162 LC, 815=ALR. 
1936 Mad, 465, 


Sec. 151 — Ejectment, if must be from 
entire holding, 


The word “holding” in See. 151 means 
the entire hoiding, the holding taken as a 
whole defined in Sec. 3 (3). Sec, 151 doea 


- not in terms provide for tha ejeatinent of a 


ryot from a part of the holding. The 
ejectment must relate to the entire holding. 
A landlord eannos break np his tenant’s to- 
nure by declaring that ha has no longer any 
right to a portion although ha holds the 
remainder, and it is an elementary principle 
of the law of ejectinené that in a suit for 
ejeotment one must eject as to all and not 
ns toa part, (Verkataramana Rao J.) 


TRUSTEES, CHOKKANATHASWAMI TEM- 
PLE, YVADIVEUMURUGA NADAR. 


A.LR, 1936 Mad, 220= 1611, 230, 
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MADRAS HEREDITARY VILLAGE 
OFFICES ACT (III OF 1895). 


Sec 5—Growing crops on village potter 
service mam land if exempt from attach 
MERİ, 


By virtue of Sec. 5 of the Madras Hero- 
ditwy Village Oflices Act, growing crops on 
village potter service inam lands are exempt 
from attachment in execution of a deeree 
obinined against the service holder by rea- 
son af the fact that they ore annexed to, 
and in fact form part cf the emoluments 


attnched to village offices. 23 Mad. 492 
followed. (Pandrang Row, Wadsworth 


6 Venkata ramana Raa JJ.) 


GOKAVARAPU SWAMI vx. MANDA 
SATIW YA, 
59 Mad, '354=70 M.i. J, 266=43 


M.L.W. 235= 1936 M.W.N. 86=A‘LR, 
1936 Mad. 283=1621€. 1008, 


MADRAS LOCAL BOARDS ACT (XIV 
OF 1929) 

"Seh. 7. cl. (p) & (a) -Local Board, 
uf can demand license fea in respect of 
printing press worked by hand. 


The provisions of Seh. 7, cl. (p) & fg) 
of the Madras Local Boards Act (1920) as 
amended by Act KI of 1990 having applica- 
tion toa printing press which is worked 
entirely by hand, and therefore a Local 
Board is not entitled to demand any licence 
few in respect of such press, St Mam 601, 
92 I. C. 873 applied. (King C.J.) 

SAVA BUSHANA MUDALIYAR vs, PRESI- 
DENT PANCHAYET Boar, {TIRUVALLUR. 
59 Mad, 261=79 M.LJ.113=43 ML, 


W. 200=A.l,& 1936 Mad. 204= 1936 
M.W.N, 191 (1)= 161 LC, 217 


— Surcharge certificates if can 
he issued against President of Local Board 
for illegal admission by Board of appeal 
against profession taz, 


Cartain appeals from orders levying pro- 
fession taxes were filed out of time, but 
nevyeithelesa the Local Board considered 
the appe:ls and reduced the tax. The 
Examiner of Local Fund Accounts there- 
upon issued surcharge certificates? ngainst 
the President of the Local Board in respect. 
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of the amount allowed in tho said appeals, 
Held, that the act of hearing appeals and 
reducing the profession tax was an act of 
the President in his -individual capacity or 
even in his capacity as President. A 
surcharge certificate therefore could not ba 
issued against the President, for perfunctori- 
ly condoning deluy in filing appeals and 
illegally eutertaining them. (Varadachariar 
€ Burn JJ) 


SHCRETARY OF STATE FOR INDIA vs. 
SIVASANKARAM. PILLAI 


59 Med 876=70 M.LJ.404=43 MLW. 
507 = 1936 M,W,N. 154=A.1.R, 1938 
Mad. 412= 163 1.C, 107. 


MADRAS MARUMMAEKXKATTAYM 
ACT (XXII OF 1933}. 


Secs, 38 & 50 (b)— Right of (Tavazhi) 
in a joint undivided family to demand 
parlttion, 

Tha change in the law introduesd by 
the Marummakkattayam Act has mada the 
doctrine of severance of statua applicable to 
Tavazhis under the Mmaminakkattayam law 
and for precisely the same reason. Under 
the new Law avery Tavazhi in a joint nn- 
divided Marummakkattyam family haa an 
indefeasible right to demand partition 
of its own share in the joint family pro- 
porty, and ali the other Tayazhia must 
sübmitto it whether they like it or mot. 
(Burn i Menon JJ.) 4 


, 4 
KUNCHI AMMA & vs. MINAKSHI AMMA, 


59 Mad. .693=70 'M.t.J. 1142 AR. 
$936 Mad. 155 1936 MIW.N. 27=43 
M.L.W, 3111=160 I.C. 594. 


MADRAS MOTOR VEHICLES TAXATION 
ACT illi OF 1931), 


Arrears of tax under the Act “if consti- 
tutes debt having priority over all other 
debts, 


The arrears of unpaid tax under the 
Madras Motor Vehicies Taxation Act area 
debt due to the Crown, that is to say a 
Crown debt, The debt being created by 
Act is a» speciality deb’, and debts due to 
the Crown by record or speciality baye 


Madras Motor Vehicles Tazation—(Con/i/) 


priority over all other debts. Even regar- 
ding the dabt na 4 simple debt, tha Crown 
would haye the prior right to payment 
over a simple creditor, because whenever the 
right of the Crown and the right of the zub- 
ject in respect of payment of a debt of equal 
dogres compete the Crown's rights prevail, 
{Cornish J.) 


Peeury Commissioner or POLCE, 
MADRAS vs. S. VEDANTA. 


59 Mad, 428c ALR. 1936 Mad, 132. 


MAHOMEDAR LAW. 


Divorce—Deed promding for main- 
tenance allowance - Provision that im cass 
of default of any condition it would operate 
as one of absolute divorce—Valrdity, 


According to Hanafi law a decrees may 
be so pronounced as to come in to effect not 
immediately but at some future time contin- 
gently on the happening of some specified 
future event. Where a deed making provi- 
sions for the wife provides that in case of 
dofault of any condition, the deed would 
operate as n deed of Talag Kamil (absolute 
divorce), the divorce comes into effect on 
the detault having been committed. (Gan- 
ganath J.) 


BACHCHOO DALL os. Mr. Bisimba, 


1936 A.W.R. 284-1936 ALJ, 302= 
163 1.C, 228 ({I}-ALR. 1938 Ail. 
387, 


Divorce — Agreement after marriage by 
husbund that on breach of certain condition . 
wife would be enisted to dsvorce—validity 


of. 


The husband after having lived with his 
wife for seme time made an agreement that 
he would lead a respectable life, would earn 
his livelihood, maintain his wife, live in a 
house approved by his wife and ber parents, 
and would otherwise behave properly to- 
wards his wife, and that if be made defanit 
in the performance of any of those condi- 
tions, the wife would be at tiherty to divorcee 
him. Held, that such an agreement was 
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not invalid or reppaasà 
(Jadah J) 


MUHAMMED YRSELN ws. 
REGUM. 


38 PLR. 490=161 IC. 701-A.L.R. 
1936 Lah. 716, ‘od 


to pnblie policy. 


MAMTA 


Divorce —Suit by wife for declaration 
of divorce—notice to her, if may be presu- 
med. 


Where in a suit by a wite for a deolara- 
tion that sha had heen divorced, the hns- 
band pleaded that notice not having heen 
served on her, the divorcee was not valid, 
held, that the wife having filed the ruit, it 
must be presamed that she had notice of the 
divores. {Jatia? J.) 


MUHAMMAD ISHAQ vs. MST. SATRAN., 


38 P.L.R 68=163 IC. 953: AIR, 
7936 Lah. 611, 


Dower —Onus of proving that dower 
announced was not trtended to he pard— 
Power of Court to reduce the settled dower. 


The rattled dower mnst be paid, and the 
inct that the bridegroom has neither the 
present maana nor expectation to pay the 
amount of dower, or that the amount is 
inordinately large ia no reason for the Court 
to decree the suit for a amallersum. If the 
bridegroom claims that the amount of dower 
publicly announced was never intended to 
ha paid and only the smaller amount settled 
in private was payable, it is on bim to 
mre tha fact. (Tekchand k Agha Haidar 
J. 


MAHAMAD SULTAN RRGUM vs. SARA- 
JUDDIN AHMED, 


38 P. L.R. 337=A1.R. 1936 Lah, 183= 
161 1-C, 300, 


Dower— Hushand transferring property to 
wife in lieu of dower —wife knowing that 
transfer amounts to giving preference to her 
over other creditors transfer if illegal. 


A transfer of property by the hushand 
to the wife in lisu of her prompt dower, 


43 
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even if the wife is aware that the transfer 
to har is tantamount to giving her prefer- 
ence over the other creditors is neither 
illegal nor void abinitio. In such a case 
the remedy of the creditors if there is not 
sufficient, properties left to meet their 
claims, is to approach the Insolvency Court 
within two years of the tranefer and get tha 
debtor adjudicated an insolvent in which 
case they would be placed on the same 
footing as the preferred creditor and the 
transfer would be avoided hy the insolvency 
Court, After two years has beon allowed 
to alapse it is not open to the creditor to 
avoid the transaction merely on the ground 
that the effect of it was give preference to 
ane creditor over the other even though it 
ho showu that this was a fact known to 
hath the parties. 43 Cal. 521, relied on. 
(Sulaimain C. J. & Bennet J.) 


Mer, RAZINA KHATUN vs. MST. ABIDA 
KHATUN. 


1936 A.W R. 1049-1938 ALJ, 1328 


Dower— Wife in possession of her hus- 
band's property in lieu of dower—right to 
reiain passesston till dower debt 18 paid aga- 
tant husband's creditor. 


Whera a Mchamedan lady ia in posses- 
sion of the property which has been given 
te har by her husband in lieu of her dower, 
and her right ta hold the property is not 
disputed by her hushand or his other heirs, 
she is entitled to remain in posssssfbn till 
her dower debt is paid. A cred@or of ber 
husband ean only onst her if he can show 
that the transaction was frandulent and 
wus made with a view to delay his creditors, 
(Niamatullah & Rachphal Singh JJ.) 


KULSUM Bist vs SHYAMSUNDAR LAL. 


1936 A,W,R, 797=1936 A.LJ. 1027 
=A.LR. 1936 All. 600=1641C, 615. 


Dower -- Widow in permissive and not 
proprietory possession of her husband's pro- 
perty—right to retain possession unti 
dower debt ts pad, if exists. 


Where a Mahamedan wilow is not in 
proprietors possession bub merely in per: 
misiva oceupatiow of her husband’s pro- 
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petty, the rale of Mahamedan Law that 
sho hasa right to retain possession until 
payment of her dower debt does not apply. 
(Bennet J.) 

SAMPTIA BIBI & ANR. vs, MUR MAH- 
BOOB ALI 


1936 A.L.J. 911=1936 A.W.R. 687 = 
ALR 1936 Al. 528=164]C. 290. 


Gift— Undividel shares of agricultural 
estate, if can form subjects of gifti. 

An undivided share of an agricultural 
estate can be made the subject of gift, and 
in such eases, if mutations take place subse- 
quently on the sbares defined in the gift 
əyən if no actual partition takes placa bet- 
ween the various owners of the said pro- 
perty, the gift cannot be tmpoagned ou that 
score. (Addison € Din Mohammad JJ.) 


NAZIR DIN vs. MOHAMMAD SHAH. 
AIR.'1936 Lah. 92=161 LC, 365, 


Gift — Physical transfer of property if 
necessary when donor antl dinee are closely 
related. 


In ease the donor and the donea ara ro» 
lated toeach other as grandfather and grand- 
son, it is unnecessary that the ‘donor shonld 
physically part with the possession of the 
property, A mere intention on his part to 
treat thgproperty aa that of the donee and to 
divest himself of his own ownership is enough 
to constitut&a valid gift. (Addison it Din 
Mahammad JJ) 

NAZIR DIN & ANR. vs. MOHAMMAD 
SHAU. 

AIR, 1936 Lah. 92 = 161 1.0, 365, 


Gift—Gift of a house in actual possess- 
ion of donor and donee—Donor devlaring 
that he has divested himself of ownership 
and authorising donee to take possession of 
gifted property - Gift, if valid. 

All that is raquired under the Maho: 
medan Law na regards delivery of posses 
sion in cages of gilt is that the donor should 
clearly divest himself of his ownership in 
the subject matter of the gift and should de- 
liver such possession as is possible. Where 
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a house is in the occupation of the donor 
and the donee who are related as fatber-in- 
law and daughter-in-law, and the donor 
declaves in unequivocal language that he 
has divested himself of ownership of one. 
half of it, retaining the other half and nu- 
thorises the donee to take possession, the 
character of the donege’s possession which 
already existed is altered, and the gift mnst 
be considered to have been perfected by 
such delivery of possession ng waa possible 
in the circumstances, (Nramatallah JJ.) 


BALDEKO Prosan BALGOBIND vs, Ms. 
SHUBURATAN, 


1936 A.W.R. 5062-1936 ALJ, 590 
= 164 1.C. 720, 


Gift Gift of undivided share in houses 
and parcels of land — Donor who had cons- 
tructiy. possesston making complete tirans- 
fer of gifted properties as circumstanges per- 
mit— Validity af the gift 

A Mahomedan lady oxecuted a deed of 
gift of har sharein a house and parcels 
of land and had it registered, and in the 
document sha atated that she was in pro- 
priatory possession and was conveying to 
the donea the same sort of possession as she 
had herself, that she had given up poseer- 
sion and al! proprietery rights in the subject 
matter of the gift and that the donea was at 
liberty to make translers of the property 
in any way he might choose. Held, thas 
the donor was in constructive possession 
and did practieally all that she was able to 
do in the way of divesting hersalf of posses- 
sion and putting the donee in a position to 
obtain possession, and the gift was there- 
lora complete under the Mohomedan Law, 
(Collister & Smith JJ.) 


HAMIDULLA vs. AHMEDULLA. 


1936 ALJ, 292=1936 A.W.R, 359 
= 163 I.C. 558= A [.R. 1936 All, 473, 


Gift—Application of the doctrine of 
Marzul maut -- gift to a wifetn consideration 
of dower while in Marz-ul-maut, how far 
valid. 

The doctrine of marz-ul-maut in the Ma- 
hamedan Law epplies to fifth and makabati 
sales, A gilt by a Mahamedan to his wile 
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in consideration of her dower made by him 
whils he is in marz-nt-maut is valid only in 
sa far as the gift is supported hy the 
amount of dower due. {Pailock A. J.C.) 


MST. SUBHAN Br vs, Msz. UMRAC BI. 


31 N.LR, (Supp,) 160=19 N,LJ, 53- 
=A.LR. 1936 Nag. 1135161 LC, 719, 


Gift—Oral gift by husband to wife in 
lien of dower —validtty. 


An oral gili made by the huaband, in 
favour of his wifa in lieu of her dower is 
valid in accordance with the rules of Maha- 
nedan law and tha provisions of Chap, VII 
ef the T, P. Act. (Ntamatutia & Rachhpal 
Singh JJ.) 

KULSUM BIBI vs. SHYAM SONDAR LAT, 
Ë ANR, 


1936 A.W R, 79741936 A.L J. 1027 ~ 
sA..R 1936 All. 600= 164 1,C, 515, 


Gift -Gift made ont of iove and affec- 


tion, of revocable. 


Where the motive for 8 gilt does not go 
farther than natural love and affection for 
tha donee, and there are no such services 
rendered by the dansa ag can constitute 
consideration for the deed of gift, the gilt 
cannot be ragarded as kiba-bil-ewaz, but a 
simple gift. which as a general rule may be 
revoked at any time subject to certain 
limitations, (King C. J. € Nantontty J) 


RAJJAN KHATUN va. IBRAR BANO 
1936 O.W.N. 273. 


G ft —Death time gifi to some heirs exclu- 
ding others tf valid. 


Amongst the Ismaili School of tha Shia 
sest, a gift made hy a person during death. 
bad illness to some of several heirs io the 
axclusion of other heira is not valid to any 
extent, nos even ta the extent of one bhird 
of his property, (Pandrang How Jo 

At ABDUL ALI SHAT vs. SITATIA 
ALU. 

71 M.L.J, 247-44 M.L.W, 346-1936 
M.W.N, 968 = A.IR. 1936; Mad. 432= 
363 LC. 626, 
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Gift— Gift of (Mushaa,) if valid. 

A gift of Mushaa is not void but only 
invalid. [f a gift ia invalid on the ground 
of Mushaa, possession given and taken 


under it transfer the property to the donee. 
(R. C. Mitter J.) 


MOPEZU DPIN TALUQDAR vs. ABEN ALI 
SIRIK. 


62 C.L.J, 424. 


Gift --Mushaa — Applicability of the- 
rule. 


The original rigidity of the nile of Mus- 
haa has been considerably relaxed in its 
application to British India and in almost 
ali cases which have come up before the 
Courts in India, ns well as before the Privy 
Council. an effort has been made to adapt 
the tule ta its new environments and so 
to interpret it as to make it eonsistent 
with the principles of justice, equity and 
good sonacience. (Addison if Din Moham- 
mad, JJ) 

Nazir DIN vs, MOHAMMAD SHAH. 

ALR, 19396 Lah. 93=162 IC. 365. 


Legitimacy — Marriage proved—presump- 
tion of legitimacy, if may be drawn. 

Seo 112, Evidence Aot applies by its 
terms to all clases of persons in British India 
and no exception is made in favour of Maba- 
minedans. Hence, thera would a pra- 
sumption under the Mahamiedan Law of 
legitimacy, if the marriage is proved. 
(Bennet J.) 

SAMPATIA BIBI 
ALI. 


vs. MIR MAHROOB 


1936 A.L.J, 911=1936 A.WR. 687= 
ALR. 2936 All. 528= 164 1,C.290. 


Marriage— Proposal and acceptance 
when and by whom to be made. 


Under the Mahammedan Law, a marria- 
ge contract must be entered into either’by 
the bride personally. or if she be aiminor 
by her legal guardian, orfsomebody on her 
behalf, The proposal and acceptance must 
both be expressed at the'samel meeting, ia 
proposal made at one meeting and an accep- 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


679 


Mohamodan Law —(Confd,) 


tance made at another meeting renders the 
marriage contract invalid. (Lort Williams 
4 Jack JJ.) 


Joau BIRI vs, MESEL SHAIKH, 
63 Cal. 415=1643.C. 957. 


Marriage— Hindu acknowledying Mo- 
hamedan woman as his wife—conversion to 
Islam nol proved —prsumption of valid mar- 
riage, sf arises. 


Where the marriage of a Hindu with a 
Mohamedan woman is disproved and the 
alleged conversion of the Hinda to Islam ia 
not found to be sorrect, the mere fact that 
the Hindu acknowledges the Mohamedan 
woman as his wife and a child born of such 
union as his daughter would not raise a pre» 
aumption of a valid marriage, No such mar- 
riage is possible and no acknowledgment 
can legatige a marriage which is not legally 
possible, (King C. J. € Zia ul Hassan J.) 


KEOLAPATI vs, HARNAM SINGH. 


1936 O.WN. 619=162 LC 
A.LR, 1936 Oudh, 298, 


§27= 


Marvriage—Guardianship for marriage. 


In the presence of the firat male cousin 
of a minor girl her mother is not competent 
to give her away in marriage. But, if she 
is so gigen, the marriage is not void but 
only invalid in the sense that on attaining 
puberty, the irl has the right to repudiate 
the marriage, (Jalal J} 


MOHAMMAD Saarif gs. KHUDA BAKST 


38 PLR. 278=164 IC, 713 (3)= 
A.LR, 1938 Lah, 683. 


Marriage —Agreemeut to pay a certain 
sume to daughter-in-law for pandan, tf can 
be enforced by her. 


An antinuptial agreement by a Maha- 
medan in favonr of his sows wife, for the 
payment to her of a certain sam per month 
for her pandan expenses, is a binding con- 
tract, and the son's wife, being beneficially 
entitled undar it, is entitléd to bring a anit 
to enforce ber claim under the agreement, 
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although she is no party to the agr ement, 
(Srivastava A. C. J. & Zia-ul-Hasan J,) 


SAJJAN ALI KHAN vs, BADSHAH Br- 
QAM, 


1936 O.W.N, 744% 164 | C. 623=AIR. 
1936 Oudh. 385. 


Marringe— Conversion of a Hindu to 
Islam marriage with Hindu wives if 
dissolved. 


Under the rules of Mohammedan law 
applicable to Islamic States and under tha 
law applicable to British India, the mere 
fact of conversion of a Hindu to Mohame- 
daniam would not result in the dissolution 
of bis marriage with hig Hindu wives, Un- 
der the Hindu law apostacy or conversion 
to any faith doas not affact. the dissolution 
of marriage between Hindus, (King C. J. 
€ Zir ul- Hassan, J.) 


KEOLAPATI vs. HARNAM SINGH.” 


1936 O.W.N, 619=162 IC, 527= 
ALR, 1936 Oudh. 298. 


Marriage— Marriage, tf automatically 
dissolved on the wife embracing Christi- 
anily. 

It the wife of a Mobamedan who had 
married her husband when both of them 
professed the Mahomedan faith, abinres 
Islam and becomes Christian during the 
subsistenc; of the marriage, the marriage 
in ipso facto dissolved. When the fact of 
the canversion is not disputed, the ulterior 
motive for the same is not to be taken into 
account and cannot affect the question. 
(Agha Haidar J.) 


SARDAR MOHAMMED vs. MT. MARYAM 
Bini. 


AIR, 2836 Lah. 666 265 I.C 383, 


Marriage— Suit by wife for dissolution 
on the ground of husband's impotency—sutt 
if lable to be adjourned for one year. 


A suit by a Muhamedan wife for cancel- 
lation of her marriage on the ground of the 
impoteney of her husband should is nd. 
journed for a period of one year in order to 
ascertain whether the defect of impotency 
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in the husband is removeable, because if 
during tha period of one year for which the 
casa ia adjourred the defect in the husband 
is removed, the husband geta the substantial 
right of maintaining the marringe tio. 
(Bhide J.) 


MST, FATIMA vs. JALALDIN. 


38 P.L.R. 828=A.1R. 1936 Lah. 501 
+163 I.C. 751, 


Minor -- Power of guardian of a minor 
to alienate property belonging to the minor. 


In the case of an alienation whether by 
way af a sale or mortgage by a guardian of 
a Mahomedan minor tbere muat be an abe 
solute necessity for the alienation or the alie- 
nation must be for theibenefit of the minor. 
It is therefore always advisable that in 
eases of alienation hy a guardian of the pro- 
perty of a minor the necessity for the alie- 
nation eshould ba recorded in the deed. 
Where however there ia no such recital in 
the dead other evidence of necessity may be 
nddua d. (Af. C. Ghose J) 


YEAIUDDIN PARAMANIK vs. ROPMUN- 
JARI DASI, 


AIR 1936 Cal, 326, 


77 Minor—Alienation of minor's property 
by defacto guardian -validity of— transac- 
tion if can be ratified by minor on ntinining 
majority. 

A tranaaction amounting to alienation 
of immovable property belonging to a 
Mahamedan minor, by the defacto guardian 
of tha minor is void, and it cannot be rati: 
fied by the latter upon his attainment of 


“majority. Even when the transaction has 


attained majority, it can subsequently be 
challenged by him or by bis transferees, 
39 I A. 49 and 33 All. 783 relied on, 16 
Cal, 627 distingnished. (Sulaiman C. 7. £ 
Thom & Bennet JJ.) 


MST, ANTO vs. 
ORS. 


My. RROTI KOAR & 


1936 AWR 961= 1936 A.L,J. 
A. LR, 1936, All. 837, 


1099= 


Succexsion—Nature of possession of co- 
owners, 
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Mahamedan heirs inherit as tenants in 
common and a co-ower is presumed to 
hold on behalf of all, unless he indicates un- 
mis takbly that he intends to out the others 
and to hold exolusively on his own behalf. 
Whether he must bring this intention home 
to tha others may possibly be open to ques- 
tion in some cases, but it is unquestionable 
that he must at least indicate that to the 
outside world, and give his co sharers an 
oppartunity of realising what is happening 
if thev are diligent. 623 Cal. 921 & 10 Lab, 
849 relied on, (Vevian Bose J,) 


KuwasJA AFZUL vs. 
SAHEB. 


ILR. 1946 Nag, 177=A.LR, 1936 Nag. ` 
214=165 LC, 177, 


MAHOMED 


Succession— Hindu becoming a Maho- 
medan and dying as such--Succession how 
regulated. 


The law of succession in the case of a 
Hindu or s Mahomedan depends and upon th- 
eir own personal law. it depends on the law of 
their religion, Whena person has changed 
his religion and changed his personal law, 
that law will govern the rights of succession 
to his estate, Where a Hindu became a 
Mahomedan, persons who could have been 
his Hindu reversioners if he had remained 
a Hindu, are not his heirs and have no 


rignt to succeed to his estate. 1930 A. L. 
J. 1237 followed. (Bennet of Harris, 
JJ. 4 


MAHOMAD ARDUL Aziz KHAN vs 
CHAUDHARI MAHRUR SINGH, 


1936 A.L.J. 488=1936 AWR, 198= 
ak R. 1936 All, 202=160 hC. 
48. 


Succession— Relinguishment of right 
to succession— Validity. 


A relinquishment of the right to sue- 
cessian made by a Mahomedan heir is not 
valid in law so as te be binding upon him 
in the sense that the estate passes to the 
person in whose favour the relinquishment 
is made, But thergis nothing to prevent 
an heir from claiming a share in the pro- 
perty which has devolved on him or from 
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so acting as to eatop himself from elaiming 
it. (Sulaiman C.J. & Bennet J.) 

LATAFAT Hussain vs. Heparr Hos- 
SAIN. 


1936 A W.R. 347-1938 A.L.) 342= 
A.|.R. 1936 Ali, 573 161 1,.C, 851° 


Succession— Husband executing deed 
of wakf in favour of wife and children — 
wife relinquishing right - both deeds for- 
ming part of same transaction Wife, if 
can claim share in inheritance after death 
of husband. 


A Mahomedan husband executed a dead 
of wakf of certain properties under which 
he appointed his second wife as the mutwali 
and constituted her children as the benefi- 
ciaries, and the wile executed a deed ef re- 
lease under which she relinquished her 
claim to her dower against the property of 
her husband, and also relinquished her claim 
to any inheritance in the estate reserved 
by him. The two deeds were executed at 
the same time forming part and parcel of 
of the aame transaction, Held, that the wifa 
could not after the death of her husband 
claim a abare in the inhoritance of tho 
deceased. (Sulaiman C. J. Bennet J.) 


LATAFAT Hussain os, HRDAIT HOS- 
SAIN. 


1936 ALR, 347=1936 ALJ, 342= 
AIR. 1936 All, 573 262 1C. 85. 


weke— Sunni Law —Esgentials for the 
creation of @ wakf. 


Under tho Sunni law it is not necessary 
that a wakf should be in writing. It is 
nesessary that the creator of the wakf 
should transfer possession to tha mutwali, 
The change in the nature of possession may 
ba established by the production of ao- 
countas and the mere fact that the creator did 
not obtain mutation of the Zamindari pro- 
perty would not affect the validity of the 
wakf, (Bennet € Harries JI.) 

Mauomap ABDUL AZIZ KHAN vs, 
MAHBOOB SINGH & ORS. 


1936 A.W.R. 193= 1930 A.L]. 488= 
AR. 1936 All 202-160 I.C, 48, 


Wakf— Han it law --delivery of posses- 
sion, if necessary to constitute wakf. 


Mahamedan Law—(Con/d,) 


Under the Hanafi law, a mere deolara- 
tion by the wakif is sufficient to complete 
a wakf, and it ia not oseessary that posses: 
sion be delivered to the mutwali, and there- 
fore, when the wakefis himself the first 
mutwali, no question arises as to a change 
in the character of possession. 46 Cal. 477 
2 Rang. 495 and 8 Pat. 484 relied on, 
oe C. J. Srivastava k Zia-ul- Hasan. 


RAHIMAN vs, BAQRIDAN. 


1936 O W N, 165-160 IC., 495- ALR. 
1936 Oudh, 213, 


Wakf -Mere fart that iacome from a 
property is spent in upkeeping a mosque, if 
can lead to presumption that the property 
ts witkf property. 

Tha mere fact that the income arising 
out of a property has been appropriated for 
the upkeep of mn mosque is not sufficient 
proof that it was endowed property, Where 
the finding is that there was an arrange- 
ment by which tha property was pot under 
the management of the family with a viaw 
that the income from the property should 
be applied for performing certain ceremo- 
nies at tha tomb of the original owner, tt 
cannot he said that there waa nn oral dedi- 
cation and the property was waki property. 
(Srivastava & Zia-ul-Hasan JJ.) 

AHMED ASHRAF & ORS. vs. MURTAZA 
ASHRAF & ORS. 

11 Luck, 93, 


wakf -Walkf Atal Aulad — No olyvet ere 
sent maintenance of children specified— 
Ertinction of line of waktf’s defendants not 
contemplated— Way, tf valid. 

Where ina cass of a wakf Alal Autad 
there iy no intention whatsoever what sub- 
ject otber than the maintenance of hia sons 
and daughter, wakif had in mind and all 
the cirentmstaneas in the ease lead to the 
conclusion that the wakif never contem- 
plated that the line of his descendants 
would become extinguishd and disliked the 
idea of any stranger becoming a mubwali, 
the wakf cannot be held to baa valid wakf 
and a more recital in the deal that it is 
being made ina accordance with th: law 
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ia not suffiicient to maka it a valid waki, 
Sulaimain C. J. € Harris J.) 


RUQUIA BEGAM vs, SURAT MALL. 


1936 A.W R, 278=1936 A.L.J. 231= 
163 1.C. 314=A.LR, 1936 All, 404, 


Wakf—Jakf in respect of burial 
ground, if may be established in absence of 
direct evidence of dedication. 


A Wakf in respect of a burial ground 
may, in the absence of direct evidence of 
dedication, be established by evidence of 
user; but the user from which dedication 
can ba implied must be clearly established 
and must be of such a character as to be 
consistent only with dedication, Such user 
or dedisation is requierd to be public user 
or dedication. (Monroe J.) 


RaYSHAN DIN vs. MAHAMMAD BHA- 
RIF. 


A.LR. 1936 Lah. 
650. 


871-161 I[,C, 


Wak — Public graveyard — Single burial 
if converts land into public graveyard. 


A plot of land does not become a public 
graveyard and so a wakf, necessarily and 
immediately on the burial of a single per.on. 
Where thera is an oral dedication for the 
purposes of a graveyard, the dedication may 

\ take effect on aS single burial staking place 
which would be delivery as required hy the 
Mabhomedan Law of Gifts, (Sir George 
Rankin.) 


BALLAV Das & ANR. vs. NUR MOHA- 


MED & ANR. 
40 C.W.N, 449=38 P.LR. 182=17 
P.L.T. 177=1936 A.W.R, 317 =1936 
ALJ. 380=3936 OWN, 153=70 
M L.J. 455 = 160 Lc. 579. 


Wakf—-Piot of land used and recorded 
as graveyard—Plot tf may be considered to 
he private property. 


Where a plot of land ja recorded asa 
graveyard inan old Khasra and shown as 
such in the map prepared at the first 
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regular rattiement, but is latterly closed as 
a cemetery by an order of the municipal 
hoard, the land must be deemed to be a 
g-avevard in the senre of tha word as used 
in tha Mahomedan Law, that is to gay, extra 
commercium and dedicated for the benefit of 
tha Mahomedans in general in the sense 
that. private ownership therein doen not 
exist, (Sir George Rankin.) i 


BALLAV Das rs. NOOR MAHAMMAD, 


40 C.WN. 449=70 M.LJ- 455=43 
M.L.W. 685=1936 A.LJ, 480=1936 
A.W.R,317=38 P.L.R. 182=17 Pal.T. 
177=1936 OW.N. 1532 A.LR. 1936 
P,C, 83= 160 1.C. 579, 


wakf— Sale af land containing tomb’ of 
the owner— Site of tomb, if passes. 


If the descendants of a deceased owner, 
whose tomb stands on his land, transfer 
the land, the transfer does not involve the 
sale of the site of the tomb itself when that 
tomb must be regarded as a dedicated spot. 
(Sullaiman C. J.k Bennet, J.) 


NAZIRA & ORS, vs. SUKHDARSAN 
GALI. 
1936 A.W.R. 365-1936 A.L.J. 
651, 


Wakf—Tomb standing on a piece of 
land — Presumption as to dedication that 
part of site in which dead body gy burted— 
Rights of Mnhamedan community — Sale of 
land, if passes site of tomb. 


Where a grave of a Mohamedan exists 
on s piece of land, the presumption is that 
that part of the site on which the dead 
body ia buried is dedicated with the oon- 
sent of the ownera of the land and becomes 
sacred and ceases to be the private property 
of the former owners, and should be consi- 
dered as a wakf land in which the members 
of the Mahamedan community would be 
interested and to which they would be en- 
titled to have nccess, (Sulaiman C. J. € 
Bennet J.) 


NAZIRA & ORS. vs. SUKRHDARSAN 
TAL, : ` 


1936 A.W.R, 365=1936 ALJ, 651, 
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When no power has been reserved by 
the wakif ia the deed of wakf to make any 
change in the terms of the wakf or in tha 
personnel of the Mutwalli, no such change 
can be made ‘by him after the wakf has 
been completed. (King C.J. € Zia-Ul 
Hossan J.) 


RAHIMAN vs. BAORIDAN, 


1936 O. W.N. 165 160 I.C, 495- A,LR. 
1936 Oudhs 213, 


Wakt—Limtlations upon the powers of 
the mutwali, 


The mutwali of a wakf ie in a position 
other than that of a mobunt of Hindu math 
who appears to have the power of pledg- 
ing tha credit of the math not merely to 
preserve it from loss Or destruction but for 
the carrying on of thetdaily ordinary objects 
for which the math was founded ; the carry- 
ing out of the objects of the trust is not a 
purpose far which amntwali may bind a wakf 
property. (Couriney Terrel, C. J.A Verma 
d. 


MAHABIR PROSAD MARWARI os, MO- 
HAMMAD YEHIA. 


15 Pat, 38-17 P.LT. 393=163 LC. 
869=A.LR, 1936 Pat. 390. 


e 

wakf— Shia law -Power of mutwalt 
to usufructtarily mortgage waki property — 
sanction of the conri, AL what stage must, 
be obtained. 


Under the Shia Liw, a mutwali may 
obtain the sanction of the court for exeout- 
ing a usufructuary mortgage of the wakf 
property for the purpose of discharging 
pre-existing encumbrances or for otherwise 
benefitting or preserving the wakf, Where 
the previous sanction of the Court bas not 
been obtained. the mortgage is not void ab 
initie, for the Court can subsequently grant 
the requisite ssnotion with 1etrospective 
effect. (Bennet & Bajpai JJ.) 


APZAT: HUSSAIN vs. CHHEDI LAL 4 
ORS. e ka 


57 Al, 727, 


CURRENT LAW DIGEST 


RBS 


Mohamedan Low— (Contd) 


Wakf—Mutwali when may grant per- 
manent lease of wakf property— Such lease 
if valid against grantor thereof. 


Under the Mahomedan Jaw, a Matwali 
can not grant a permanent lease ni wakf 
property in the absence of express authority 
in tha wakf dead or leave of the Court, 
obtained for the purpose. Such leave must 
ba obtained form the District Judge; leave 
of a Munsiff, for a suit pending before him 
if compromised is not sufficient to validate 
a permangné lease granted by the Mutwali 
by the terms af such compromise. Such a 
a leasa being wholly invalid cannot be en- 
forced evan agninst the persans granting it. 


(Bdgely JJ.) 


ABDUL RAHAMAN MOLLA vs. ABDEL 
Hossatx MOLLA & Ona. 
47 C.W.N. 585, 


Watd-—Mutwals granting permanent 
lease if bound far life-time thereby or may 
eject transferee from lensee treatiny tenancy 
as ordinary occupancy one. 


A permanent lease of wakf property 
granted bya motwalli is valid against him 
during his lifetima and he cannot repudiate 
the lease and aject a transferee from the 
lessee on the footing thnt it ia an ordinery 
oceupancy tenancy. (M,C. Ghosh J.) 


ARSHAD Hossain vs. NARESH NANDINI 
Dassi. 


40 C,W.N. 584 


wakf—IPak/ founded for the pernetuaiten 
af a religious  establishment—Duty af 
Mutwali, 


Wherethe trust is of the class known 
as wakf and of the variety founded for the 
perpetuation of a religious establishment 
based on the personality of some deceased 
saint, the duty of the mutwali extends to 
the performances of religious observances 
and he is also the religious superior of the 
establishment, Such a mutwali is called 
Sajjadanashin, The Sajjadana-hin can only 
be chosen from among the saints, descend- 
ants and he is under an obligation in addi- 
tion to his duties aq mutwali to carry on 
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Mahomedan LAw-— (nn?) 


the religious ceramonials, Rutin the mät- 
ter of trast funda ha ia in no better position 
than that of any other Mutwali. He may 
borrow money and ineur debts for the pre- 
servation of trust properties hmt evan then 
only with the sancion of the Kazi (whose 
modern representative is the District 
Judge) and the Kazi may. authorise him to 
create an incumbrance upon the Wakf pro- 
perty. if the income from the property 
should decline, he must ent down the 
payments to beneficiarias. He cannot pay 
dividenda ont of capital and in no case may 
he mortgage the capital to pay off tha loan 
without the sansent of the Kazi. {Courtney 
Terrel. C.J. Varma J.) 


MAWARIR PROSAD MARWARI rs. MO- 
HAMMAD YEHIA. 


15 Pat. 83-17 P.L., 393-163 I.C. 
969-A.LR. 1936 Pat. 390, 


Wakf— Setting up personal title to wakf 
property, 48 a proper ground far removal of 
motu at. 


It is not a sufficient ground for removal 
of a Mutwali from his office that he is ret- 
ting up a title to the Waki property aa bia 
personal estate. It is only when in addi- 
tion thera is ample proof as to breach of 
trust and naglect of duty on the part of the 
Mufwalli, that he is liable tn be removed. 
(Guha € Bartley Jd. 


NEWAZ AHMED KHAN vs, HASAMAL- 
DIN AHMED. 


A.LR, 1936 Cal, 262 182 1.C. 762. 


Wakf Decree declaring person ta be a 
Mutwait, if capable of execntion, 


A declaratory decree in the effect that a 
parson ia a Mutwali is ineapalle of exeen- 
tion. A Mutweli entitled to get the pro- 
perty under a declaratory demes cannot 
apply under Seo. 144, C. P. Code for resti- 
tution of the property in question (Bhide J.) 

FATEH MOHAMMAD vs. SIRDAR ALI 
SHAR. 

CALR, 1936 Lah. 48= 161 ELC, 444, 


44 
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Mahomedan Law-—-(Contd,} 


Will— Extent to which property may be 
bequeathed to a person other than an heir. 


Under the Mahamedan Law, a person 
can bequeath one third ef his estate to one 
who ig not an heir. He has no power to 
leave more than one third of bis estate to 
persons who are not heire or to leave pro- 
perty ta his heirs so to confer on auy one 
heira larger fraction than that to which heis 
entitled hy law. Such disposition Lowever, 
may he validated by the consent of the 
heira, (Paltock A.J, C.) 


MST, SURHANBI vs. MST. UMRAOBI, 


JI N.L'R. (Supp.) 160219 NLJ, 63 
= 161 LC, 719=A.LR, 1936 Nag. £13. 


Will— Bequest to A for life and after 
his death to B- nature of estate conferred 
on A l 


Under the Mahomedan Law, a bequest to 
A for hia life and after bis death to B, cone 
fera s life estate only npon A. (Pollock A. 
J.C) 

MST. SUBHANI zs. MST. UMRAOBI 


31 NLR, 160219 N.L.J. 53=181 1.C, 
719=A! R., 1936 Nag. 113. 


will—by Mohamedan in favour of his wife 
— construction, 


A will executed by a Mahamedan ifefavour 
of his wife contained the followpng terms ; 
“You shall as owner enjoy during your life- 
time the properties described in the Sehe- 
dula below, No one shall make any claims 
ta the said properties during your lifetime 
ot get x share in them or any profits or in- 
come arising out of them. My sons aball 
not get any share or income of the aforesaid 
movable or immovable properties during 
your lifetime: they shall get immovable 
properties, due shares in them, after your 
death according to Mahbamedan Law. What- 
ever income the properties may yield shall 
remain in your custody. You shall he en- 
titled to spend the whole amount of the said 
income according to your willand discretion 
and no one shall be entitled to demand any 
account of it from won”, ~ 
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Held, that by the terms of the will and 
apart from any rule of Mahamedan Law, 
only a life estate was conferred upon the 
wife. (M. C, Ghosh & R. C, Mitter JJ.) 


ABDUL KHALEQUE MONDOLL ys. BEPIN 
BEHARI BOSE. 


_ AIR, 7936 Ca), 456, 


MAJORITY ACT (IX OF 1875) 


Sec. 2 (a)—"Capactty to act in matter 
of marriage’ — meaning of, 


The expression capacity to act in the mat- 
ter of marriage means the capacity to bea 
party to a void marriage and relates to the 
nets of the parties by which their status is 
changed, The expression doer not refer 
and ig not applicable tn presimption lo con- 
tract a marriage in future, 80 I, ©. 914 
reliad on, {Page O, J. Mya Bu, Baguley 
Mosely Ba U JJ.) 


Mauna TUN AUNG vs. MA. B. Kyl, 


14 Rang. 215=A.1.R, 1036 Rang, 212 
= 162 1.C. 560. ` 


MALABAR TENANCY ACT (XIV OF 
1930) 


Secs. 22 (3 (o)—Melcharthdar not 
entailed to collect reni, if landlord —Jenmi 
if inched in the expression “landlord” — 
Notice to hig of application under See, 29, 
whether necessary, 


Sse Bio}, Malabar Tenancy Act defines a 
landlord as the person under whnom a tenant 
halds and to whom he is liable to pay rent 
or michavaram and inclu.jes a jenmi, There- 
fore where a Jenmi executes a Melchurth 
which contains any provisions enabling the 
Melcharthdar to collect rent from tha ori- 
ginal. tenant, the Meloharthdar cannot in any 
kange be regarded as a landlord. The Jenmi 
muat ba taken to be the landlord for all 
purposes and he should be given notice of 
an application under Seo. 22. (Varadacha- 
riar € Stodart J-F.) 


NETHALIA SEQUERIA vs. CHOVAKA- 
RAN ARBUL KHADER &*ORS. . 


59 Mad, 419, 


MASTER AND SERVANT, 


Monthly .ervant whose services terminated 
on a monih's notice, if can be said to have 
been dismissed. 


A persen who was engaged on the foot- 
ing of a monthly sorvant and whose services 
are terminated on a month's notice can only 
be held to have been discharged from service 
and not dismiased or removed. Therefore 
ha is not entitled ta bring a suit for dainages 
for wrongful dismissed. (Dalip Singh & 


Bhide JJ.) 


SECRETARY OF STATE vs, RAM DAL 
KOLL 


38 P.L.R, 1058- A |R, 1938 Lah. 663 
=165 LC 353. 


Power of Government to dismiss ils ser- 
vanis -action for damayes when maine 
tenable. 


The general vula is that a Govaynment 
servant holds offica during pleasure and is 
liable to ha dismissed at any time without 
notice and without reasons assigned. The rule 
may he subject ta exceptions but they mnst 
he statutory exceptions, and in this country 
apparently thay must he contained in rules 
under the Gayernment of India Act, for ins. 
tanoa, the fundamental rules governing the 
employment of civil servants, Further, it is 
for the pluintiff, who claima damages for 
breach of contract, to prove such atatutory 
exceptions ; if the general rule applia:, then 
dismissal cannot give rise tonn action for 
damages, 27 Bom, 189; 33 Cal. 669 & 57 
Cal. 231 followed. (Broomfield € Maeklin 
fd, 


SECRETARY OF STATE vs. YADAVGIR 
GURU DHARANGIR, 
60 Bom. 42, 


Master as agent of Bank fraudulently 
enabling his servant to get a loan from the 
Bank—servant becoming bankrupt and una- 
ble to repay the loan— liability of the master 


The defendant who was the ngent of a 
Bank, fraudulently supported an appplicn- 
tion for loan made by: his servant The de- 
fandant was aware that the statements made 
in the application were untrue and that ihe 
loan’ wai in reality taken for the lene fit of 
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Master and Servant—((onr7,) 


the defendant's firm. When the Bank sued 
the debtor for the reanvery of the Ioan, the 


. latter applied for insolvency and was adjudi- 


cated,a bankrupt. The Bank therenpon 
denied liability. 
Reid, that as the defendant bad acted dia- 
honestly in sanctioning the application for 
loan, made by his servant, he waa liable for 
tha fraud committed hy him, (Coldstream 


é Jas Tonk JT) 
PEOPLES Bank oP NORTHERN INDIA 
ts, HARGOPAL, 


17 Lah. 262=38 P.L.T. 526=A.LR. 
1936 Lah, 268> 182 1,C. 204, 


‘MINOR. 


Decree agatnst minor declared unli and 
void in subsequent suit brauynt by minor on 
attaining ‘majority —Coutl, tf has jurts- 
dicton to revive first auii, 

When a decree passad ngainaba minor 
ia declared null and void in a ruhaequent 
miit brought by the minora for such a decla- 
ration on the ground that the minors had 
nat been represented hy a properly appoint- 
ed gnardian-ad litem in the first ruit the 
Court which dealt’. with the first snit has 
jurisdiction to revive it ar against the 
minors. (Cha & Bartley Jf.) 


MONMOHINT DAs”, PURKAYASESIA rs. 


‘REWARI LAL SARA,. 


40 C.W.N. L135=A.LR. 1936'Cal. 421 


Sust ayatnst minor through mother na 
next friend — Mother does mat contest —Suit 
contested adequately by unele who was en- 
defendant—Right of minor to set aride 
decree, - 


A suit for possession of a tank was 
brought against two minors representad by 
their mother as the natfiral guardian and 
also agaist their unele who was living in 
joint meas with them. ‘The mother did not 
choose to defend the suit. Bnt the defence 
was adequately conducted by the Miner's 
unele, Held, that the defect in the repre- 
sentation of the minors did not affect the 
merits of the case, and the Judge was right 
tn hold that the minor plaintiffs were not 
entitled to set aside tho decree passed 


Minor—(Conid.) 


‘against them during their minority. 16 Cal. 
40 {P. C.) relied on, (Af. C. Ghosh J.) 


PRAFULLA KUMAR SEN GUPTA 1s, 
REHARILAL SEN GUPTA. 


A.LR, 1938 Cat. 247,=1621LC. 804, 


Suit against minor defendant—sale of 
property belonging to minor by court auction 
—Negitgence ou the part of minor's guar- 
lian—sala if may he set atide 


- A judicial sale cannot be held a nullity 
unless the court lacked jurisdiction to make 
the sale. A minor however can avoid tha 
sale on the ground of grosa negligence on 
the part of his guardian. If however a suit 
ia brought te set aside a sale on the ground 
of fraud and collusion of the minor's gnar- 
dian but evidence comes to show that there 
was no fraud nor collusion hut only negli- 
vanes, the sale cannot ba set aside. (Raw 
land J,) 


BHAGLU Manto vs, RAMANTAR SHAH, 


17 PLT. 832=164 LC? 178=A.LR, 
1936 Pat. 442, ` 


MORTGAGE. 


Accounts— Liability of usufractuary 
mortgitgee ta account. 

The liability to account of a qportgegee 

in possession dependa RE upon whe- 
ther undar the contract he “has to hand 
over from times to time anything of the 
rents and profits to the mortgagor. For such 
money he ia a trustee for the mortgagor un 
-tilit is paid over. In cases where only a 
portion. fixed or proportionate of such rents 
and profits is to be retained by way of 
interest, the liability to account is clear. 
Similarly where the whole of the rents and 
Profits ara retained in reduction of a fixed 
rate of interest and the mortgagor must pay 
the balance of the fixed rate from some other 
soured, it is clearly necessary to xeoount, 
because the mortgagee is in possession and 
the mortgagor cannot otherwise know how 
much excess he may have from time to time 
to pay. And by yirtue of his painy to 
account from time to time he must if on 
any particular occasion he retains some of 
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Mortgage— (Conti, 


the mortgagor's money, apply it to the re- 
duction of capital. Where however he is 
entitled to retain the whole of the rents and 
profits and where his liability to make tha 
stipulated payments to or on behalf of the 
mortgagor ia independent of the amount of 
auch rents and profits as he may in faob 
receive from the property, there can be no 
reason to call upon him to aceount, The 
failure to pay over the stipulated amount 
to the mortyegor is the failure of a debtor 
and not the failure of a trustee, to account 
satisfactorily for’ the property of another. 
and there is no reason to hold him liable to 
account with yearly rests or to apply the 
anm which ha annually faila to pay in re- 
duction of the capital of the loan.  (Conrt- 
ney Terrel C, J.if Dhavle J.) 


MOHAMMED SADIO vs. HARAKH Na- 
RAIN, 


17 PLT, 684- A.LR, 1936 Pat. 583. 


Agreemsnt to mortgage Conirnot 
to advance ‘money on mortgage, if cean be 
enforced by a suit far specific performance 
— Balance of mortgage ronsideration, if can 
be attached in execution of a decree, 


A contract to advance money on s mort- 
gaga cannot be specifically enforced and the 


unpaid considerationjeannot ba attached in 


execution of a decree. The mortgagor haa 
a remedy in abauit? for damages. (Addison 
£ DinMahammad JJ.) 


SAWA SINGE vs, MILKHA SINGH. 


17 Lah 270-38 PR. 574 164-1, 
582- ALK, 1936 Lah. 727, 


< Charge— Borrower covenanting not 10 
transfer certain property, during pendency 


af loan if amounts to mortgage-difference. 


between mortgage and charge. 


In order fo constitute mortgage there 
muat be transfer of an intera t of the mort- 
gagor in tha property sought to be mort- 
gaged. The covenant against alienation doen 
no more than offer an assurance to the 
perenn advancing tha mouey that there 
will ba property available for tha realisation 
of a sinple money-decis, in the event of 
his being driven to obtain one. It divests 


Mortgage—(Contd.) 


the executant of a portion of his interest 
in the property, but dnes not vest that 
interest m anyone else. Where by a doen- 
ment n se urity is created, with a covenant 
nat to alienate the property until the debt 
is repaid but without any clause irom which 
an inference may be made that -there was 
no transfer of an interest in the property, — 
the document amounts to a charge, Between 
a mortgage and a charge, the charge if 
created earlier had n priority over the mort- 
Gage. but only when the mortgagee has 
notice of the charge. (Tek Chand & Dalip 
Singh JJ.) 


Vin Baan is. SALIG Ram, 


wa KA 17 Lah, 659 = 1641.C, 


Co mortgagor— en-receipi of any 
part of the consideration money, tf a ground 
of exemption from lability, . 


When a person granta along with nn- 
other a mortgage which is for for the bene- 
fit of the latter, and undertakes joint liahiti- 
ties for the mortgage debts, he is bound by 
the mortgage. although he may have re- 
ceived no part of the consideration woney, 
and the entire umount has heen received hy 
the other mortgager. (Guha & Khandhar 
dd) 


SM, ANNAMOYVI 
CHANDRA GHOSH, 


Dasst vs. Unerait 


40. C.W N. 339 


Equitable mortgage — deposit of jamaban- 
di or tille deed. if can constitute equitable 
jnortgage, 


The deposit of a capy, of the jamabandi 
or a copy of a title dead, is not sufticient to 
constitute an equitable mortgage. (Dalip 
Singh & Dhide JJ.) 


PUNJAR d SIND Bank, Lrp., LYALL- 
PUR vs. GANESH DAS NATHU Kam cf Ons. 


16 Lah 1113=38 P.LR. 145-161 
EC. 429, 


Equitable mortgage—tf created by depo- 
sit of copy of a sale deed. 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


697 CIVIL DACISIONS 698 


Mortgage—(Cons.’,) 


A deposit of a copy of sale desd does not 
create 2 valid equitnabla mortgage when 
there is no evidence in show that the 
original sale deed is lost or ia not then avai- 
lable tn the depositor. (Dalip Singh ct 
Bhide JJ.) 


PUNJAB £ Sinp BANK, LTD., LYALL- 
PUR vs. GANESH DAS NATHU RAM. 


16 Lah. 1113-3838 P.LR, 1482161 JC, 
429, 


Interest— Part of principal money 
payable to another by mortgagee imme 
diately not paid HU sometime later— Date 
Jrom which interest acerues on such 
money. 


Under a mortgage deed, part of the 
mortgage modey was payable to a third 
person by the mortgagee, Owing to unex- 
pected cireumstancesr the payment was not 
mada immediately but at a considerably later 
date, Held that such money could not be 
deamed to have been paid to the mertgagor 
at the time of the execution of tlo mortgage 
nor could the mortgagee be considered asthe 
agent of the mortgagor in respect of pay- 
ment of such maney to another, and aa 
such, the thè mortgagee was entitled to 
to claim interest not from the date of the 
mortgage but only from the date of actual 
payment by him. (Tekehand & Din 
Mohammed, JJ.) 


HIRALAL & Ons, vs. KHIZAR TTAYATN 


KHAN, 
AIR 1936 Lah. 168=1611C 251, 
Mortgage decree—Preliminary decree 
passed against Mohunt—Mohunt relin. 


guishing rights in favour of another — power 
of the Court to make the decree final, 


Where alter a preliminary mortgage 
decree had been passed against. a Mohunt 
and several others, the Mohnnt abdicated in 
favour of his suceessor without informing 
the Court ot the decree-holder, helr, that jt 
was not necessary for the decree-halder tn 
make the succassor Mohunt a party to the 
proceeding hefore the passing of the final 
deores, and his failure to do so did not 
render the final decrees a nullity and 


Mortgage— (Conti. 


incapable of execution, (Faz? Als &; Luby 
JI) 
HARIHAR GIR vs. KARU LAL. 


15 Pat. 64=17 P,L.T, 83. 


Morigage decree-- Mortgage decree passed 
by High Court — land situate outside juris- 
diction - suit by mortgagor to declare mor- 
tgaue decree void dismissed — application by 
mortgagee for personal decree for balance, 
tf maintainable. 


A final decree in a mortgage suit for sale 
of the mortgaged properties having been 
passed by the High Court in ite Original 
Side, hy consent of the parties, the decrea 
was transferrec for exeention to the District 
Court, within whose jurisdiction the pro- 
perty was situated. The property waa 
duly sold, but the amount waa not suffci- 
ent to cover the whole decretal amount, 
After the sale, the mortgagor filed a suit for 
a declaration that the preliminary and final 
mortgage decrees in the High Court were 
null and void, as the property being situate 
outside the jurisdiction of the High Court, 
that court had no inherent jurisdiction to 
entertain such a mortgage suit. This suit 
waa dismissed. Thereupon the mortgages 
applied in the High Court for a personal 
decree against the mortgageor for tbe 
halance cue under his mortgage decree. 
The mortgagor objected that the High 
Court had no inherent juriadiction to enter- 
tain the mortgage suit, and ther@fore had 
no jurisdiction to pass any ‘sone! decres 
against the mortgagor. Held, that the 
objaction was not maintainable, because the 
mortgage deores, not having been set aside 
in proceedings by way of appeal, revision, 
review or otherwise, could not be treated aa 
a nullity and must be deemed to be subsist- 
ing between the parties and therefore bind- 
ing and conolusive against them. 9 Rang. 
480 followed. (Page C. J. Mya Bu & 
Dunkley JI) 


BANGU OF CHRTTINAD vs. CHETTYAR 
FIRM OF S. P. K, PV. R. & ANR. 


14 Rang. 94-161 IC, 989rALR, 
1938 All, 722. 


Mortyaye~ Prior. mortyaye™ joined as 
party in sutt on subsequent mortgage not 
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objecting and offering evidence in support 
of his title -jurtsdtetion of the Court to 
decide matters raised sm the suit. 

Although a prior mortgage is not a necessary 
party io a suit on asabseqnent mortgage, yet 
when be has been so maden party and he 
raises no objection and does not object to 
the issues framed by the Court asx to the 
genuineness or otharwisa of hia mortgages, 
hut on the contrary accepts the issuos and 
offers evidenca in support of bis title as 
mortgagee, he cannot after the issnes have 
been decided against him, contend he was 
not party in the anit, {Mackney J.) 


LADI PITAKA ASSOCEATION vs, MAUNG 
Po TAWE. 


A.LR. 1936 Reng, 340, 


Mortgage suil— Suit on basis of pulsane 
mortgage - Subsequent mortgdgee also pose 
sessing prior morlgugee rights professediy 
impleaded as subsequent transferee — Vali- 
dity of prior mortgage admitted in plaint 
— Prior mortgagee rights if of necessity tn 
be set up in sucha suit. j 


Under Expl. to Or 34, r, 1, C. P, Jode, it 
in not necessary for a puisne mortgagee to 
apik 4. prior, mortgages, and he may 
without impugning such a mortgage claim 
to sell the property subject to it. A person 
who has taken a subsequent mortgage and 
also possesses prior. mortgagee’s rights has 
a duel eapacity. He is a necessary party in 
hia “pay asa subsequent tranaisree lmt 
not a necAsary party in his capacity aa a 
prior mortgagee, If therefore the validity 
of the prior mortgage ia admitted in the 
plaint in puisne mortgage and he haa been 
professedly implesded as a subsequent trana- 
feree, thers is no reasen that he must of 
necessity appear in Court and set up rights 
under the priov mortgage which is not dis- 
puted hy the plaintiffs, His failure to set 
up his prior mortgagee rights in such a anit 
would not bea har to his subsequent suit 
for declaration thai he had the righta of a 
prior mortgagee on account of his discharge 
of the prior mortgage deed. (Sulaiman Q. 
J. Bennet & Harris JJ.) 


RAMDHAN ts CHUNNI KTNWARe 


7936 A.L.J. 7742193686 A.W.R. 653= 
AJR. 1936 All. 578 165, 


Mortgage—(Contd.) 


_ Mortgage Suit—Property not mort- 
gaged included in sile notification and 
sold — Knowledge and abstention of? mort- 
gagor do rectify notification of sale— 


effect of, 


Where a sale proclamation and notice 
have been settled in a manner go as to in 
clade properties not included in the mort- 
gage and the jadyment debtor with full 
knowledge allows such properties ta be sold 
an abjection by the judgment debtor suhse- 
quently that the whole proceeding has heen 
vitiated and therefore tha sale ought to be 
net aside ought nat to he allowed. 12 Mad. 
19 relied on. {Derbyshire ©, J, & Costello, 
PA 


SARADA CAHRAN GOHO vs, PRATIVA 
SUNDARI DEVI, 


40 C,W.N. 428, 


Mortgage Suit— Suit setting aside 
sale in execution Receiver of the property, 
if a necessary party. 


In a ruit for a declaration that a sale 
held by tha Registrar was not binding awa 
for having it set nasida on the ground that 
the mortgages who is himself the purchaser 
wrongfully and fraudulently caused to be 
sold properties which were not included in 
the mortgage, it is desirable if not essential, 
that the Receiver whe was the mortgagor, 
should be mada a party. (Derbyshire O. J. 
& Cogtelto, J) 

SARADA CHARAN Gono vs, PRATIWA 
SUNDARI DENI. 

40 C'W.N. 429. 


Mortgage Suit—Conrt permitting 
shebait to mortgage trust properites— mort- 
gage, if can be challenged on the ground 
of want of legal necessity or a defect in the 
procedure adopted in obtaining the order. 


An order of the Court granting permise 
aion to a trustee or Shebait lo mortgage 
trast or Debutter nroperty on the ground of 
legal necessity enn be relied upon by the 
mortgagee as prima facie evidence of his 
having made due and proper enquiry aa to 
the necessity, The fact that the procedure 
adopted in obtaining the order of the Court 
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was defective or that the Court in making 
the order wrongly exercised its jurisdiction, 
cannot be proper reasons for challenging the 
validity of the mortgage. (Ammer Ali J.) 


PASHUPATINATH SEAL vs. PRADUMNA 
KR. MALLICK. 


63 Cal. 454, 


Mortgege Suit—Transaction repla- 
cing mortyage frustrated —mortgayre if can 
fall back on earlier mortgage and sue on it 
as plaintif. 


Five brothers exeented a mortgage in 
respect of their shares, and subsequently 
threoof them entered into an agreement 
with the mortgagee to sell their shares to 
him. Ultimately however all the brothers 
having sold their shares to the plaintiff, the 
mortgagee sted for specific performance of 


his agreement impleading the plaintiff as a. 


defendant in the auit, and obtained a decree. 


The plaintiff thereupon sued the mortgagee. 


for partition and posaes-ion of the shares of 
the two brothers who were not parties ta 
the agreement to sell their shares to the 
mortgagee and in such suit sought to rely 
on the original mortgage for the purpose of 
of identifying the other three shares, Heid, 
that the pl intiff was entitled to do an. 39 
All 178 explained: 69 M, L J.819 & 1922 
All. 76 distinguished, (Ramesam &S tone 


JI.) 
POLAYYA DORA vs. ANANTHA 
PATRO. 
59 Mad 44=À.IR, 1936 Mad. 61= 
180 LC. 757, 


_ Mortgage Suit— Morigagee purchasing 

mortgaged property in Court auction. 
failing to obtain possession on account of 
obstruction by prior purchaser of enuity of 
redemption fact af prior purchase un- 
known to mortgagee~sutt by mortgagee 
against such prior purchaser for recovery 
of posxession—date of commencement of 
limitation, 


A mortgages decreeholtder purchased tha 
Inovtgaged property in exeoution of hia đe- 
cree, but his attempt to obtain possession of 
tha same was resisted hy a person who 


Mortgage—-(Conti,) 


claimed to ba a purchaser of the property 
acasub.moitgage. The fact of this pur- 
chase was unknown to tha mertgages until 
he was obstracted. The mortgages there- 
upon brought a suit against the prior pur- 
chaser, who contested the same on the 
ground that as it was brought more than 
12 years alter the money on the mortgage 
became due, it was barred by time. Heid, 
thar the suit by the mortgagee against the 
purehaser of the equity of redemption wis 
based not on the mortgage, but on his rights 
as a purchaser, and the cause of action for 
auch arose when his possession was obstruct- 
ed by the prior purchaser. But as the pur- 
chaser of the equity of redemption bad right 
to redeem the property, the mortgagee waa 
bound to give him a chance todo av, (Rame- 
sam & Stone JJ, 


SAMBASIVA AYYR vs. SUBRAMANIA 
PILLAI 


59 Mad, 312=44 M.L.W, 887=A.LR, 
1936 Mad. 70, 


Mortgage Suit—Suit by. person 
having some interest in the mortgaged pro- 
perty as mortgagee—all other persons in. 
terested in the mortgage. if must be joined 
as plaintiffs. 

There ia nothing in law which disentitlea 
& person who has soma interest in the mort- 
gage ws mortgagee to gota decree when all 
those persons who can possibly pere in 
interest in the mortgage are belora the 
Court. What the law requiresbis that all 
the persons interested in a mortgrge mtst he 
parties to the suit, but it does not lay down 
that all of them should be arrayed on the 
same side, In other words, the law does 
not require that all the mortgage must be 
plaintiffs. If this were so, the mortgagor 
could easily arrange matters with one of 
the morfgagees whose share was very smal! 
and innuce him not to join in the snit and 
thereby defeat the interest of the remaining 
mortgagees. (Khaya Mohammed Noor J.) 

JAMNA Das BISESWAR LAL vs. MANI 
RAM HALWAL 


162 1.C, I5=A.J.R, 1936 Pat, 439 


Posession — Claim for posse:ston on the 
basis af a valid sale leed—person in prs- 
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Sesssion without valid title but had pata 
off a prior simple morigaga such payment 
if can be set upa as shield against claim 
for possession. 


In a snit for declaration of title and re- 
covery of possession of property, it was 
found that the defendant was aware of the 
previons contract in favour of the plaintiff, 
though registered subaeguentiy, must prevail 
%8 against the sale deed in favour of the 
defendant The defendant, bowever con: 
tended that the plaintiff should not be 
given a decree for pesuessinn unless and 
until he paid the amount which the defen- 
dant had paid in discharge of a prior simp- 
le mortgage. Held, that whatever righta 
the defendant acquired by paying off the 
prior simple mortgage, he could enforce 
in proper proceedings teken for the purpose, 
but he was not entitled to use such pay- 
ment asa shield and raast the plaintiff's 
claim for possession untit he had been paid 
such amount. 48. All, 443 distinguished. 
(Sulaiman C. J. & Bennet J.) 


CHOTEY DAT ps. SUDHERSHAN, 
1936 A.L.J. 1176-1936 A.W.R, 1128 


Puisne mortgagee— Personal! decree 
against putane mortgaye — if valid — whether 
may be questioned in execution. 

In a mortgage suit, in which puisne 
Mortgagees were made defendants, a persn- 
nel deo was passed making the puisne 
martgages ligble. In execution, the puisne 
mortgagees Objected stating that thara was 
na decree capable of execution against them, 

Hetd, the objection was tmaintanable 
under Sec. 47, (Muhammed Noor 46 Row» 
land JJ) 

BILAT ROUT rs. MAHBUB SAFI, 

A W.R. 1936 Pat, 303=162 I.C. 867. 


Recitals— Onus of proving that state- 
ments in mortgage deed were untrue, on 
whom lies. 


Where a mortgage deed recited that 
the land mortgaged was the property of 
mortgagora who were not members of nn 
agvicultu@il tribe, and ‘subsquently on A 
suit being brenght on basis of the mort- 
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gage, the mortgagor olsimed tbat he had 
no propristory right in the land on the date 
of the inorrguge and that they belonged 
fo an agricalsural tribe, held, that the 
onus was on the inortgagora 10 show that 
the recitala made in the mortgage deed were 
untrue. (Coldsirem & Abdul Rashid JJ.) 


Ati MOHMMAD vs. Sant LAT, 
AIR. 1936 Lah. 60= t63 I.C. 406, 


Redemption— Mortgage for a term of 
60 years - mortgagor. if entitled to sue for 
redemption before the expiry of the sh- 
pulated period, 


A mortgagor who bas executed a inort- 
gage fora term of 60 years is not entitled 
ta sue for redemption before the expiry of 
of the term where the mortgagee haa done 
nothing ta cause any permanent injury to 
the property - mortgaged, but has on the 
Contrary improved the value af tha property 
34 All. 659 & 2 Lucek. 279 distinguished. 
(King C. J.it Nanavitity J.) 


ITAR Bux SINGH vs, MAHARIR SINGH. 


1936 O.W.N, 6121589 IC. 1052= 
AAR. 1936 Oudh. 130, 


Redemption—Principal money payable 
by mortyayee tinmediately— mortgage to .be 
redeemed within 20 years— Date from 
which the period should he caleutated. 


A mortgage deed provided that the prin- 
cipal money sought to be paid hy the mort- 
gageo forthwith to another person and the 
deed alea provided for redemption within 
20 years. Owing to unexpected events, 
however, the payment Ly the mortgagee was 
not made immediately but on a later date. 
Held, that the right to redemption accrued 
20 years from the date of the mortgage. 
(Teckchand & Din Mohammed tJ 


HIRALAL & Ons. vs, KHIZAR HAYAT 


. KHAN. 


ALR., 1936 Lab. 168 161 1.C. 251. 


Redempton— Deposit of mortgage dues 
in Court-Court if may declare mortgage 
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redeemed and also allow mortgagee fo 
remain in possession for some further time 
— Such decision, if resjudteata so as to har 
subsequent suit for mesne profits. 


Tha court possessing ns ib does jurisdic- 
tion to settle tha account hetween tho 
parties in a mortgage suit, does not violate 
any provision of law in holding a mortgage 
to have been redeemed by a deposit and 
notice, and at the same time allowing the 
roortgagee to remain in possession for some 
further time and xuppropriate the profits, 
Even if such decision be erroneous, it is 
reajudijcata between the parties and would 
har the mortgager from claiming mesne 
profits for the period concarned hy a subse. 
quent suit, (R, C Mitter J.) 


RAIMOHAN DAS vs. BARODA MORAN 
CHOWDHURY. 


40 C.W.N, 627 =162 1C, 709=A.LR, 
1936 Ca] 200, 


Redemption— Purchaser of Equity of 
Redemption, how far afferted by siit to 
which he is not a party. 


The purchaser of the Equity of Redem)- 
tion has the rights which his mortgagor had, 
natnely, to have the option of retaining the 
property on payment of the mortgage debt. 
That right cannot be affected hy a anit to 
which he is not a parry; but apart from that 
he is in no better possession than a treapas- 
rer. {Ramesam € Stone JJ.) 


SAMBASIVA AYYAR vs. SUBHAMANIA 
PILLAI & ORs. 


59 Mad, 312-44 M.L.W. 887=A.LR. 
1936 Mad. 70. 


: Redemption — Holding xusufructuarily 
mortgaged, purchased by landlord in execu- 
tion of his rent decree —subsequent purehase 
by the mortgages from the landiord—sutt for 
redemption, if Hes, 


A mortgagee in possession haying made 
defaults in payment of renta, the holding 
was brought to sale by the landlord in exe- 
cution of a rent decrea obtained by him and 
purchased by tha landlord himself. The 
mortgagee thereupon sued for n declaration 


45 


Mortgage—(Goxid.) 


of hia rights as a mortgages which anit was 
decreed in pursuance of a compromise de- 
cree hetween the mortgagee and n perron 
to whom tha eqaity of redemption had in 
the meantime parsed. Subsequently the 
halding waa repurchased by the original 
mottgagee. Later a person to whom the 
equity af redemption had been sold by 
the mortgagor sued to redeem tha 
mortgage. Held, that the rent sale by the 
lundlard had extinguished the mortgagor's 
right of redemptian, and the liability of re- 
demption could not re-attach to the land 
again. (Wort A.C... Dhavie J.) 


GAURI SHEOTAHAL 
Gir. 


SHANKER ms, 


17 P.L.T. 531- A.L.R. 1936 Pat. 434= 
164 IC. 213, 


Redemption —Usufructuary mortgage 
—promston for payment of certain sum 
annually by mortgagee to mortyagor— 
ancunt not paid--subsequent suit for 
redemplion—deduction of amount not paid 
hy mortgagee with interest thereon, tf can 
he claimed. 


An usufractuary mortgage deed provided 
for the payment ofa certain sum by the 
mortgagea ta tha mortgagor annually. The 
amount was not paid recording to the stipu- 
lation Subsequently the mortgagor sued 
for redemption and elaimed deduction of 
tho amount not paid by the mortgagee with 
interest thereon. Held, that the amount in 
default hy the mortgages was*not to be 
regarded asa mere series of debts arising 
out of failure to pay agreed sums It arone 
aut of a single contract of which the prinsi- 
pal ingredient wasn mortgage and was to 
be treated on equitable principles. Overdue 
payments from the earliest period of the 
contract could not, in taking accounts in a 
redemption suit, be treated as statute 
barred. The Court had in such cironms- 
tances the right in equity to allow simple 
interest on such overdue amounts. (Courte 
ney Terrel C. J. & Dhavle J.) 


MUHAMMED SADIG vs. HARAKH Na- 
RAIN, 
17 P.L.T, 683-A JR 1936 Pat: 583. 
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Rights of mortgagor — Tender of mort 
gage dues or deposit thereof refused by mort- 
gagee — Martgagee remaining in possesston 
after such fefusri, tf can be treated as a 
trespasser. 


After a tender or deposit has been re- 
fused, the mortgagea does not by reason of 
such refagal become a trespasser from the 
moment of the tender or receipt of the 
notice of deposit. The relationship of mort- 
gagor and mortgagee snbsista and the mort- 
gages canpot claim mesne profits merely on 
the basis of tender or deposit. (R. C, Mitter 
J.) 

RAIMOBAN DAS rs. 
CHOWDHURY. 


40‘C WN. 627=162 1,C.' 709=AILR 
1936 Cal, 200. 


Saropa MOHAN 


Rights of mortgagor- Tender or 
deposit of mortgage dues refused, by mort- 
gagee—Remedy of mortgagor—Sutt hy 
him tf must include whole account between 
parties —Omtssion to claim mesne profits in 
such sutt— Efect of, 


Where n tender of the mortgaze dnas or 
a deposit thereof under S30, 83 of the T. P. 
Act is not acceptad by the mortgagee, the 
mortgagor has to bring a suit for redemp- 
tion and in such suit bring in the entire 
acoount between the parties including a 
claim for excess profits received by the 
mortgagee when the latter ia in possession. 
Ti thee‘mortgagor dosa not ineluds such 
claim in hipredemption suit, ha would he 
debarred from bringing a subsequent suit 
for meane profits by Sec. 11, Expl. iv of Or. 
2, r. 2 of the ©. P. Code. (2. O. Mitter J.) 

RAJMOHAN DAS vs, SARODA MOHAN 
CHOWDHURY. 


40 C.W.N, 627 =162 LC, 709- A.JR, 
1936 Cal. 200. 


Rights of mortgagar— Money left with 
morigagee to discharge earlier mortgage— 
morigagee's failure to discharge lability — 


suit for damages, tf maimtenable by 
morigagor, 
Where monay has haen left with a 


vondea or morkyuges in ordar to discharge 
some easier mortgage, and such yendea or 
mortgages fails to discharge the liaility, 


Mortgage—(Cousd) 


a cause of action for damages arises imme- 
diately, and the vendor or mortgagor need 
nob wait until the property is actuilly sold 
or until he is sued, ar a decree passed 
against him before bringiing n suit for 
damages. In other worde, even before an 
injury haa been done or damage haa actu- 
ally taken place, the mortgogor ia entitled 
to call upon the mortgagee to place him in 
a position to meet his liability which the has 
ae taken, (Harries & Hachhpal Singh 


ABDUL MAJEED ts. ABDUL RASHID, 


1936 A.W.R, 773=1936 ALJ. 916 
164 IC 665=AJR. 1936 All, 5913. 


Rights of martgagor—Mortyaye of 
certain area in commen holding —Rtyhts of 
mortyagee io claim possession, 


When a certain aroa ont of a apminon 
holding is mortynged with possession 
hut it is not absolutey certain whether 
in case of a partition the mortgagor wonld 
ha entitled to receive the nariieular 
portion mertgaged, the martgayes can only 
claim an undivided share in the arsa which 
belonga to the mortgagor. (Agha Haidar J.) 


BACHNA & ANR. vs. BACUAN SINGH & 
ANR. 
38 P.L.R, 566, 


Rights of mortgaee—Mortgagee in 
possession deprived of part of the property 
by third party claiming under purchase 
from mortgagor — Remedy af the mortyazee. 


Where a mortgages entitled to possassion 
under a usufructaary mortgage has been 
put in posseaaion by the mortgagor but is 
afterwards deprived of it by a third party 
claiming ander a purchase from the mortga- 
gor, the inovtgagee’s right is only to sue to 
recover the possession of which he haz been 
deprived. Ha cannot sue for the mortgage 
money unless the dispossession was owing 
to the wrongfnl act or default of the morb- 
gagov. (Mosely t Ba U, JJ.) 


MA Pwa THEIN vs, MA ME THA, 
A.R, 1936 Rang. BO= 161 1.C 481. 
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Right of mortgagee—Morigayge hy 
way of condtttonal sale together wlih lease 
for specified term by mortgagee to mort- 
gayor —latter folding over—suit for rent 
for period of holding over, if maintainable 


Where there are are a mortgage by way 
af eonditional sale, without any express sti- 
pulation for interest and a lease for a spaci- 
fied term from the mortgagee to the mort- 
gagor taken on the same day, and the 
mortgagor holds over, a suit for a rent for 
period of sneh holding over brought while 
na snit has vat bean instituted an tie mort- 
gage, ia maintainable whether it be taken 
as ranlly a suit for interest on the mortgage 
or asnit for rent based on the relationship of 
landlord and tenant. 30 C. W. N. 670 4 
5 Cal, 101 distingnished. (R. C. Milter 
J. 


ABDUL MANNAN MIAN me KALAI 
Kuan, 


40 C.W.N. 343. 


Rights of mortgagee—Area men- 
tioned in murtgage deed--proportionnte rent 
mentioned — mortgager, tf entitled to claim 
larger quantity of land, acearding tn the 
proportion of rent. 


‘The defendant mortgaged 12 highas of 
land ont of 15 highas held by him ata rent 
ofzRs. 10-9-3. The mortgage bond stated 
that the proportionate rent of the portion 
mortgaged would he Rz. 8-7. Snbsequently 
it having transpired that the defendant’s 
holding consisted of 25 bighas nocording to 
the cadastral survey, the plaintiff claimed 
that he would be entitled toa mortgage of 
4/Sths of 25 bighas, inasmuch as the rent 
of the mortgaged portion was Rs. 8-7, while 
the rent of the whole portion was Ra, 10-9, 
Held, that it wae not correct as between a 
dsbtor and a ereditor ta give the ereditor m 
a burger portion than what war mortgaged to 
him just heaause of the proportion of rent. 


CM. C. Gha hJa 


DUKHIRAN. MADHU vs, RAM 
MI Fanta ANR, 


LAKSH: 


62 CLS. 426=A1,R. 1936 Cal. 780. 
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Subrogation— Third mortgagee being 
apprised of one mortgage only redeems the 
same with part of consideration of hts mort- 
nage. — Ris right of zubrogation ayamst a 
second mortgagee. 


A certain property which had been 
moavtgaged to two different persons was later 
mortgaged again to a third person. The 
martgagor gave the third mortgagee to 
understand that thera was only one mort- 
gaga andthe third mortajagee redeemed 
that mortgage with a part of the considera- 
tion of his mortgage and obtained that 
inortgage bond without notice of an inter- 
mediante mortgage which existed. Jn a suit 
uy the intermediate mortgages on his mort- 
gaga, keld, hat the third mortgage must he 
presumed to have intended te keep the prior 
mortgage alive as a shield against any inier- 
mediata mortgagee who might be discovered 
later and was entitled to be subrogated to 
the rights of the first mortgagee, whose mort- 
gage he had redeemen, Tha second mort- 
fuges bringing a suit on his mortgage was 
therefore hound to pay the third mortgagee 
the awount paid by him in radesming tha 
first mortgage before the second mortgagea 
could sati.fy hig own mortgage out of the 
mortgagad property, (M. C, Ghose, J.) 

RAJANI NATH SRAD rs. EXNNAT Atl 
WAWUADAR, i 


A.LR, 1936 Cal, 313 


Usufructuary - Zaripeshgi fase if 
equivalent to usufructuary mor®age. f 

The main difference between a Zaripesh- 
gi lease and an usufraotuaiy mortgage is 
that under an usufructuary mortgage the 
mortgages is authorised to retain possession 
until tha mortgage money is satisfied, but in 
a Zavipeshgi lease, the mortgagee is to retain 
possession for a definite period only. Thege 
ia no intention to create the relationship of 
debtor and creditor. (Z2a-ui-Hascan J.) 


Turgi RAM vs. MUNNA Kuan. 
1936 O,W.N, 399=162 J.C, 225. 


MUSSALMAN WAKE ACT (XLII OF 
1823) 


Secs. 3,9 & 10 -Appointment o% Receiver 
tn proceedings under the del, sf permissible 
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—appeal 
Receiver. 


against order appointing 


The District Judge has no jurisdiction to 
appoint a receiver in proceedings under ihe 
Musulman Wakf Act. But no appeal lies 
against an order appointing a receiver in 
such proceedings. (Guha & Bartley JJ.) 

FATEH ALI MIRZA vs. MEAERUNNES- 
SA BEGAM. 


40 C.W- 5, 1300 1661.C,=740=A,1.R, 
1936 Col. 420. 


MUASBSALMAN WAET VALIDATING 
ACT (IV OF 1913) 


Sec, 3, Proviso—Applicabilsty. 


Where‘tha terms of a waki show an 
intention to make a permanent dedication 
of the wakf property for purely religions 
purposes, the ultimate benefit should be 
deemed to be impliedly reserved for the 
poor or for any ather purpose recognised 
by the Mahomedan Law us n religious, 
pious cr charitable purpose of a permarent 
character, and as such tha wakf is beyond 
the scope of the Mussalman Waki Validat- 
ing Act, (King C.J. € Zia-ul-THasan, J.) 


RAHIMAN gs, BAQRIDAN. 


1936 O.W.N. 165=160 I.C. 425- 
A.J.R. 1936 Oudh. 213, 


Sec. 3, proviso - ‘Impliedly’— Meaning 
of. 


The word “impliedly” in the proviso to 
Seo 3 of the Mussalman Wakf Validating 
Act, 1913 means that the reservation ean 
be indirectly inferred from the recitals in 
the deed coupled with surrounding circums- 
tances, (Sulaiman C. J. & Harris, J.) 


RUQIA BEGUM vs, SURAJMAL, 


1938 A.W,R. 278=1836 A.L.J. 231 
= 183 1.C. 344=A,1.R. 1936 All, 404, 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 1881). K 


Sec. 4 — Document acknowledging re- 
cetpi of @noney coupled with promise to 
repay -if a promissory note, 


Negotiable Instruments Act—({Conid') 


A promissory note isan instrument con- 
taining an unconditional undertaking signed 
by the maker, to pay a certain sum of 
money only to, or to the order of a certain 
person ; or to the bearer of the instrument, 
Thus an instrument containing a receipt for 
money with a covenant for refund does not 
amount to a promissory note, unless thera 
ia evidence to show that the money was 
paid by way of loan to be repaid to the 
lender or to his order, | Lord Atkin ) 


MUHAMMAD AKBAR KHAN ts. ATIAR 
SINGH, 

63 LA. 279=17 Lah 557-38 P.L.R. 
1006= 40 C.W N, 997=63 CL.I. 541 
238 Bom. 4.R.739=71 M.L.J, 7t2= 
1936 M.W. N. 660=44 M.L.W 23-17 
Pi ,T, 513=1936 A W.R, 931= 1936 
A.L.J. 986= 162 LC. 454- A1,R 1936 
P.C. 171. 


Secs. 5 & 13—Shahjog Hundi sf a 


negotiable instriumest. 


A Shahjog Hundi, is a hundi payable 
only to a respectable holder, “that is, x man 
of warth and substance knawn in the bazar” 
It isa document in vernacular and ia r 
negotiable instrument although it does not 
corna within the definitien of a bill of ex- 
change in Sec. 5 of the Negotiable Instru- 
ments Act. 43 M. L. J. 480,16 Bom. 689, 
50 Bom. 765, 52 Bom. 810 & 6 All. 78 dia- 
cussed, (Harris & Rachhpal Sing, Jd.) - 


MANGAL SÈN Jat Deo SP ROSHAD vs. 
GANESHI LALL. 


1936 A.W.R, 369-1936 ALJ. 248- 
=A.1R. 1936 All. 396=162 J.C, 
894. 


Sec. 15— Person writing name of 
endorser with his consenti — endorsement, tf 
properly “signed” 


Tha word “signed” has not been defined 
in the Negotible Instruments Act. There- 
fora 4 man may sign a promissory note by 
getting someone to write his name for him 
although such man does not affix any mark 
thereto. (Bayguloy € Mackney JJ, 


Ma HNIN E. vs, MAUNG Tun YIN. 
AR. 1936 Rang. 272161 LC. 528. 
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Sec. 16— Emlorsemeni of assignment 
on the back of pronote - no direction io pay 
amount to specified person — validity of the 
assignment 


The plaintiff sued as the assignee of a 
pronote. The alleged assignment was in 
the form. “Jteceived the amount from so 
and so." Held. that the words used did nat 
constituta the endorsement within the 
meaning of Sec. 16 of the Nevotiable Insira- 
manta Act hecanas there was no direc- 
tion to pay the aoionnt of the instru- 
ment to a specified person. (Venkataramana 


Rao J) 
GOVINDAN yx, NARAYANAN, 


70 M.W.J, 467=1936 M,W.N. 241= 
44 M'L.W. 371=162 IC. 258=A.LR. 
1536 Mad, 417, 


Sec. 76 (dj -Ouns of proving present- 
ment of a promissory nole, on whom ies, 


A promissory note was executed at one 
place and made parable at another place, 
A anit branght on the basis of the pronate, 
was -dismissed by the trial conrt on the 
ground that the note had not been duly 
presented at the place where it was made 
payable ; held, that proper presentment is 
the cause of action inn suit based upen a 
promissory note. Where, therefore, there 
haa bean no proper presentment, the plain- 
tiff must prove that the other side suffered 
n? damages from non-presentment,. other- 
wise hir suit is liahle to be dismissed, 
(Coldstream J.) 


ARJAN SINGH vs. MAQBUL AHMED, 


38 P.L.R. 488= 164 LC, 10332 A.J. 
1936 Lah. 799. 


Sec. 76 (d)—Pronote in hands of 
adrawer—no hardship resuiling to drawer 
—matntenabilsty of the suit on the promote, 


Sub-Ses. (d) to Sec. 76, Negotiable Ins- 
truments Ast, indicates that where no hard- 
ship is shown in the case of a note which 
has not passed into other hands bar is still 
in the hands of the drawer, the drawer can- 
not possibly say to anybody that ha is go 
ing to suffer any ,damaga for want of pre- 
sentation, especially when tha drawer 
ndmits execution of tha note and acknow: 


Negotiable Instruments Aot- (Contd.) 
ledges having received the consideration. 
(Cunlifie J} 
Paxcit COWRI SADHU KAAN os, SATYA 
DHENU GHOSAL. 
ALR, 1936 Cal, 489 


Sec. 78—Manager of afirm holding 
pronote electing fo treat payment to frm as 
payment to himsgelf—Debtor tf discharge 


from liability. 


Although nnder Seo. 78, Negotiable 
Instrumente Act, parmenta must he mada 
to the holder of the instrument but if 
tha holder of a pronote who is the mana- 
ger ofu firm elects to treat a payment made 
to his firm as payment to himself, the pay- 
ment must be held to be a payment jo the 
holder of the pronote within the meaning 
al Sec. 78, Negotinbte Instruments Act and 
the dehtor is discharged irom his liability 
under the pronote. (Nasim Ali & Hdgley 
dd.) 

AMIR CHAND 8, KRISHNA CHANDRA 
BHOWMICK. 

AIR. 1936 Cal. 315, 


Sec. 80—Date from which interesi on 
‘a pronote payable, when note silent as to 
payment of interest. 


The date at which the amount of a pro- 
note “ought to haya been paid by the party 
charged” within the meaning of Sec. 80, 
Negotiable Instruments Act ia the “date of 
the note itself and not the date of demand. 
So, where a pronote is silent aa to the pay- 
ment of interest, the interest on tha amount 
due thereon will run at 6 per cent per ann- 
um from the date of the pronote till realisa 
tion. (Zia-ul-Hossang J.) 


MANGHU Lat vr. BHAN PRATAP 


SINGA. 
1936 O.W.N, 876-165 1C. 243 (1) 


Sec. B7— Test for determining whether 
an alteration in an instrument constrlutes 
a material alteration. 


The proper fest for deciding whether 
there has been any material alteretion in an 
instrument, is to see whether tha alteration 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


715 


Negotiable Instruments Aot—‘Cond,) 


haa change? in any way the rights and 
liabilities of tha parties thereto. It is imma- 
terial whether the change ia prejudicial or 
bsneficial, An endorsement in an instr 
ment postponing the payment which was 
payable on demand, and altering tha rate 
of interest consti¢nées a material alteration, 
(Leach J.) 

JOHARMUL BEHARILAT vs. R. M. P. M. 
CHETTYAR FIRM. 


14 Rang. 29=A.1.R, 1836 Rang 136 
162 i.C. 358. 


Sec. 93 —Faiiure of 
cheque to give noltce 
assignor — Effect. 


Under the provisions of See 93, Negoti- 
able Instruments Act, it is incambent upon 
the assignee of a cheque to ferve the assig- 
nor therefore with noites of dishonour, and 
in the absence-of such noites, the assignee 
cannot maintaih an action for recovery of 
the sum due en the cheque. The failure to 
give notice haa the affect af discharging the 
agsaignor both npon toe asaignm mk and the 
original eonsideration for the aasignment, 
(Agha Hatdar J.) 


MOHAMMAD RAFI vs. 
HUSSAIN, | 


38 P.LLR. 240=165 LC. 766=A.LR. 
1936 Lah, 796. 


asstunee of a 
of dishonour to 


MuZAPPAR 


6 
Sec. 1g8& —Presumption regarding- 
consideralton—Onus of proving wani of 
consideration, 


‘By virtue of Sec, 118, Negotiable Inatrn 
ments Act, the Court is bound te presume 
that the consideration had passed until tbe 
contrary is proved, and the onus lies on the 
person who makes an allegation to the cont- 
rary to prove that it ia so. Moreover, a oas- 
ual ot a professional money-lender is ss 
mash entitled to the benefit of the legal pre- 
sumption as any innocent businessman in 
tha world, and no degree of sentiment that 
one may cherish against him or hia pro- 
fession can legally deprive of the benefit. 
This rule of law is in no way affected 
by the pyovision contained in the Exp- 
lanation attached to Illus. (c) of Sec, 
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114, Evidence Act, For that section 
must he deemed to have heen raplaced hy 
the rulo of law embodied in See. 118, 
Nagotiabla Instruments Act, (Addison Ë 
Din Mohammad J.) 


BANNU MAT, vs, MUNSHI RAM. 
17 Lah. 107 =38 P,L R. 552. 


Sec. 188 — Suit on pronote, if Hable ta 
he dismissed on the ground that considera- 
tion mentioned in note different from that 
proved, 


Under See. 118, Negotiable Intrumenta 
Aot, there is a presumption that a pronote 
waa giyen for consideration. If n pra- 
noti meations ong kind of consideration, but 
it is [gud in evidence that the consideration 
was of a different nature. the suit is not lia- 
bla to ba dismmisaad for that raason, (Woha- 
mmed Noor &. Rowland JJ) . 


BARHAMDEN SINGH vs KARI SINGH. 
AIR. 1936 Pat, 498 = 165 |,C. 809. 


OATHS ACT (X OF 1873) 


Secs. 8 & 11 — Parties to snit agreeing 
to abide hy statement of a witness who fs 
also party to sust—agreement, rf binding, 


If the parties to a suit agree that they 
will abide by the statement of a witness and 
to leave the decision of all points arising in 
the casa to be according to his statement, 
the agreement even apart from the Indian 
Oaths Act, is binding upon the parties and 
they cannot be allowed to resile from it on 
the ground that the witness in question 
was also a party to he anit. «Srivastava A. 
C.J 4 Zia-ul- Hasan JJ.) 


BIgHUNATH SINGH vs. JAMUNA Das. 


1936 O.W.N. 841=164 IC, 1116, 


Sec. 12 —Party to an Oath -agreement 
resiling therefor—effect of Provedure to be 
followed, 


The plaintiff agreed to accapt the oath of 
tha defendant as conclusive of the matter 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


717 CIVIL DECISIONS 718 


Oaths Act— Coni.) 


in issue, and the agreement was that the 
parties should appear before acertain temple, 
that the plaintiff should light camphor and 
the defendant should extinguish it while 
taking the required oath. The court there- 
upon issued a warrant to a commissioner 
appointing him to take the oath from the 
defendant in tha presence of the plaintiff 
at a certain time on an steted day. When 
however the commissioner appeared to take 
the oath, the parties had decided to refer 
tha matter to a panchayat and the onth 
could not therefore he taken, Subsequent: 
ly the thə reference to arbitration having 
failed, the Court called on the plaintift to 
deposit Ra. 6 for a fresh commission, as the 
d-fendant was still ready to take the oath, 
and onthe plaintiff failing to make the 
depasit, the Court dismissed thaanit. Held, 
that thera is nothing in the Oaths Act to 
justify the dismissal of the suit on the 
plaintiff rusiliug from the oath agreement. 
As the onth agreement required the plaintiff 
to do a part of the ritual (lighting camphor), 
the oath could not he taken under the orders 
of tha Conrt soas to bind the plaintiff in 
spite of his refusal, Under the cireums- 
tanoes, the trial court ought to have recor- 
ded the plaintiff's objection und proceaded 
with the trial of the anit on the merits 
drawing such inference as the circumstances 
might warrant from the conduet of the 


plaintitf. (Wadsworth J.) 
“ARUNACHALA MOOPANAR pa. VILLI 
AMMAL, 
70M.L.J. 449=163 IC. 612=1936 


MW.N.42=ALR, 1936 Mad. 406, 


ORISSA TENANCY ACT (Il OF 1913) 


Secs. 65 & 67—Order of fine against 
landlord for not granting rent receipt. sf 
open to revision. 


An order of fine passed hy a Sub- Divi- 
sional Officar against n landlord under See. 
67 of the Orissa Tenancy Act for failure 
to grans recaipta to tenants ns reqnived by 
See 58 of tha Act is an order passed by n 
Revenne Oilicer and is subject to :ppeal to 
the Collector. Such an order is note pen 
ta revision by the High Court, 1P, [5 J. 


Orissa Tenancy Act—(Contd.) 


149 €9C W., N. RIG distinguished. (James 
tÈ Saunders JJ.) 


SARAT CHANDRA DAS MAHAPATRA 
vs. EMPEROR. 


15 Pat. 350-16 PLT. 500-165 1.C, 
925=ALR, 1936 Pat. 607. 


Sec, 74— Onus of proving usage or 
custom in support of esectment cf Chand- 
nadar tenant, on whom lies. 


The onus of proving non-liability to 
ejeotment shifts in ordinary cases to the 
tenant when a landlord suing for sjettment 
pores his title as auch. Bat when a lang- 
lord sues far the eiectment of a chandnadar 
tenant, tha onns ligs on the landlord to 
praya a local custom or urager in support 
af tha ejectment claimed, (Courtney Terrell 
C, J. Dhalve € Agarwalla. JJ.) 


JOHABAS KIAN vs, SRIKRISHNA DRY, 
15 Pat. 187, 


OUDH CIVIL RULES. 


R. 268, Explanation — Suit under Sec. 
33, U, P. Agriculturist’s Reitef Act— 
appeal from decree in suit, where Hes. 


The effect of the addition of the explana- 
tfon to R. 269 of tha Gadh Civil Rules ia 
that a suit under See. 33 of thg U. P. 
Agrioulturist’s Relief Act has to be valued 
for purposes of jurisdiction at ®&ch amount 
exceeding Ra, 100- and not exceeding 
Rs. 50- as the plaintiff may state in the 
plaint. All auch suits would as a result be 
cognisable by tha Munsitfs and appeals from 
such suits would lie to the District Judge, 
Where hewever a suit was valued at over 
Rs. 5000, and tried and decided by a 
Subordinate Judge prior to the addition 
of ths explanation to R. £68, and no objection 
was taken to such trial by the defendant, 
held, that the appeal from the decree passed 
hy the Sub-Judge lay to the Chief Court, 
(Srivastava A, O. J. & Zta-ul-Hassan Jd.) 


MAHADEO PRASAD vs. LAL BAKASU 
SINGH. 
. x 
1936 O.W.N, 740. 
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OUDH ESTATEA ACT (I OF 1869) 


Sec. 8-- Widow constituting herself 
trustee notwithstanding sanad— decreed 
for under —proprsetory rights against her, 
if binds beneficiaries, 


Where a widow is granted a sanad 
with absolute title followed by the entry of 
her name in the lists prepared under Ses, 
8 of tha (udh Estates Act, bnt she prefers 
ta constitute herself asa trastes on behalf 
of the remainderman and her oo. widow for 
the purpose of carrying into effect the will 
of her husband, a decreas for under-pro- 
pristory righta obtained against her binds 
the remainderman and those who derive 
title from him, The fact that the widow 
had parted with her life estate before the 
suit by exeeuting a deed of gift jin favour 
of her nephew is immaterial, because the 
still represented the estate held by her as 
a trustee on behalf of the remainderman 
ee (Nanavatty € Zta-ul-Hassan 
dd. 


SHAR BAHADUR SINGH vs. SHI MADHO 
PROSAD SINGH. 


11 Luck. 209. 


OUDH LAWS AOT (XVIII OF 1876) 

Sec. 9 (1)—Under-properitory Khata- 
co-sharer with a vendor in the Khata-right 
of pre-mplron, 


An under-proprietory khata is a com- 
ponent part of the under-proprietory tenure 
and ig a sub-division within the meaning 
of Sac. 9 (17 Oudh Lawa Act. Therefore, a 
co-shurer with the vondor in’ the tnder- 
proprietory tennre comprised in the khata 
haa a preferential right of pre-emption 
under Seo. 9 (|) ag againat the vendes 


who has no share in the said khata, 
(Srivastava A.C. J.) 
Kati DIN Pannky vs. MUNESHWAR 
PROSAD &-ANR. 
1936 OWN, 759=164 ÍC. a27= 


A.LR. 1936 Oudh, 403, 


Sec.9 (1) Sub-diviston meaning of— 
if includes under proprtetory khata. 


The #word “sub-division” literally 
construed includes under-proprietary khata 


Cudh Laws Aot—(Ceoxid,) 


which is a unit or component part of the 
under-proprietary tenure in the mahal. 
(Moss King C. J.) 


BHIKARL SINGH us, BADRI, 


1936 O.W.N. 424=1611.C. 332- A.LR. 
1936 Oudhk. 307, 


Secs. 9 10 & 13—Suit for pre-emp- 
tion — Proof of plaintif’s title-- Acquistion 
of title during pendency of suit, of may be 
availed of, 


A plaintiff pre-emptor must show rubai- 
sting title not only at the date of the sale 
deed forming the subject matter of preemp- 
tion, but also at the date of the anit. Where 
therefore during the pendency ofa premp- 
tion suit, a collusive suit js brought for the 
purpose of making out a casa for aubstuntiae 
ting the titla of the premption and saeh suit 
is decided by a compromise enlitiing him 
to claim pre-emption the pre emptor cannot 
deriva any bəni: urder the compromise 
which is made subsquent to the institution 
of the pre-emption snit, (Srivastava d- 


MOHAMMAD ZARRAR vs. Tag BIBI, 


1936 O.W N 3372-2161 IC 825=A.LR, 
1936 Oudh, 250. 


Chap 2—Pre-emption suit—Right to 
preempt part ef property. 


There ia no provision in the Oudh Lawa 
Act for tendering part of the price or for 
pre-empting part of the property proposed 
to be sold. Where therefore, to rival claim- 
ants sue for preemption of properity sold 
in two villages, and one of them haa pre- 
emption rights in both villages, while the otb- 
her has a preferential right of pre-amptien in 
one village and not in the other, the latter’s 
snit must fail altogether eyen though after 
the institution of the suit he acquiresa right 
in the other villhge. (Srrtvastava € Nana- 
vutty JI) 


MOHAMMAD ZAPPAR vs. Tad BIBI. 


1936, OWN. 337=161 IC., 825= 
ALR 1936 Oudh, 250. 
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OUDH BENT ACT (XXII OF 1886) 
Sec, 3 (18), 48 & 53 (2)—Heir of 


statutory fenant— status of. 


The heoir of a statutory tenant is entitled 
to retain possession of the holding as n 
tanani for five years, after the expiration of 
which, he may be ajested by the landlord 
at any time within a period of three years, 
Tt he is not ajected within that period, ha 
acquires the status of a atatntory tenant 
Evan during the period of three years dur- 
ing which the heir is liable to be ejected he 
ia not in the position of a trespasser, and 
therefore cannot he ejected by the Civil. 
Court but only by the Revenue Court, in 
accordance with the pravisions of the Oudh 
Rent Act. (Kina C. J.) 


TAGMOBAN AHIR vs. RAM KISHEN MISIR. 


1936 O.W.N. 784=163 1.C, 922- 
A.LR, 1936 Ooh. 322. 


Segs. TA & 108 (2)—He-proprietory 
rights arising on a mortgage by a oo-sharer 
-—same co-sharers, tf can sue for recovery of 
rent, 


Where ex-proprietory rights arise on a 
mortgage by a co-sharer, some of the co- 
sharers cannot sue alone for recovery of 
rent without joining the other co-sharers in 
thesuit. (Zia-ul- Hasan J.) 


Monten Sinan vs, HIMMAN SINGH. 


1936 O.W a 362158 1.C,778- ALR. 
1936 Oudh. 


Secs. 59 & 6O—Snit by lenart to con: 
test notice of efectment—suit subsequently 
withdrawn status of ihe tenani. 


Sec. 59, Oudh Rent Act applies only to 
a tenant who fails to institute a suit to 
contest a notice of ajectment. Where how- 
ever such a suit is instituted by the tenant, 
hué subsequently withdrawn by him, he 
musė be regarded asa tenant holding over 
and not as a trespasser, unless the landlord 
takea staps to enforce the notice of eject- 
mani patos Sec. 60, Ondh Rent Act, (King 


JAGMOHAN AHIR vs. 
MISIR, 
1936 O W.N. 748- 153 ],C. 9227 A,LR, 
1936 Oudh, 322. 


Ram KISHEN 


46 


Oudh Rent Act—(Contd,) 


Sec, 106 (16) — Sut? by lambardar of 
pukiudari willage for arrears of rent—court 
hy which cognisable. 


Suits under clause 16 of See. 108 of the 
Oudh Rent Act are not confined to suits for 
arrears of Government revenue payable 
through the lambardar by the persons who 
are stperior proprietors, Therefore a suit 
hy the lambardar of a pukhtadari village 
for arveara of rent alleged to he payable 
through him by the defendant is covered by 
the provision of Sec. 108. olansa 16 of the 
Act. and is as such cognisable by the reve- 
nueCourt. (Srivastava A. C. J. & Ziaul 
Hassan J.) 


HARBANSLAL vs, DHIRAJA KUBER. 


19 6 O.W.N, 5992-2164 LC. 
ALR. 1936 Oudh, 371. 


421 = 


Sec 108:2)—Sust for arrears of ex- 
proprielory rent by some co-sharers, if 
maintenable, 


A co-sharer who transfers his share to 
another, becomes an exproprietory tenant 
not only of his transferee, but of the entire 
hedy of co-sharers under Sec. 108 (2), Ondh 
Rent Act, and some only of the co-sharers 
cannot sue for arrears of expropristory rent. 
{Zia-ul-Hasan J.) 


MOHAN Singa vs. HIMAN SINGH. 


1936 O.W.N, 36= 158 LC, 78> AIR. 
1936 Oudh. 147. 
% 


Secs. 108 (2) & 127—Sust for 
arrears of rent and ejectment—defendant 
proved to be proprietor in possession for 
over 12 years—surtsdiciton of the Civil 
Court. 


Ina suit for arrears of rent and for 
ejecttnent under Sec. 10842) & 127, Ondh 
Rent Act, the defendant waa proved to he 
an under proprietor like the plaintiff and 
was recorded ag sirdar of a plot contiguous 
to tha one from which he was sought to be 
ejected, the two together originally forming 
one whole khasra plot. He was also found 
to havo been in adverse possession for over 
t2 years. Held, that Sec. 127 Oud Rent Act 
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was not applicable to the case and the 
plaintiff's ramady ley ina suit in the Civil 
Corut, (Nanavuti J.) 


CHAURARJA BAKASH SINGH vs. RAG- 


HUBIR SINGH. 


1936 O W.N. 239=160 J.C. 
ALR. 1936 Oudh. 14, 


1044 = 


Sec. 108 (15)—Suit under the sec- 
tion —defendant failing to produce accounts 
liability of defendant 


Whera in a suit under Sec. 108 (15), 
Rant Aat, the defendant pleads that he had 
not collected in excess of hia own share. but 
fails to praduca his acconnt: to Rupport his 
plea, ha becomes liable not only to pay the 
plaintiffs share of the profits, hut to pay 
that share on the basis of the total recorded 
gross rental. (Smith J.) 


LALTA PROSAD & ANR vs. HARNAM 
SINGT. 


1936 O.W.N, 810=164 I, C, 975. 


Sec, 108 (15)— Revenue Court tf can 
try question of proprietory title of plaintiff 
who has been recorded as having such title. 


Where in a suit for profits a plaintiff is 
recorded as having proprietory title entitl- 
ing him to tustitnte a suit, it is nob open to 
the Revenue Court to go behind the record, 
and receive gyidence and try the qnestion 
of proprietary title, (Nanavutty 7) 


SALIE RAM vs. BAUDAR SINGA. 
1936 O, W.N., 93= 157 I'C, 1047, 


Sec. 108 (15)— Liability of co-sharer 
who has made collections to renter acconnts, 


Aco-sharer who haa made collections 
under an arrangement with the lambardar 
ia liable to render accounts and surrender 
a portion of the amount collected to other 
co-sharer, eyan though the nmount colteared 
is lesa then hia shara. (Kinp ©. J, if Ziar 
nl- Hassan J. Srinastava J, dissenting) 


Nawab Ant KHAN YS. BASANT Lan. 


11 Luck, 248=A,1L.R. 1936 Oudh, 117, 
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Sec 108 (15)—Co-sharer collecting 
less than his own share of vent—liability 
torender accounts and surrender portion 
to other ca-sharers. 


Though a co-sharer who has collected 
leas than his own share oannot always he 
made liable to reader accounts and to 
surrender a portion of the amount collected 
by him to the other co sharer, he should ba 
a0 made liable in cases in which oa account 
of special reasons, justice and equity require 
UA C. J, Zia-ul- Hassan & Srivastava 


NAWAB ALI KHAN vs. BASANT DAL. 
It Luck. 248-ALR. 1936 Oudh. 317. 


Sec. 127—Tenani arcupyiny 
land for tha purposes of 
liable to be ejected, 


urme 
cultivation, if 


The right of a tenant to retain posaes- 
sion of grove land laata only so long as he 
maintains it a3 a grove, but whan he ocen- 
piea it for the purpose of cultivation the 
grova tenure ends and the landlord is at 
liberty ta treat him asa trespasser liable to 
ejectment under Sec. 127 of the Oudh Rents 
Act, (Srivastava J.) 


SATTI DIN ys. Jat SINGH, 


193g O.W.N. 5262-2182 I.C. 708- 
AIR. 1936 Oudh, 287. 
Sec. 137— Defendant holding under 


bonafide claim of title and not as trespassr 
— See, 127, tf applicable, 


Sec. 127, Oudh Rent Act does not apply 
whare the defendants are in possession of 
the disputed land under a bonatide claim ot 
title, and have made ont a strong primatacia 
case that they are not trespassers. (Srivas- 
tava J) 


Bait BHUSAN vs, 
ALLAHABAD, 


1938 O,W.N, 352=161 1.C, 82t, 


COLLECTOR OF 


Sece. 127 & 128--G mre split up 
and held by deferent persons—-One partion 
brought under cullivation—Londlort af 
ean chem vent for thet partion, 
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The mere fact that e portion of a grove 
has beeome devoided of trees does nob 
antitle the landlord to resume that portion 
of it in as mugh as the plot muat ha taken 
to have deen granted as n whole. Bub 
where the grove has bean split up inte three 
Portions and held by different grove holders 
and there was nathing in enmimon hatween 
them, held, that the mera fact that the 
origin of all tha plots was tha same could 
not make the fate of one portion dependant 
upon the fact of the other, (Srivastapt J.) 


SATTI Din vs. JAI SINGH. 


1936 O.W.N, 526= 162 LC, 7O8=A,1.R, 


1936 Cudh. 267. 


Secs. 129 & 132 


dary dues—limatiation. 


In the absence of any specific proisions 
relating to a claim for Lambard: ri dues, it 
must bg governed by the general rule of li- 
mitation laid down in Sec, 129, which 
prescribes a period of ona year from the 
date of accrual of the cause of action. 
{Srivastara JI) 


RAMSWARUP vs. 
SINGH. 


1936 OWN. 4522162 1C, 319=AIR. 
1936 Oudh, 262, 


Suit for Lamba y 


Uma Nati BAKSH 


Sece. 151 & 152— Under — proprietory 
rights, sf may be sold in erecution of a dec- 
ree for rent, 


It és not open to a decreeholder, in exe- 
cution of his decree for arrears of renb 
against an under proprieter, to sell the 
latter's property without trying to obtain 


_ antiafaction of the decree by proceeding 


againat hit movable property (Z¢a-Ul 


Hossan J.) 
SHAHZAN KUNWAR DEPUTY 
MISSIONER PARTARGARH. 


1936 O.W.N. 717. 1641,C, 466, 


Com- 


PARTITION 


Market or market land, if impartible in 
lau. 


A market or the site thereof is not im- 
partible property but is subject to the 
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ordinary incident of partition, when owned 
jointly. (D. N. Mitler & Patterson JJ.) 


Ranja KHATOON vs. MUHAMMED ALI. 
40 C.W.N. 1203. 


Property held jointly with strangers, if 
ta be included in partition. 

An exception to the rnle that all joint 
property must be brought into the hotehpat 
in that whare properties are held jointly by 
ali tba eo-sharera with strangers who cannot 
conveniently be added as parties to the suib 
for partition between members of the joint 
family, such properties should ha excluded 
frain the partition. 37 C. L, J. 191 follow- 
ed. (D. N. Mitter & Patterson 7.) 


Harey Harey SINHA CHOWDAURY 
vs. HARI CHAITANYA SINHA CHOWDHURY. 


40 C.W.N. 1237. 


Partition, if can be effec ted by oral 
agreement, 

A partition of property can be made by 
oral agr eomert., But if the terms of the 
partition ara reduced to writing, then the 
document must be registered. There ia 
however no necessity for any writing 
whatever in carrying out a partition, 58 
Cal, 136 followed. 5 Rang 125 diatingnished. 
(Dunkley J.) 


Kyr MAUNG ys, S. N. V.R. CRUITYAR 
FIRM, 


AJR. 1936 Rang. 336= 1d 1.C. 382. 


PARTITION ACT (IV OF 1893) 


Sec. 3 (2)—Auction sale of joint pro 
perty-— public auciton tf authorised. 

Sec, 3, Ci. 2, of the Partition Act dosa 
not authorise tha Court to hold a public 
auction of joint property which is ordered 
to be sold under that section- The Court 
can only hald an auction amongst the co- 
sharers and sell the property to the ce-ahn- 
rera who offers to pay the highest price 
above the valuation made by the Court, 
tM. C. Ghosh € R, C. Mitter JJ.) 


HARI CHARAN BERA vs. FAKIR Cu. 
Sao. S > 


40 C W.N. 985. 
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Sec. 4— House owned by two brothers— 
on the death of one brother. the other mort- 
aaging the hoase--morigagee purchasing 
the house in execution of his mortgage deed 
—widow of deceased brother suing for dè- 
claration af her title in respect uf one half 
—mortaagee applying for partition— widow 
therenpon applying to purchase the share of 
the mortgagee —application, if matntenable. 


On the death of one of two brothera, 
the surviving brother mortgaged a house to 
which the twa brothers were each entitled 
to a one half share, The mortgagee sued 
on hia mortgage, obtained a decree, and in 
execution thereof purchased the house, 
Thereupon the widow of the deceared 
instituted a anic for a declaration of her 
right to a one half andivided share in the 
house. Dnring tne pendency of the anit 
the auction purchaser applied for partition 
under the Partition Act, The widow then 
purporting to aob under the powers confer- 
red by Sec. 4 of the Partition Act applied 
to buy the share of the auction purchaser. 
This apptication was allowed. The auction 
purchaser thereupon appealed to the High 
Court, contending that the widow was not 


ae to apply under Sec. 4, Partition 
ct. 


Held, that a widow af r member of a 
Hindu Joiat Family, was herself a member 
of a Hindu Joint Family and was therefore 
entitled to apply under Sec. 4 of the Parti- 
tion Met. (Stone CO. J.) 


Laxmin BORIKAR KORTI vs, 
LAHANRBAL BAAL 


19 N.L.J. 241=165 16, 930. 


Mst, 


Sec. 5—Plnint alleging joint family 
firm of defendants -suit dismissed on gro 
und that plaintif has failed to prove that 
defendanis were partners of firm—legatity. 


A partnership firm and a joint family 
firm are essentially different. It ie notne- 
caisary to prove that there was an agres- 
ment between the members of the joint 
Hindu family in order to establish that a 
certain business was a joint family business, 
Acenrdmmgly, whore the allegation in a plaint 
ate about a joint family business of the 
delendanta the Court ia noft justified in 


PARTITION ACT (IV OF 1893)— (Contd.) 


dissmissing the suit on the ground that 
plaintiff has failed to prove that the defen- 
danta were the partners of the firm. (Ben- 
net J.) 


MAHABIR 
RAM. 


1936 A.LR. 1006-1938 ALJ. 1151 
=A.LR. 1936 All, 855. 


RAM rs. RAM KRISHAN 


PARTNERSHIP. 


Suit for accounts - Accountbooks in possis 
ston of person claiming accounts- Matntainn- 
bility of the snit. 


Jt is the right of each partner to claim 
an account of a dissolved partnership, sud 
the mere fact that tle acconnt books are in 
possession of the plaintiff doaa not neces- 
sarily enable him to find ous what the amo- 
unt due to him would be, because, balore 
this is done, various mutters harge to be 
decided in the presence of the parties, xa 
for instance the valuation of the asseta 
including the debts due to the firm is one 
of the most important inabters which has to 
be decided and the plaintiff alone is not 
competent to dose; in the alternative, the 
assets must be realised before the accounts. 
can be settled. Tha plaintiff alone is not 
competent to do ro ; either to place his own 
value on the assets of the firm including 
the debts duo to the firm or to realise them 
hefore suing for accounts, (Jatlal, J.) 


Docar SINGH vs Mi. PARBATI. 
ALR. 1936 Lah, 146=161 IC. 669, 


Pariners jointly owning immovoble 
property—Mere vse of that property for. 
partnership business, if makes it partnership 
property. 


It does not necessarily follow because 
certain partners jointly own immovable 
property which they use for the purposes of 
partnership business, that the property is 
partnership property. Whether tt is or is 
not, depends upon the ugreement bet ween 
the partners, (Allsop & Niamatuliah, FH.) 


LACHMAN Das vs. MT, GUA DERI 


1936 A.W.R 144=1621,C. 148=A IR. 
1936 ali, 290. 
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Minor partner not contributing capital, 
labour or skili—his guardian  receteing 
separate wages for his lahour — partnership 
if any. 


Where prior to the enictment of the 
Partnership Act. two persons started a 
business, one of whom was a minor, who 
was not to contribute any capital, labonr 
or 3Rid, und his guardian appointed ns & 
manager was paid for his labour separately, 


held, that in the circumstances there could ` 


be no valid partnership in law. Even if 
the guardian supplied labour on behalf of 
the minor, thera could be no partnership 
because there was no contribution of pòr- 
sonal labour. {Bhide J.) 


NARINJAN SINGH vs. DAMODARI SINGH 
& ANR. 
ALR. 1936 Lah 831. 


Stipulation about different 
being held in different 
of, 


Although it is quite possible that part- 
ners might enter into a contract in respect 
of partnership property that part of that 
property should be held in certain shares 
and the rest of if in certain other shares, 
yet that ia not what can be regarded ar an 
ordinary arrangement. (Allsop & Niama- 
tulla, JJ) 


LACHMAN DAR va. MT. GULAB DERI 


1936 A.W.R 144= 162 LC, 1432 ÀIR 
1936 Atl 270. 


properties 
shares — Validity 


PARTNERSHIP ACT (IX OF 1932) 


Sec. 1 (3) -Suit by nnregistered firm, 
in respect of transaciton which look place 
be fore Ist April, 1933 if maintainnbie. 


Sec. 1 (3) of the Partnership Act provides 
thet the Act shall coma into force on the 
Tat Oet. 1932, except Sec 69, whieh 
ahali come into force on the Ist Oct. 1933. 
The meaning of that provision is, that after 
the Ist October 1333, Sec. 69 will hecama 
operative and that a firm which js not 
registered and which sues to enforee a right 
arising from a contract whether entered 


Partnership Act—(Conrd; 


into, before that date or after, shalt be non“ 
suited. (McNatr J.) 
SOPINATH MOTILAG vs. RAMDAS, 
ALR. 1936 Cal. 132= 161 LC, 741, 


Sec. 30—Liability of minor admitted 
io partnership on the denik of a partner, 
for the acis af the firm, 


Where after a partner's death, hia son, 
a minor carries on the business of the frm, 
along with the other partners in the name 
of the firm, he should ba presumed to have 
hasn admitted to the benefits of the part- 
nerahip under Sec, 30 (1), Partnership Act, 
even thongh he cannot strictly be said to be 
a partner. Under snh-seo, 3 of Sec. 30, 
his share in the partnership business is liable 
lor the acts of the firm, but he is not perso- 
nally liuhle for such acts. 491. A. 108 
aa ‘King C. d. € Zta-Ul Hasan, 
dJ. 


Hariz ABDUL RAZZAQUE & ANR. 
(Firm) vs, RAUF AHMED, 


1936 O.W.N, 221= 160 LC, 893=A.1R, 
1936 Oudh, 245- 


Secs, 69 & 74 (b)—Suit by tinregis- 
tered firm, if masntenable, where cause of 
action accrued before passing of the Act, 


Sec. 65 Partnership Act, did not come 
into operation before the 1st Oct, 4933, and 
this was intended to give ti lo unregis- 
tered firms to get themselves registered 
in arder to enable them to bring suits. Sec. 
74 (b) of the Act only saves pending suits, 
but there is no provision which makes a 
suit by an unregistered firm maintenable 
on the ground that the cause of action aceru- 
ad before the passing of the Partnership 
Act. (Kkaja Mohammed Noor & Varma JJ.) 


SHAZAD KHAN vs. DARBAR Baru 
KUCHHI, i 
15 Pat, 810-17 P,1.T! 713, 


Secs. 69 & 74 ib} -Suit by unrems" 
tered firm after coming into force of Act, if 
maintenable. although concerning previous 
obligation. 
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Sec. 74 (b), Partnership Act deals only with 
proceedings pending at the when time the 
Partnership Act cama into force. No suit 
or proceeding commenced niter the Partner: 
ship Act came into force, is maintenuble 
by an unregistered firm, although the sub- 
ject matar may be an obligation which 
arose hefore the Act. 39 C. W. N. 67 & 39 
CO, W. N. 1080 followed, (R. CO. Matter J.) 


RAM SUNKAR BROWMIOK vs. MADHU 
SUDHAN DEB NATH. 


40 C,W.N. 1180. 


PATENTS & DESIGNS ACT (II of 1911) 


Sec. 53 (1) (b)— Suit for infringement 
of desigus—uncondiiional undertaking by 
defendant not to sell or infringe—such 
undertaking given before proceeding to trial 
— refusal by plaintiff to accept such under- 
taking — plaintif tf entttled to cost in such- 
cases. 


The defendant in an action for infringe- 
ment of copyright ina design gave an un- 
conditional undertaking at a very oarly stage 
not to sell publish for sale or otherwise deal 
in any gaoda with the dispated dasigna or 
obvious imitation thereof, so long as the 
plaintiff's copyright in the said design. sub- 
sisted and further consented to give such 
an undertaking to the Court. ‘The plaintiff 
however instead of aceepting such under- 
taking pyoceeded to trial. 


Held, thag the undertaking should have 
been accepted by the plaintiff who should 
have asked for jadgment in the form of an 
order embodying the undertaking. If the 
plaintiff does not ask for an order embody- 
ing the undertaking but elects to go on with 
this suit, he ought not to get the cost ins 
curred by so doing. On the contrary he 
ought to pay such cost to the defendant aa 
from that date onwards. iLort Williams JJ.) 


CALICO PRINTERS ASSOCIATION, LTD. 
us. D. N. MUKHERJEE. 


40 C,W.N, 938=A.).R 1936 Cal, 493. 


Sec. 53 (1) (b)— Onus of proving know- 
ledge under the section if lies on the plain- 
ag. 
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The onus of proving knowledge under 
Sec. 561) (>) of the Patents and Designs 
Act, in on the plantiff and See 106 of tha 
Evidence Ao: has no application to such 
cases. (Dori Walliams J.) 

CALICQ PRINTERS 
D. N. MUKHERSI. 


40 C W.N. 938 AIR —1936 Cal. 493, 


ASSOCIATION VS, 


PENSIONS ACT (XXXIII OF 1871) 


Secs. 11 & 12—'Muaf rights, if may 
he regarded as pension. 


A grant conferring 'Muafi' righta aannot 
he regarded asa pension within the mesn- 
ing of Sec. 11 &12 of the Pensions Act. 26 
All, 617 & 1929 A. L. J. 724 relied on. 
(Thom & Smith JJ.) 


MUMTAZ HOSSAIN vs. BABU BRAWMA- 
NANDA 3 


1936 AWR. 65=1936 A.L.J. 161= 
162 1.C.56=A.LR. 1926 All 298. 


Sec. 12— Assignment of land revenue 
in perpetuity - grant not resiricting transfer 
—grant, of transferuble. 


Where an assignment of land revenue 
ia made to a certain person and his heirs 
in perpetuity and there is nothing in the 
grant to indicate that the grant is not 
transferable, the grant is trrnsferahle and 
the case is not barrad by Sec. 12 of the 
Pensions Act. (Sulaiman C. J. € Bennet 
J) 


Mst. KULRQOMAN NIKSA rs, Noor 
MOHAMMED, 
1938 A.W.R. 702=184 LC. 1066> 
ALR, 1936 All. 696, 
PLEADING. 
Amendment— Amendment of plaint 
—Plaint reading certain documents in 


pa ticular way, tf may be allowed to be 
amended by reading the document in another 
way. 


Where the claim in a suit is made on a 
document, the fact that at one stage when 
a plaint was presented it was read in a 
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particular way and at another time when it 
is sought to be amended it ia sought to be 
read in another way will not justify the view 
that a new and inconsistent course of action 
is sought to be introduced. They ara 
really alternative ways of reading a docu- 
ment. and it will be for the Court to decide 
what its correct construction ia. The 
Court should therefore grant permission for 
tha amendment of the plaint, (Varada- 
chariar, J.) 
SUBRAMANIAN NAMBOODRIPAD ps. 
BASUDEVAN NAMBOODRIPAD. 
160 LC, 989=A,1,R 1936 Mad, 151. 


Amendment —Judgment or order not 
in conformity with pleadings—who shada 
amend pleadings. 


Ifa Judgmant or order is made which 
is not entirely in ennformity with the plead- 
ings, the party in whose favour, the judg- 
ment is pronouneed shoul bs called upon 
toamond his pleadings. (TVort J.) 

GOPINATH VARMA 415. 

HASAN. 


AAR. 1936 Pat, 40= 160 I.C. 927 (1)- 
17 Pat. L.F. 275. 


MANAUR 


Construction—Duiy of Court when there 
ty variance between plainitf’s pleadings 
and case alleged at trial. 


Pleadings should not ba construed too 
narrowly and therefore in dealing with the 
question where thera has been a variance 
hatween a plaintifi's pleadings and the casa 
alleged at tha trial, the Conrt must look 


_ nat to the mera wording of the plaint but 


to the issues which were sattled tor trial 
and to the manner in which the case was 
deliherataly fought out by,both the parties in 
the trial court. (D. N. Mitter « Patterson 


AT) 


BEJOY KUMAR 
FIRM SATISH CH. 


BHATTACHARIEE 98, 
NUNDY & Ons, 


ALR, 1936 Ca’. 382, 


Construction --Tneonststent plea tit 
prerdings—Rule auainst Joiuder of such 
please. if absalute 
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Where the facts ara presumably within 
the plaintiff's knowledge. he should not be 
allowed to plead inconsistent facts but should 
be required to alienate so that the de- 
landant may know what case he has tn 
meet and similarly the defendant mary not 
claim inconsistent facts nrless he is 8 
stranger ta the transaction and the brue 
state of facts is not within his personal 
knowledge. The rale against the joinder 
of inconsistent and alternative titles is thus 
nat of an absolute character and cases ara 
conceivable when a plaintiff may, from 
ohsenrily or from complexity, know facts 
hy any bonest doubt as to the nature of 
relief availabla to him and inconsistent 
claims may therefore bs entertained bat 
not when thers can be no reasouable 
excusa far them. (Courtney Terrel C. J, 
d Dhavle J) 

MsT. DAWATI 
TUNKE KUER, 


15 Pat. 448=A.LR. 1936 Pat, 474= 
164 LC, 807. 


KUER vs. MST. 


Construction—Party, if can claim 
relief by setting up new case inconsistent 
with case in plaint 


It isnot open to a party fo ask for 
relief by setting up a case which is new and 
abaolately inconsistent with the oasa in the 
plaint, In the application of this salutory 
rule, the test to be employed is, whether 
the new case set up would take ¢he de. 
fandant by surprise. 43 Cal, 748 relied on. 
(M,C. Ghose € R.C, Mitter JJ. 


ABDUL KRALEQUE MONDOL & ORS. 
a3, BEPIN BERARI & ORS. 
ALR. 1936 Cal, 465, 


Pleading if can he struck out on the 
ground of want of probate. 


A pleading cannot be struck out in limi- 
inan the ground of want of probate, because 
it ia open ta the party pleading to take ont 
prohate after the framing of the issnes and 
hefore the close of the trint of the case, 
(Courtney Terrel C. J. € Dhavie J.) 

Mst Datwatt KUER. vs. Mst. TUN- 
Kt KERR. 7 


e 
15 Pat 448 = AIR. 1936 Pat. 474= 164 
L.C. 804 
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POSSESSION 


Suit for possession— What 
proved by the plaintif. 


When s man sues for possession of pro- 
porty which is in the pnzsession of another, 
he must show that he has a sugaisting title 
to the property. Itis not enough for him 
to show that he once had a title to that 
property. One of the ways in which he can 
show that he has a subsisting title ia to 
bring evidence to show that he onea owned 
ths property und that at the time he wna 
tinlawfally dispossessed, ha was atill the 
owner of that property, (Macknky J.) 


must be 


MA PYAN Gvi vs. U SUWE KYUN. 
ALR, 1936 Rang. 124-161 J.C. 833. 


PRACTICE. 


Adjournment —Smull Cause Court snit 
of ahout Rs. 40 in value—deferiant resi- 
ling in another province, and nol appearing 
on pats date—propriety of adjourn- 
ment. 


In a Small Cause Court suit, where the 
defendant resides in another province and 
doen not appear on the first date, an appli- 
cation for adjonrnmment is in the usual 
course and ought to be allowed, (Court- 
as ferrell C.J. Macpherson & Fazl Ali. 


Breso NANDAN SINGH vs 
MALL è 


15 Pat. 561=17 P.L.T. 329-162 [.C. 
565 ~ AIR. 1936 Pat. 472. 


Ram NATH 


Admission — Suit for share of Shamilat 
— Admission by some defendants —Plaintiff 
failing to establish title—Effect of admis- 
5101. 


Ths plaintiffs sued for a declaration that 
thay were antitled as owners ton part of the 
Shamilat of which they were in possession. 
Some of tha dafendants atmitted the plain- 
tiffs claim but the others contested the snit 
The suit was decresi by the trial court bnt 
dismia3ed by tha appellate court, In second 
appal tle plaintiffs egntended that thoy 
were at least entitled to the aharea of thase 
defendants but bet admitted the olaim, i.s., 


Practice— (Conid,) 


af those who had not appenled, Tha waa 
no material on the record for ascertaining 
ag to what shares those defendants were 
entitled, Held, that the plaintiffs could 
not loas the banefit of the admission which 
had bean mada in their favour and they wera 
thersfora entitle to acquire the shares Of 
tha defandants other than the defendants 
who had gon‘asted tha auit. (Monroe J) 


Sonon Lan vs. TEJA SINGH, 
38 PLR 578= A.LR,.1936 Lah. 97t, 


Appeal - Presentation of appeal—Authn- 
rity tn present the same, 


The presenting or the filing of the ap- 
peal amounta to acting on behalf of the ap- 
pellant, and tha person presenting the appeal 
must ho duly authorised to act on hehall 
of the appellant on the day that the appeal 
is presented. The appeal may be preaentel 
by the clark of the pleader, and the presentz- 
tion of the appeal by him is equivalent to 
a presentation by the plaader himself when 
it is signed by the latter and the clerk is 
duly authorised. (Addu! Rashid J.) 


NAWAB os. CHARAGH, 
A.LR. 1936 Lah. 195. 


Appeal— Appellate Court, if may hold 
against trial court as to cradihtlity of oral 
evidence. 


It is opan to an appellate Court to differ 
from the Conrt which heard tha evidence 
where it is manifest that the evidence 
accepted by such Court of first instance is 
contradictory or is so improbable as to he 
unbelievable or is for other sufficient 
reasons unworthy of aeceptance. (Lord 
Rache). 


BHOJRAJ vs, SITARAM & ORS. 


40 C.W.N. 257=70 MJ, 225=1936 
M.W,N. 184=1936 O.W N. 38=19 
NLJ, 36=AIR. 1936 P,C. 80-160 
LC, 4521936 A,W.R, 37-38 PLR, 
69 (2)=38 Bom, LR, 344=63 CLJ. 
4221936 A.L.J, 755 


Appeal — Finding of fact of trial Court 
—appeliate Court, when may reverse the 
same 
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In reversing the findings of fact arrived 
at by the trial Court, the appellate Court 
should consider the reasons given by the 
trial Court and apply -its mind to the evi- 
dence on which the trial Court based its 
findings. The appellate Court shonld dis- 
cuse atl the relevant evidence and give 
reasons for its conclusions on the facts 
involved in the case. (Nasim Alt J.) 


RAGIUUMANI Roy vs, BIBHUTI BAUSAN 
Ror, 


64 C.LJ. 65. 


Appeal— Plea of want of juridiction, of 
can he raised in Letters Patent appeal, 


A plea of want of jurisdiction can ba 
raised in a Letters Patent appeal even 
though it does not appear to have been 
pressed at the time of the hearing of the 
appealeby a single judge. (Sulaiman C. d. 
it Bennet J.) 


MUNICIPAL BOARD, 
KRISHNA & Co. 


BENARES vs. 


57 All, 916, 


Appeal— Preliminary abjection not 
decided by court remanding the case, tf can 
be taken again in appeal, 


. Where a preliminary objection bad not 
been explicitly or impliedly decided by the 
appellate Court and the case was remanded, 
then the objection can be raised when the 
oasa again cames up before the Court which 
remanded it 34 P, L. R 215 distinguished. 
(Tekchand & Dilip Singh JJ.) 


NIHALOHAND vs, DISTRICT BOARD, 
MIANWALL 


A.LR, 1936 Lah, 564. 


Appeal—Zower Court deciding ques- 
tron of title on inadmissible evidence and 
other evidence—procedure open to the High 
Court in second appeal. 


Where thelower appelate Court has deci- 
dad n question of title, which is one of fact 
on inadmissible evidence and other evidence, 
thera ara two our apon tothe High Court 


47 


Practice—(Contd.) 


in second appeal. It can remand the case 
to the lower appellate Court directing it to 
record a fresh finding after eliminating and 
confirning itself to the other evidence in the 
case ; or it may proceed under Seo. 108, 0. 
P. Code and arrive at its own finding on s 
perusal of the relevant and admissible 
avidence. (Agha Haidur J.) 


Mt. MULKH BANG vs, MOHAMMED 


BANARES KHAN. 
: AAR, 1936 Lah. 748, 


Application Court, if can fr time 


for presenting application. 


An aplicant has a right to put his application 
or complaint at any time during the Court 
hours, Gower Courte make valea fixing 
tima when applications of various mpa 
should be presented for the convenience 
the Court as well as for the covenience of 
the public, But the legal right of every 
applicant is that he is entitled to make his 
complaint at any time during court hours. 
It is therefore the duty of a Munsariam to 
accept an application inspite of the fact that 
it is made after 3 P. M. (Thom € Rachh- 
pal Singh JJ.) 


BEHARI LAL vs. ALI NABI. 


1936 A,W.R, 4839-2162 LLC. 349- 
1936 A.L.J, 559=A1R. 1936 AH. 626, 


Appearance — Party engaging leader 
if under an obligation to attend in” person. 


Unless expressly directed, ady is not 
bound bo attend in parson even in the origi- 
nal side much less in the appellate Court, if 
the party does all ha is required to do under 
the law to retain a pleader, and be is jailed 
or betrayed by the pleacer it is manifestly 
unjust to visit the party with penalty. So 
where a suit or appeal is dismiased for non- 
appearance and it is clear that a pleader was 
fully instructed by the party to appear on 
the latter's behalf but he fails to do so, there 
is sufficient cause for hia non-appearance to 
to justify the Court in restoring the suit or 
appeal to file for being heard on merits. 
(Niyogi A.J. C.) 

PANDU vs. HIRA. 


4 


a 
AJR 1936 Nag. 85, 
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Costa — Suit dismissed with costs - Such 
dismissal, if includes costs of a commission 
appointed im the suit or merely confined to 
general costs of suit— Summons fer deter- 
mining such costs of conunission, tf restricts 
Court to merely construe orders. 


Gn an application for examination of a 
person on commission an order was made 
for such examination and it was directed 
that the coats of and incidental to the appli- 
cation inchiding the fee ef tha Counsel will 
be costs in the cause. No explicit direction 
was given as fo how the costs of the con 
mission would be dealt with. The suit 
against one of the defendants having been 
dismissed with costs - on plaintiff's failare 
to furnish security ordered—he took out 
summons for determining his rights to the 
costs of the commisston as against the 
plaintiffs, Heid ,(1) thal the costa cf the 
commission in the absences of express pro- 
vision must be borne by the s#veral parties; 
(2) that the order dismissing the suit 
against one of the defendants with costs 
must be held to be the gsneral oosts of the 
suit exclusiva of the costs of the commission, 
Held, further, thet in determining the 
above question the Court was preoluded 
from investigating tne oircunstances in 
which the commission was granted and the 
conduct of the various, parties with regard 
to it but cauld only construe the ordera as 
they stood. (Paackridge J.) 


ESTERN TAVOY MINERALS CORPORA- 
TION LTD. gos. CLARKE RAWLINS KER 
& Co, 

40 C.W:N, 1068, 

Cross objection—application to file 
after limitaiton—order accepting cross 
objection, subject to exceptions taken at 
hearing, if proper. 

An application for extension of time for 
filing a cross objection should be dealt with 
when it is made and should not be left 
over for determination till the hearing of 
the appaal by an order allowing the applica- 
tion, subject to any exception being taken 
at the time of the hearing. (D. N, Mitter 
& Patterson JJ.) ` 


HAREY HAREY SINGH OHOWDHURY 
vs, HARI? CHAITANYA» BINGHA CHOW- 
DHURY, ` 

40 CW.N. 1237. 
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Decree— Decree in account suit—what 
it should contain. 


In an account suit, the Court should, 
while passing a decree exprers apecifically 
all direstiona contained in the judgment 
rather than insert the general reference to 
the judgment in the dearee. (Lord Than- 
kerton.) 


MONORAR MTKHEHJI vs. BHUPENDRA 
NATH MuUKHERJ!, & ORR. 


38 PLR, 359-1936 O W.N. 387- 
161 LC, 927=Al.R 1936 P.C, 325 
WPC) 

Duty of court—ransaction when 


will be set side on ground of fraud. 


The Conrts adminsitering equity, justice 
and goad conscience will set aside n transac- 
tion on ths ground of frand where there is 
such groas inadequacy of price as would 
shock the conscience and amount in itself 
to be conclusive and decisive evidence of 
fraud. (D. N. Mitter & Patterson, JJ) 


NALINE KIRORE C40OWDHURY vs, ATUL 
CHANDRA CHAKRAVARTY CHOWDHURY. 


40 C.W.N, 561. 


witness 
to | be 


_Evidence— Question put to 
olgected by other side —Procedure 
followed. 


The Counsel for the plaintill objected to a 
certain question being put to the witness by 
the Counsel for the defendant. Tbe Judge 
allowed the question to be put “subject to 
objection”. Held, that the proper course 
for the Court to follow in such a case was 
to allow the question to be recorded and 
then to give its ruling whether such qnes- 
tion was allowed or disallowed. {Tekchand 
& Abdul Rashid JJ.) 


Mt. MAHMMAD SULTAN BEGUM vs. 
SARAJUTDIN AHMED, 


ALR. 1936 Lab. 183. 


Evidence - Afdavit or statement of 
precess server on back of summons, if may 
be tendered in evidence. 
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The affidavit or statement on solemn 
affirmation of a process-server on the back 
oÍ tha summons Or notice served by him ja 
legal evidence even though the process-server 
is not examinsd as a witness. (Young C. J. 
& Monroe J.) 


KANYA LALI vs 
& ORs, 


KISHORE CHAND 


38 P.L.R. 279=164 LC, 790, 


High court—Jurisdiciton of Taxing, 
Officer, tf confined to memo of appeal to the 
High Court only. 


The jurisdiction of tha Taxing Officer 
of the High Court is confined to the quest- 
ion of Court-fee on the memorandum of 
appeal to the High Court. It does not ex- 
tend to the question cf proper court fee in 
the Court below. (Couriney-Terrel € C. J. 
Dhaoile J ) 


NOKHE LAL JHA vs. 5M RAJESH WARL 
17 PLT. 677=1651.C, 213. 


High court—Original Side, Calcutta 
~—ptisne morigagee having independent 
properttes mortgaged to him, tf entitled to 

a decree for sale of such properties tn prior 
mortgagee’ s suit. 


‘Even in the Original Side of the Cal- 
cutta High Court a puisne mortgages who 
has been made a defendant in the suit of the 
prior mortgagee is not entitled to a decres 
in that suit for the sale of additional pro: 
perties mortgaged ta him but which are: 
not insluded in the prior mortgagee's mort- 
gage. (McNair J.) 


MOTILAL DAGA & ORS, vs, SUSHIL 
KUMAR MUKHERJEE & Ons. 


40 C.W.N, 205=62 Cal, 
LC, 5202 ALR. 1936 Cai, 


625= 161 
114, 


High court Full Bench decision of 
High Conri—single jude, if bound to 
follow Full Bench ruling, 


It is apengta ws single Judge of n High 
Court to entertain ntdoubt on any question 
oi law, but ha is bound to follow a Full 
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Bench ruling on the point, and the opers- 
tive portion of his order mnst be in strict 
accordance with the rulings of the Full 
Bench and should in no way deviate from 
it. (Sulaiman C. J. € Bennet. J.) 


GENDA MALL vs. SUKBDARSHAN 
LALI. 


1936 A.L.J, 736=1936 AW.R. 531 
=164 ].C. 200=AJ.R. 1936 All. 555. 


Injunction—Interlocueory injunction 
which covers the entire relief claimed, sf 
may be granted, 


It ia neither the rule nor the practica of 
the Court to grant, on any interlocutory 
application, an injunction which will bave 
tha practical effect of granting the antire 
relief claimed in the suit, in the absence of 
apparent urgency and injury to the appli- 
cant. (MeNatr J.) 


RAMESWAR LATH vs. CALCUTS WHEAT 
AND SEEDS ASSOCIATION. 


40 C.W.N. 1201. 


Jurisdiction — Decree sent to Collector 
for execution — Court, if can consider valti- 
dily of an order, 


It is open to the Conrt even after a 
decree bas been sent to the Collector for 
execution, to consider the validitye of an 
order for sale, The mere fagt tbat the 
carrying out of the Court's order has been 
delegated to the Collector cannot deprive 
the Court of jurisdiction to sonsider the 
validity of the order. {Broomfield 4 Mack- 
lin JJ. 

SATTAPPA GURUSATTAPPA HUKARI 
vs. MAHOMED SAHEB. 
60 Bom, 516, 


Parties—Death of some of the respon- 
dents in an appeal in which large number 
cf persons invelyed—delay tn applying for 
substitution, if may be condoned. 

Where in an appeal a very largo number 
of respondents werg impleaded, and some 
rf them died and their heira were not bro- 
Ught on the record within time, but no 
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negligence was found on the part of the 
appellanta in making applications for sub- 
stitutions, held, that in tha circumstances 
of the delay in making the application for 
substitution could be condoned. (Tek 
Chand J.) 


MEHR SINGH vs. SOHAN SINGH. 


A.ER, 1936 Lah, 730=165 1.C. 5212 
38 P.L.R, 915. 


Parties - Intervention by third party 
when proper. 

Intervention by a third party in a suit, 
however excellent the motive may be, is 
contrary to judicial principles. Govern- 
ment or any other authority designated by 
govrnment which is satisfied that interven- 
tion ia required, cannot intervene at all 
except on formal authorisation by the də- 
fendant of the Government pleader or other 
pleader in that regard (Courtney Terrell 
C. J. Macpherson € Fazl Ali JJ.) 


Broo NANDAN Sinan os, RAM NATH 
MALI. 


17 P L.T, 329. 


Parties - Communication to Court from 
third parties, kow ought to be treated. 


Communication to tha Conrt by letter 
or otherwise from third parties, being im- 
proper*however laudable the motive may 
be, should Zot forma part of the record. 
Under no circumstances should aetion ba 
taken npon auch a communication unless 
and until the court has drawn to them the 
attention of the party who might be affected 
and has heard such party, ordinarily in 
open Court. (Cauriney Terrell C. J. 
Macpherson € Faz! Alt JJ.) 


Brojo NANDAN SINGH vs, RAM NATH 
MALL 
17 P.L.T, 329, 


Privy Council— Concurrent finding of 
facts—Privy Council, if will interfere even 
when therg are incidental questions of law. 

kah . 

It is the common practice of the Privy 

Council not to interfere with canenrrent 


Practice—{(Contd.) 


finding of facta however much incident- 
ally there might have been questions of law 
involved on particular points. (Lord Than- 
kerion J.) 


SAHOO JAGADISWAR NATH os. SAHOO 
GAURI SHANKAR, 


1937 A.W.R, §02= 161 I.C. 589=70 
MLJ. 574. 


Process fee— Conveyance charges for 
shertf’s oficer, tf anthorised— Party ut 
whose instance process issued, if must al- 
tend sherif’: office when no identification of 
person to be served necessary. 


Neither under jhe ruler of the Appellate 
Side of the High Court nor under the rules 
of the Original Sido. is the Sheriff entitled 
ta lavy conveyance charger for his officer 
who server a process; und no one on behalf 
of the party at whose instance the process 
is tssued need attend his ofice where no 
indentification of the person ta be served is 
necessary, (Mukherjee t Jack JJ.) 


BRAHMA NIRANJAN CHAKRAVARTY vs, 
JAGADAMBA LOAN Co., Lev, 


40 C.W.N, 1295. 


Relief— Injury to pariy by reason of 
act or default of Court or tts ofeers— Re- 
lief against such ingury, 


Where by reason of some act or omis- 
sion on the part of the Couit or its officers, 
an injury has been done, it is the duty of 
the Court to relieve parties against the 
injury caused by its own aote or defanits or 
the acts or defaults of its officers, 40C, 
W. N. 680 reaffirmed, {R. C. Mitter J.) : 


MUKTI DEVI vs. MANORAMA DEVI. 
40 © .W.N. 1211=A.2.R, 1936 Col. 490 


Transfer of suit— administrative changes 
— Court if must serve notice upon the parties 
regarding the transfer. 


Owing to administrative changes a suit 
was transferred from ona Court to another 
Court in a different town, The pleader for 
the plaintiff was informed of the transfer 
but he reptied that he waa authorised to 
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appear in one particular Court only. On 
the date of hearing the plaintiff not being 
represented the suit was dismissed for de- 
fault, Heid, that although the pleader 
aught to have informed his client that the 
cise has been transferred to a different 
Conrt and he was not prepared to sppear 
in that Court yet the Court, was not justi- 
tied in refrsiniog from serving notice npon 
the party regardiug the transfer of the suit 
and the fresh date fixed for hearing. (Agha 
Hasdar J.) 


TiLOK SINGH vs. MAHAMMED RASHID, 
ALR, 1936 Nag. 560 164 J.C, 142. 


Triat-- Counsel if can ask Court to 
hear case within Court hours. 


The Counsel for the accused are within 
their vight to ask the presiding Judge to 
hear the case as far as possible during the 
hours fixed for the sitting of the Court. 
{Tabal Ahmed J.) 


- SALIGRAM vs, DMPEROR. 


1936 A.W R. 967. 


Tria]—Trial not held in open Court— 
Decree passed in such trial, sf valid. 


A trial not heldin open Court, that is 
to say, in a Court patently open to any one 
who may present him-elf for admission, in 
a trial held in breach of a publie right and 
nota proper trial at all. Diyoroe actions, 
even those which are undefended, sre not 
any the leas hut even more partioularly 
aubject to this rule. A trial of a divorce 
cara held in breach of the rule of publicity 
nunt be condemned so that it shall not 
again be perinitted. Where bowever a trial 
has beon held in breach of tho rule of 
publicity, the decree made therein is only 
voidahle and not void and staps lo avoid it 
must be taken before the time for appeal 
haa expired or before the rights of third 
prrties have intervened. The deoree is 
vaidable and not void even when it involves 
questions in which the public aro interested, 
at any rate. in cases in whioh the public 


Practice—--‘Contd,) 


hava a right af intervention. (Lord Bianes- 
burgh, 

Cora LILIAN MACPHERSON vs, ORAM 
LEQ MACPHERSON. 

49 C.W.N, 488=161 IC, 260=70 
M.L.J. 385-17 Pl.T, 2432-1936 
A.L.J. 727=1936 M,W.N 513= 1936 
A.W.R, 613= 383 Bom. L.R, 468=ALR, 
1936 P.C. 246. 

Trial— Receiving written notes of argu- 
ment afler hearing of case—Written notes 
accepted from parties and then auditional 
notes from prosecution — Trial, tf tnualida- 
led, 


The practice of receiving from the ples- 
ders of the parties written rotes of argu- 
menta after a case haa been heard is most 
reprehensible, Where a week after the 
henring of the case, written notes of argu- 
ment were accepted from both parties and 
then additional notes were accepted from 
the prosecution and it appeared that the 
defence had no opportunity for meeting the 
points raised therein: Held, that the trial 
was invalidated. (Jack J,) 


Ji GENDRA NATH MUKHERJEE vs. 
RABINDRA NATH CHATTERJEE, 


40 C. W:N, 863=165 |. C. 150 
237 Cr L.L 1089=64 C.L}. 7. 


Trial— Trial not held in open Court, if 
proper trtal— Open Court— Meaning of, 

Subject to certain strictly defined ex- 
ceptions, such as applications property made 
iu chambers and infant cases, ever} Court 
of Justioa must be open to bery subject 
of the King. The actual presence of the 
public is not necessary but whether anyone 
is likely to attend or not, there must be 
complete freaadom of admiseion so that, 
inter alia, a certain formality and decorum 
ol procedure of which the potential presence 
of the public is some guarantee, may attend 
the proceedings and the tenency to the 
quickest possible disposals without properly 
distinguishing one case from another may 
be checked. (Lord Bianesburgh.) 


CORA LILLIAN MACPHERSON vs, ORAM 
LEO MACPHERSON. 


161 [,C. 260=70 M.LJ. 385=40 
CW.N 488217 P.L.T, 243=1936 
A.L.J. 727=1936 M.W.N*5)3=1936 
A.W.R. 613=38 Bom, L R. 48687 AJ.R. 
1936 P.C, 248. 
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Waiver—Littgant, if can waive right 
conferred by statute. 


There is nothing to prevent the litigant 
waiving any right he may aye under the 
Civil Procedure Code or under any other 
statute unless the waiver of the right or the 
absence of the right makes any partidular 
matter illegal. (Wort, J.) 


SASHIBHUSAN PROSAD SINGH s, 
DALIP NARAIN SINGH. 


17 Pat, L.T, 108=A,LR. 1936 Pat. 76 
=1591.C. 717, 


Waiver—Right of litigant: to watpe 
rights under a statute. 


There ia nothing to prevent a litigant 
from waiving any right he may have had 
under the Civil Procedure Cede or ander 
any other statute, unless the waiver of the 
right or the absence ni the right maker any 
particular matter ilegal. (Wort J.) 


SASHI BHUSAN PROSAD 
DALIP NARAIN SINGH. 


17 Pat. LJ. 108-159 I.C. 177 ALR 
1936 Pat 75. 


SINGH vs. 


PRE-EMPTION. 


Property in possession of mortgagees— 
right of the oe 


r, 20,7. 14(1) (b) ©. P. Code, pro- 
videa that on payment into Court of 
the purchase money by the pre 
emptor, the property shalt be delivered 
to him, and his title shall be deem 
ed to accure from that date. If the 
property is in posession of mortgagees, 
the pre-emptcor merely preempts the 
equity of redemption, and if he deposits 
tha money in the Court within the 
peried apscifed in the deares, ba need 
not exeente the decreas for possession 
nor need he immediately sue tha mortgages 
for possession. 45 All, 482 relied on. 
(Addison € Din Mohammed JJ.) 


FaTEHsCHAND vs. MOTI SINGH, 
16 Lah, 1065. 


Pre-amption—(€ onta) 


Resale to vendor— Right of pre-emption, 
af lost. 


The resale of the property by the vendee 
fo the vendor dosa not defeat a right of pre- 
emption. {Agha Haidar J.) 


MUZAFFAR KHAN vs. MUHAMMAD 
Kwan, 

38 PLT. 224. 

Mohomemedan Law of pre-emption 


adopted by cnstom among Hindus— Effect 
of, 


Where it is found that the Mabomedan 
Law of preemption is adopted by custom 
among Hindus, it must be held that the fall 
law is adopted unless there is clears proof 
that some elaments in the law are omitted, 
(Sullaiman C. J. & Pullan J.) 


RAMNatH vs. BANWARI LAL & ANR. 
1936 A,W.R, 419 


Execution of decree stayed pending ven- 
dees appeal on vendee furnishing security 
bound by surety tn favour of Court—pre- 
emptors right to enforve the bond. 


The execution of a preemption deerea 
was stayed pending the decision of the 
vendee's appeal on condition that tha vendee 
should furnish security for any loss reault- 
ing to the pre-emptors fram the order of 
stay. On the face of it the bond executed 
by the surety purported to be iu favour of 
the Court but it also deslaved that the pre- 
emptors will have a right to enforce the 
bond by intituting a suit for recovery of 
damages and costs by sale of the bypothe- 
sated property. Held, that the last atipu- 
lation entitled the pre-emptors to institute 
a suit for enforcing the security bond. 
(Niamatullah & Collister, JJ.) 


JANG BAHADUR SINGH & ORS. vs. 
BaspEO SINGH & ORB, 


1936 A.W.R. 793=1636 A.L.J. a69= 
164 IC 248=Ai.R. 1936 All, 549. 


Notification exempting land in Munici- 
pal limits from right of preemption if co- 
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vers land brought within municipal limits 
after notification. 


A notification which exempts land wi- 
thin the limits of a Municipality from the 
operation of the right of pre-emption should 
be considered to be wide enough to cover 
the areas which may be brought within 
the municipal limits of the Municipality 
after the date of the notification. {/atlal 
J.) 

HIRALAL vs. MT. JIWAN & ANR, 


161 I.C, 660=A.1.R. 1936 Lah, 145= 
17 Lah. 426=38 P.L R, 876, 


Pre-emptor depositing decretal amount 
—vendee relnininy possession liability for 
mesne profits, 


A pre-emptor becomes antitled to pos- 
session, af the pre-empted property imme- 
diately on depositing the purchase money 
and the vendes retaining possession atter 
that event must be considered to be in 
wrongful possession and liable to pay mes 
n3 profits ta the preamptor. (Néamatuliah 
ê Collsster JJ.) 


JANG BAHADUR Singh & ORS. vs, 
BASDRU SINGH & ORS. 


1936 A. W.R, 793=1936 A.L.J, 860 
164 I.C, 248 -AÀ IR. 1933 All, 519, 


PRESCRIPTION. 


Factors necessary for proving lost grant. 


To infer a dootrine of lost grant or a 
claim based on prescription, all that is necer- 


` gary ta ba! alleged is long, continual and 


rmoeful possession. Where these incidents 
are found, the Court will, if porsible, pre- 
samas grant of the right in question. 
(Venkataramana Rao J.) 


NAGARATRANA MUDALIAR vs 
PILLLAI & ANR, 
71 Mi.J. 187=59 Mad, 979=184 1.C. 


764=1936 M.W.N., 426=A.1.R 1936 
Mad, 682 


Sami 


Cutting of grass from barren land tf 
can amount lo exclustve user or possession. 


Prescription—‘Con/d,} 


The mere cutting of grass or similar acts 
of user in an area of barren land cannot 
amount to euch an exclusiva possession as to 
entitle a person to be given a decree for 
possession on the basis of his porsessory 
title, (Agha Haidar, J.) 

BWA SINGH ys. SHIB SINGH. 

ALR. 1996 Lah, 669=165 1C. 191. 


Ratyatwarit land held by tenants under 
Government--tltle by prescription. tf can be 
acquired by one tenant against another. 


Where raivatwari land is held by several 
tenants under the Goveroment, one tenant 
can acquire titla by presoription or lost 
grant against another, for the estate of s 
vaiyatwari proprietor is an estate in the 
soil, and possession is with him though the 
property may be said to be in Lhe Govern- 
mant. A raiyatwari proprietor bas a suffi- 
cient estate to support agrant of an ease- 
ment. He would be a ‘capable grantor’ as 
understood in English law for the applica: 
tion of the doctrine of lost grant. (Venkata- 
ramana Rao. J.) 

NAGARATHNA MUDALIAR W. 
Prenual & ANR. 

71 M.L.). 187 =59 Mad. 979= 164 IC, 


764=1936 M.W.N. 426=AIR 1936 
Mad. 682. 


SAMI 


PRESIDENCY SMALL CAUsE COURT 
ACT (XV OF 1812). 


Sec. 19 — Property attached by Madras 
City Court sutt to release property. if can 
be brought in the Civil Court. 


A suit to release certain movable proper- 
ties from attaohment made by an order of 
the Madras City Civil Court eannot be en- 
tertained by the Presidency Towns Small 
Cause Court, because if such suit succeeds, 
jt would involye the setting aside of an 
order made by tha City Civil Court over 
which the Small Cange Court has no juris- 


diction or control. (Cornish J.) 
PALANI MUDALIAR & ORS. vs. Ka- 
VERI AMMAL & ANR. . 
ALR, 1936 Mad. 55121936 M.W.N 
790, 
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PRESIDENCY TOWNS INSOLVENCY 
ACT (III OF 1909) 


Seca. 7, 23 & 30—Composition scheme 
— Payment of composition secured in speci- 
fied manners— Right, title and interest in 
immovable properties conveyed to trustees — 
Properties. tf vested in the trustees, 


A composition scheme whieh was 
accepted hy the creditors and approved of 
by the Court, provided that trustees should 
be appointed to carry out the compositions 
and that the payment of compositiona 
should be secured in oertain specified 
manners. One such manner indicated 
being that “the insolvent and the official 
assignee will convey by sufficient document 
to the said trustees their right, title and 
interest in their immovable properties.” Held 
—even when there has not been any 
conveyance by a sufficiant document 
by the insolvent or the Official As- 
signea in the trustees within the meaning 
of the composition, still, the approvai of 
of the eomposition vested the property, opso 
faoto in the trustees. (Lort Willanms. J) 


Re :-—Tusipas KISSEN DOVAL: 


Experte: -CHHAJURAM CHOWDHURY 
Ons. 


40 C.W.N. 1029, 


Secs. 7, 23 (1) & 30 (1) & (2)— 
Annulment of adjudication on approval of 
composition under Sec, 28 (1), if ipso facto 
vests rrogêrites in person appointed by 
Court — Vesting order, if necessary — Court's 
power to make subsequent vesting order 
under Secs. 7 & 30 (2). 


The effect of Sec, 23(1)of the Presidency 
Towns Insolvency Act—in cnses where 
adjudication is annulled on the approval 
8 composition by Court—is that upon the 
Court making an appointment with- 
in the the meaning of that section, 
the property of the debtor ipsofacto 
vasts in the person or persons appointed. 
The section does not require that the Court 
should make a separate vesting order, 
Even if u vesting order ig necessary it is 
quite within the power of the Court to make 
it at any “‘sabaquent stage—after the uecep- 
tance of the composition by tbe Court 
—acting under the powers conferred on it 


Presidency Town Insolvency—{Conid,} 


by Secs. 7 & SMA), Presidency Town Insol- 
venoy Act. (Lord Williams J ) 


Re :—TULSIDAS KISSEN Dvyat. 
Experte:—CHHAJURAM CHOWDHURY 
& Ors. 
40 C.W.N 1029. 


Seca. 9 ig) & 13 (4)— Declaration of 
inability to pay debt. if act of tnsolvency— 
Notice of suspension, how to be given- oral 
and written notices of suspenston— Effect, 

A mere declaration of inability to pay 
dosa not of itseif constitute an act of ingol- 
vency. Under Sea. H (g) Presidency Towns 
Insalvancy Act, the debtor must not only 
show that he is unable ta pay his debts 
must also declare to the knowledge of the 
creditor his intention of not paying his 
debts. Wherea debtor in his application 
for adindication alleges a written as weli an 
oral notice of suspension of peyment, and 
the notice is found to be very formal, the 
oral notice which is found to be in the form 
af a conversation betweon the parties cannot 
he ralied upon by the debtor as constituting 
a notice to the creditor of the debtor's 
intention not to pay. (McNair J.) 


KANAHYALAL BHARGAVA & ORS, vs. 
BANWARI LALI, 4 Ors. 
ALR. 1936 Cal 269. 


Sec. 13 (4) (b}—“Other suficient 
cause —meaning OF, 

The words “other anfficient causo” in 
Sec. 13 (41 bb), Presidency Towns Insol- 
yenoy Act should not be construed ejusdem — 
generis in relation to the earlier part of the 
section. The widest possible interpretation 
should be pat on these words. (Mockett J.) 

J. Mcivon vs. ALAGAPPA CHETTIAR. 

ALR, 1936 Mad. 27. 


Secs. 17,46 & 51— Debt barred on 
date of adjudication cut not barred on date 
of act of insolvency -such debt, if can be 
proved. 

Under Seo. 46 (3) of the Presidency 
Towns Insolvency Aot, a creditor ean prove 
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Presidency Town Insolvency—(C oxtd.} 


a debt which was barred by limitation at 
tha date of the order of adjndioatiou, but 
was not so barred at the date of the act of 
insolvency on which the adjudication was 
founded, Under Seos. 17 & 5l. the insol- 
vency commences on the commission of 
the act of insolvency, and at that date the 
property of the insolvent vests in the Official 
Asiignes, whose duty it is to administer it, 
and distribute it amongst the creditors who 
prove their debts. As from that date, the 
Indian Limitation Act bas no application. 
and the relationship between debtor if 
creditor ceases to exist. (Beaumont C.J. 
& Blackwell J.) 


BYRAMJI BOMANJT TAGATI vs, OFFICAL 
ASSIGNEE. 


60 Bom. 444=161 I.C 736=38 Bom, 
D.R. 71=A,IR, 1936 Bom, 130, 


See. 25—Order under the sectton—- 
High Court, tf will interfere with discretion 
of trial judge. 


Where the trial Judge in exercise of tha 
diseration vested in it under See. 25, Presi- 
dency Towns, Insolvency Act according 
to the principles laid down for the exercise 
of such discretion, has cancelled a protec- 
tion order granted by it, the High Court 
will ba show to interfere with the exercise 
of such disoretion. (Page C, J. € Ba U J.) 


B. MEYER 4 Oo, LTD., vs. ARNOLD 
JACOB AORAN. 


A.LR, 1936 Rang, 329, 


Sec. 39 (1) (ce) Dividend when pay- 
able by Offietal Assignee—menthod of calen- 
lation. 

When the Officiat Assignee has sufficient 
assets in his hands to pay (or complete the 
payment of) a dividend of not less than 
four annaa in the rupee, he ought to declare 
and pay such dividend. In calculating the 
dividend he ought to take as his basis of 
ealculation (a) the actual amount of the 
admitted proofs of those creditors who have 
prayed, whatever may be the amounts for 
which they ore included in the Schedule ; 
(b) tha actual amounts appearing in the 


48 


Presidency Town Insolvency—(Confd.) 


Schedule in respect of all other classes of 
claimants against the estate, unless he shali 
have had actual notice that they dispute 
such amounts and (e) such other contingent 
matter ‘as are provided for by the Act, 
{Bround .J) 


J. T. H. LANGFORD. IN TAR MATTER 
or 
14 Rang. 374, 


Sec. 39 (1) (c) & 69 (1)— Certain 
amount of debt proved by creditor— debtor's 
schedule showing large sum—duty of Ofi- 
cial Assignee. 

Under Sec. 69(1,) Presidency Towns 
Insolvency Act, a divident can only be 
paid to creditor who has proved his debt 
and ib ig only by virtue of his position 
acquired by proving that a creditor can 
receive a dividend ab all. Aa therefore a 
dividend can only be ealeuted upon the 
amount of an admitted proof, the official 
asaigna ja bouud in the case of each creditor 
who proved to look to the amount of his 
proof and to nothing else notwithstanding 
that creditor's name may appear in the 
debtor's schedule for a large sum. (Braund 


J.T. H. LANGFORD, IN THE MATTER 


OF. 
14 Rang. 374, 


Sec. 40-- Application for ar ia 
Attendance by insolvent in parap i} neces- 
sary. 

The attendance of the insolvent at the 
hearing of an application for discharge is 
requisite for the due hearing and considera- 
tion of the application and the failure of the 
insolvent to appear on the day fixed for the 
hearing of his application for discharge 
amounts to a failure tn appear in the High 
Court on the day fixed for his atkendance, 
(Page C. J. & Sen J) 


M. R. BHAIYAT ps. ABDUL MAJID. 
161 lC. 590= AIR, 1936 Rang, 62, 
Sec. S1— Petition by creditor for de- 


claring another insolvent—time within which 
must he Aled. 
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Under Sec, 51, Presidency Towne ingol- 
venoy Act, a periol of 3 months is given 
within which petition may be filed. The 
creditor is not bound, immediately an act of 
insolvency comes to his knowledge. to take 


action, (Mockett, Jo 
J. Molyorn & ANR. vs, ALAGAPPA 
CHETTIAR, 
ALR. 1938 Mad. 27=70 M.L.J, 545= 
162 LC, 722, 


Sec, 52—Properiy acquired by insol- 
vent afier adjudication —suit by insolvent in 
respect of it, maintenable--right of official 
receiver to intervene, j 

The property of an insolvent divisible 
among the creditors under Sec. 52 (1} (a), 
Provincial Insolvency Ast, comprises all 
auch property a9 may be acquired by or 
davolya on him bafora his discharge, But 
unless the Official Assignee intervenes, so 
as to assert Sec, 52, Presidancy Towns 
Inaolvenoy Act, a right to divide amongst 
the oreditors of the ineolyent property 
which bas been acquired by the insolvent 
after adjudication, such alter nequired pro- 
perty may be dealt with by the insolvent 
himself, aud third parties may aequire it 
from the insolvent. But what is required 
for constituting intervention must naturally 
take its colour from the nature of the pro- 
perty, When the property consists of a 
right aj action and there is already a suit 
panding, thgn the proper coursa is for the 
Olficial Asdignee to apply to be;made a 
plaintiff in the suit and to be given the con- 
duct of the suit. Where the official recei- 
ver takes no steps to ba brought in the suit, 
or to have its conduct, but subsequently 
when the adjudication order is annourced, 
he disclaims any interest in the snbjeot 
matter of the suit, there is no intervention 
hy him at all so as to prevent tha insolvent 
from maintaining the anit. (Tyabji J.) 

PORONAMCHAND PROTAPJI vs. Morti- 
LAL KaPURCHAND, 


60 Bom. 89, 


Sec, 52—Money deposited with insol- 
vent for safe custody, wf divisible among 
orediiors, 


Presidency Town Insolvenoy—(Conid) 


For the purpose of Sec. 52, Presidercy 
Towns Insolvency Act, a trustee means any 
one in fiduciary capacity. A person receiving 
money for safe custoday holds the sama in 
a fidneiary capucity. Therefore an in-olvent 
with whom money is deposited for safe cus- 
today, holds the money in a fiduciary capa- 
city, and as such, such money is not divi- 
sibla among the creditors of the insolvent. 
GG I A. 208 & 82 Mad, 68, distingnished ; 
36 Mad. 499 explained. (Mocket, J.) 


KUSHDAN KHAN KABULI vs, OFFICIAL 
ASSIGNEE. MADRAS, 


ALR, 1936 Mad. 21=160 I,C, 303, 


Sec. 52 (2) (b)— Father in joint Hindu 
Jamily adjudicated insolvent—Official As- 
signee selling certain joint family proparty 
sons suing for partiton, if entitled to parti- 
tion property already sold. 


6 

Under See. 522X b), Presidency Towns 
Insolvescy Act, on the futher of a jaint 
Hindu family being adjudicated insolvent, 
hia power to sell the joint family property 
including the rons, interest therein for hig 
antecedent debts, these not haying been in- 
curred for immoral ot illegal! purposes vests 
in tha Official Assignee. Therefore, if the 
Official Assignee in exercise of this power 
galls the joint family property. then the 
sons cannot in a subsequent sult for parti- 
tion of the joint estate claim partition of 
the property sold by the Official Assignes. 
(Lard Thankerton J.) 


Sat NARAIN vs, SRI KISHEN Das. 


40 C.W.N, 1382-1946 O,W.N 681= 
ALR. 1936 P.C. 277=17 Lah. 644= 
17 Pat. L.J. 717=64 C.L.J, 80-38 
PLR, = 976= 164 I.C. 6= 38 Bom. LR, 
1129571 M.LJ. 212 (PC) 


Sec. 55—Cono2yance by insolvent - Cir- 
cumstances in which tts velidity ean be 
challenged. 


In order that a transfer by an insolvent 
should be excluded from the operation of 
Sec. 55, Presidency Towna Insolveney Act 
there are two essential elements in the Trans: 
action whieh must be proved :—(1) that it 
was made bonafide and (2) ihab it was made 
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for valuable consideration. If the Official 
Assignee proves that the transfer was made 
within two years of the insolyancy and nlso 
that it was made either not bonafide or with 
out valuable consideration, he ia antitled to 
obtain an order getting aside the transfer 
upon the ground that it haa been proved 
that the transfer under consideration does 
not contain both the elements that are re- 
quisite for its validity aa against him and 
therefore that it fnils to be set aside undor 
See, 55. (Paget. J. & Mya Bu J.) 


OFFICIAL ASSIGNEE vs, SUBALA DASI. 


ALR. 1936 Rang. 98 14 Rang. t09= 
161 L.C. 435, 


Sec. 55— Application to set aside trans- 
fer by insolvent—onus of proving want of 
good faith and of constderation, on whom 
placed. 

LI 


In an application to set aside a transfer 
by an insolvent under the provisions of Sec. 
55 of the Presidency Towns Insolvency Act, 
the onns lies on the Official Aasignea to 
prove that the transfer was not made in 
good faith or for valuable consideration, 
This rule of law is not quite fair, in view of 
the fact that under Seo. 106, Evidence Act, 
when any fact is specially within the know- 
ladga of any person. the burden of proving 
that fact is upon him. The burden of pro- 
ving want of good faith or of valuable con- 
sideration should be placed on the transfe- 
rea from theinaolvent, 9 Rang 170 and 12 
Rang. 105 followed. (Page C. J. € Mya 
Bu J.) 


OFFICIAL ASSIGNEE, 
FATIMA BIBI, 


RANGOON vs. 


14 Rang, 103, 


Sec. 55— Transactions void for want of 
conideralion— onus. 


The onus of proving that a transfer by 
an insolyent was not made in good faith 
and for valuable consideration lies on the 
Official Assignee. 9 Rang. 170 (P. C.) follow- 
ed. (Mc. Nair J.) 


GIRISH CHANDRA SRAL, IN THE MA- 
ITER OF 


A.LR, 1936 Cal, 212 = 162 IC, 650=40 
C.W.N, 1012, 


Precidency Town Insolvency— (Conia,) 


Sees. 56 & 57—Proof of intention to 
profer inabtly to pay debts, if necessary to 
establish fraudulent preference Transfer 
under pressure, if protected. 


Transfer of properties by an insolvent hy 
ineans af an assignment and a convoyance, 
in order to be a fraudulent preference, must 
he made with tha view of giving a creditor 
a preference over other creditors and it 
must be shown that at the time when the 
transfer was made the transferor waa unable 
to pay*his debts, Where there was no ayi- 
dence to show that the debtor was unable 
to pay hia debts at the time of the transfers 
and it was obvious that tho transfers wore 
made under pressure, namely, to avoid a 
sala in exeention of a decree after properties 
had heen attached, keld, the transfers wera 
nat liable to he set aside haing protected by 
See. 57 of the Presidency Towns Insolvency 
Act. (Lort Williams J.} 


Re: ~—LUtRALAT. MANDAL, 
40 C.W.N, 1031, 


Sec. 62--Disclaimer of leasehold by 
Oficial Assignee effect of - Vesting order 
under Sec, 66, whether necessary — Mortgage 
or sub-lease, whether world affect conse 
quence of disclaimer. 


As between the lessor and the lessee’ 
the effect of a disclaimer of a leasehold by 
the Official Assignees under Sec. 72 of the 
Presidency Towns Insolvency Acè is that 
the lease is determined as frorg the date of 
such disclaimer and the raversion becomes 
accelerated ; there is no need for a vesting 
order under Sec. 66 in fayour of the lessor 
though be may require delivery of posses- 
sion and can prove against the insolventes’s 
estate for such damges, if any. as he may 
sustain by the disolaimer. A mortgage or 
a sub-lease by the lessee wonld not affect 
the consequences of a eisclaimer as between 
the lessor and lessee inter se. (Mukherjee 
Jack JJ.) 


SATYAPRIYA GHOSAL vs. BARID BARAN 
MUKHERJEE 


63 Cal. 1123=43 C,W.N. 846. 


. 
Secs. 75 & 85 - Insolvent agplying for 
money to defend criminal charge againsé 
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him—Official Assignee joining with him— 
order for payment out of insolvent’s estate— 
in support Sec. 75 explained — Insolvency 
Rules Or, 147. 3. 


A Court of power under See, 75 and 85 
of tha Presidency Insolvency Act ta order 
for payment of money to tha insolvent out 
of hig estate in order to enable him to de- 
fend himself in a criminal casa + brought 
against him. When the Official Assignee 
joins with the insolvent in Such application, 
he aote, under Or. 14, r. 3, of the insol- 
yoney Rules, (Stone J.) 


ALGAPPA CHETTIAR vs. OFFICIAL ÅS- 
SIGNEE, 


59 Mad, 862=70 M.L.J. 563= 1936 
M,W.N, 171=43 M.L,W, 432=161 
LC, 947? =A.LR, 1936 Mad. 414. 


Sec, 99 -Joint Hindu family carrying 
on business, tf constitutes a “firn. 


A Joint Hindu family earring on a 
business as such is nota “firm” within the 
merning of that term as used in Sec, 99, 
Presidanoy Town Insolvency Act and the 
members of the family are not “partners” 
of such a “firm,” (Page Mya Bu J.) 


CHIDAMBARAM CHETTY4R vs, MUTTAYA 
CHETTYAR., 
á, |, R. 1936 Rang, 180=162 1, C. 
4.” 
e 


Sec. 113—Calcutta High Court rules 
--facts to be taken inio consideration, 


In an insolvency matter so long as the 
rules indicated a particular from the Pro- 
cedure, tha Court should observed that 
procedure. Under rule 81 of the Calcutta 
High Court rules made under Ses, 113, 
the Court has to take into consideration 
not only facts contained in the petition and 
the affidavit in support of it, but also any 
oral evidence that may be tendered at the 
heating. (McNair J.) 


KANHYALAT, BHARGAVA vs, BANWARI 
DALL, ° 


AIR, 1936 Cal, 269. 


PRESIDENCY TOW WS 
VENCT RULES, CALCUTTA. 


R. 17-~ Right of an adjudication credi- 
tor to bring proceedings to set aside fraudu- 
lent transfers—Leave of Conrt if neces- 
sary. 

The practice in the Calcutta High Court 
is that an adjudication creditor who has 
prove his debt and who satisties the Court 
that the Official Assiguea has refused to 
make an application for setting aside an 
alleged fraudulent transfer may with the 
leave of the Court himself make it. Where 
no leave of the Court has been obtained the 
person so applying has locus standi to nmke 
tha application. (Lort Williams J.) 


Re:—IliRALAL MANDAL. 
40 C W.N, 1031. 


INSOL.- 


PRINCIPAL AND AGENT. 


Ratification, doctrine of—applicability. 


The first essential to the doctrine of 
ratification, with its necessary consequence 
of relating back is that the agent shall not 
be acting for himself but shall be intending 
to bind a named or ascertainable principal, 
Where the agent puts some of the principal's 
money ju hia pocket, the agent cannot LO 
deemed to have taken the money for himself 
as agent for the principal, and there can be 
no question of ratiffeation by the principal. 
(Lord Maugham.) : 


IMPERIAL BANK OP CANADA vs. MARY 
VICTORIA BEGLBY. 
1936 A.W.R. 937=1936 A.L.J, 944 
21936 M,W.N, 844=44 ML W, 128= 
163 LC. 298=A.LR. 1936 PC, 193, 


Ratification — Essentials for establishing a 
case of ratification, 

In ordor to establish n casa of rectifjca- 
tion it is essential that the party ratifying 
should be conscious that an act beyond the 
authority of the agent had been done, and 
further after notica of that fact the party 
conciously by an overt act agreed to be 
bound by it, or by acquiescence in the situa- 
tion arising thereafter allowed the busina-s 
to continue. In either cvent it appears that 
tha consciousness of the act done by the 
agent without authority must be proved, 
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and secondly it shonid be proved that after 
notice of such unauthorised act the princi- 
pal adopted the transaction. (Beaumont C. 
J. € B. J. Wadea J.) 


T. R. Pratt (Bompay} LTD. vs, B. D, 
Sassoon & Co. Drd. 


60 Bom. 326=A.LR, 1936 Bom. 62= 
37 Bom, LR 978=1611,C, 120. 


Commission Agent with authority to 
¢anvass—Implied authority to collect money 
-— Inference — Payment to agent, whether a 
defence as against principal, 


A commission Agent, who hag authority 
to canvas goods is daemed to have implied 
or ostensible authority to recive money for 
the goode sold and the payment to him 
operates a8 a valid discharge of the debt due 
to the principal for the pree of goods sold. 
(Venketaramana Rao J.) 


PEGATRAJU KRISHNA RAN vs, YANATI 
SUBBA REDDI, 


70ML.J 570, 


Director of joint stock company borrow- 
ing money ‘without authority—Money used 
by the company—Pramise to repay tf may be 
implied, 

“When an agent borrows money for a 
principal without the authority of the prin- 
cipal but the principal takes the benefit of 
the monsy so borrowed or when the money 
so borrowed bas gone into the coffers of tha 
principal the law implies a promise to re- 
pay. The lender has not advanced the 
money as a gain but bas given as a lone, 
and the prinoipal having received the benefit 
of the money, the law implies a promise to 
repay. There is nothing in law which 
makes this principle inapplicable to the case 
of a jaint stock company when the borrow- 
ing power of the company itself ia unlimi- 
ted. The position would be that the 
principal (the company) throngh its agent 
{the direstar) or the managing agents had 
borrowed money which the principal had 
not authorised the agents to borrow. Low- 
ever, the money having bean borrowed and 
nsed for the benefit of tha principal either in 
paying (he debts or for its legitimate busi- 


Principal and Agent—‘Conii,) 


ness, the company canoot repudiate its liabi- 
lity ta rapay on the ground that the agenta 
had no authority from the company to 
barrow, When these aro established a elnim 
on the footing of the money had and received 
would be maintinable. (Beaumont C., J. 
4 B. J. Wadia J.) 


T. R. Pratt (Bombay) LTD. vs. E. D, 
Bassoon & Co. LTD, & ANR. 


60 Bom. 326=A,1.R. 1936 Bom. 62= 
37 Bom. CR, 978=161 LC, 120. 


PRIVATE INTERNATIONAL LAW. 


Cause of action, if ground of jurisdiction. 


Cause af action is not n general ground 
of jurisdietion recognised by private Inter- 
national Law ; and no foreign judgment can 
be regarded as a judgment given by a Court 
of competent jurisdication on the ground 
that the cause of action arose within its 
jurisdiction and by the local law of the 
foreign State concerned. a Court may enter- 
tain 4 suit for which the cause of action 
arose wholly ar in part within ita jurisdic. 
tion. (R. C. Mitter, J.) 

CHORMAL BALCHAND vs, 
CHAND SERAOGI. 


40 C.W,N. 591 =63 Cal. 1053=93 C.L. 
J. 175. 


KASTURI 


Territorial Legislation if may confer 
power lo try a suit against nonzresidint 
foreryner owing no allegiance-Cyirt, tf may 
entertain suits against foretgne® subject to 
some soveretyn power. 


No territorial legislation can give juris- 
distion which any toreing court ought to 
recognise ngaihot absent foreigners who owe 
no allegiance or obedience to the power 
which go legislabes, But whether the non- 
resident foreigner is subject to the same 
sovereing power which legislates, the latter 
may confer power on tho Court to try 
against such foreigner a suit for which the 
cause of action arose within ita jurisdiction, 
but there must be an express provision to 
such effect. (22, C. Mitter, J.) 

CHORMAL BALCHAND 448, 
CHAND SERAOGI. = 


44 C.W.N. 591 63 Cal 1033=63 C'LJ, 
175. 


KASTURI 
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Grounds of jurisdiction to entertain per- 
sonal actions. 


In a personal action a foreign court has 
jurisdiction in an international senso if 
(1) the defendant is the subject of the 
foreign couutry in which the judgment has 


been delivered ; or (2) he was a resident in. 


that foreign country when the action be- 
gan, or (3) hein the character of a plaintiff 
has selacted the forum in which he is ufter- 
wards sted; or {4) be had voluntarily ap- 
peared in that court and submitted to his 
jurisdiction ; or (5) he had contract to sub- 
mit himself to the foreign for in which 
m judgement was obtained. (R. C. Mitter 


CHORMAL BALCHAND vs. KASTURI 


CHAND SERAOGI. 


10 C.W.N. 591 63 Cal, 1033= 83 C.LJ. 
175, 


PRIVY COUNCIL. 


Appeal— Appellant who has abandoned 
plea in lower Court. if can raise the same in 
Privy Counct! appeal. 


An appellant who at the time of trial 
abandoned or did not press an issue," canvot 
be allowed to rely on the same in an appeal 
preferred by him before the Privy Council 
(Lord Mauyham.) 


CEMTRNL BANK oF INDIA Ltp,, vs. 
GUARDIANQASSURANCE CO., LTD. 


1936 O.W.N, 432=162 LC. 539 = 1936 
M.W.N, 812264 CLJ. 907 ALR. 
1936 P.C. 179 (PC) 


Appeal—mere mistake of procedure or 
admission of improper evidence or mis- 
appreciation of evidence, if entitles Privy 
Council to interfere. 


The Juuicial Committees of the Privy 
Council is not a Court of Criminal appeal, 
They can advise the the sovereign’s inter- 
vention criminal cases only where injustice 
of a serious and substantial character has 
ocoured and therefore cannot do so in cases 
of mere mistake of precedure on the part of 
the Courts below or mere misappreciation 


Privy Council—(Coxtd,) 


of evidence, where such matters had not 
enused substantial injustice. (Lord Roche.) 


INAYAT KHAN us. EMPEROR. 
17 Lah, 488. 


PROCEDURE. 
Rules of procedure, how far inflexible. 


The Courta huve to observe the rules of 
procedure, but they must always remember 
that procedure is only ancillary tothe pri- 
mary object for which the Courts exist, 
namely, administration of justice between 
parties. Therefore. in order to do substan- 
tial justice between the parties the High 
Court while exercising its power of superin- 
tendeca under Sec, 107, Government of Tn- 
dia Act, can interfere in matters judicially. 
(Agha Haidar JJ) 

PREMAN SINGH vs, BANARSHI DAS, 


38 L.LR, 438=16) LC. 645=ALR, 
1936 Lah. 141, 


Ordinary procedure, if mayi he varied 
by parties hy ayreement, 


When the Court has a general juriadie- 
sion, parties to a proceeding may by agree- 
ment adopt a procedure different from the 
ordinary procedure andthe Court ia bound 
to give effect to such an agreement. {R, C. 
Mitter J.) 


BANGA CHANDRA MOZUMDAR vs. NANDA 
KUMAR MOZUMDAH, 
40 C.W.N, 1402. 


Court's duty to decide all important 
points in appealable cases. 


In appealable eases, the Conrt muat pro- 
nounce its opinion on all important points 
so that a remand may not be necessary. 
(Nasim Ali 4 Edgely JJ.) 


MOHAMMED ISMAIL & CO, vs, SACU- 
HIDANANDA BHATTACHARYA. 
40 C.W.N. 769, 


Non jotnder of parties—effect of— Courts 
power to deal with the defect. 
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No action is liable to be defeat by 
roason of the misjoinder or non joinder of 
parties, and the Court may in every action 
deal with the matter in controversy so far 
as regards the rights and interests of the 
parties actually before it. Al! objections 
for want of parties should be taken at tha 
earliest possible opportunisy and in al] cases 
a defect of necesaary parties may be dealt 
with by the Court at any stage. (Lord 
Roche) 


ABDUL CADER vs. AHAMADO LEBRE 
MARIKAR. 


38 P.L,R. 242=A.LR. 1936 P.C, 51- 
43 M.L,W, 184=160 J,C. 711. 


Plaintif if bound to state the law under 
which he 1s entitled to relief, 


A plaintiff cannot be held to blaine for 
not pleading the law under ' whiob he claims 
to havea decree, Ií the plaintiff has stated 
hia facta it is for tha Court to apply the law 
if the facts ara found to ba provad. [King 
C.J) 

SPECIAL MANAGER, COURT OF WARDS, 
BALARAMPUR ESTATE vs. SHYAM DALL. 


1936 O.W.N. 536 = 162 [.C. 836 = AJR, 
1938 Oudh. 324 


‘Papers compulsorily inclusiveable in part 
Tofa Paper-book in High Court Appeal 
and papers inclusiveable in part I or Part 
H tf and when may be allowed to be exclud- 
ed. 


Papers, for example, deposition which 


_ under r. II of Chap, IX of the Appellate 


Side Rules, 1935, must compulsorily be 
incladed in Part I of the paper-book of an 
appeal from original decree, nnd other pa- 
pers, the inclusion of which in Part I or 
Part II an necessary for the purpose of the 
appeal as taken, may be allowed to be ex- 
clouded on condition that the appellant 
will be precluded fram challenging any fin- 
ding depandent on those yapers. D, 
Mitter & Petferson JJ.) 


PROKASH CHANDRA NAG. vs, Sunopy 
HANDRA Nac, 


40 C.W.N. 383, 


766 


Procedure— (Contd, 


Party becoming of unsound mind during 
pendency of suit—proeedre. 


When a person becomes incapable of pro- 
tecting his own interest by reason of una- 
oundness of mind, it is the duty of the 
Court to take such steps as may be necessary 
to have them protected, The Court should 
procead to appoint the next friend to con- 
tince the proceedings on behalf of the lun- 
atic or to adjourn the proceedings to s 
reasonable time in order to enable a suitable 
honest friend to come forward. (Backet, J.) 


DEOKARANDAS RAMBILAS FIRM vs. 
Dent SABAY. 
A.R. 1936 Lah. 7=164 LC. 646, 


Suit for declaring that alienrtion by 
deft. invalid and involves forferiure—tssue 
of forfeiture coming up, right lo re-enter de- 
clared tf alienee remains in pos session— 
plaintif obtaining possessicn in execution of 
decree ~tmorigagor, if entitled to recover 
posse sion on appeal in same suil or bound 
to bring separate suil. 


The plaintiffs sued for a declaration that 
a usufenctuary mortgage executed by the de- 
fandant was invalid on the ground that the 
lands were part of an impartible zemindar 
and further prayed that the lands baving 
been forfeited by alienations he was entitled 
to reenter, At tbe trial the issue as to 
forfaiture was abandoned. The court held 
that the plaintiff could recover possession 
only if the mortgagee was allowed toeemain 
in possession by tha mort gugors.e In exeou- 
tion of the deeree the plaintitt obtained 
possession, The defendant having appealed 
and having prayed for recovery of possession 
abjection was taken that they could only 
recover possession by a separate suit, Held, 
that the issue of forfeiture having been aban 
doned by the plaintiff, the defendant was 
entitled to recover possession in the same 
suit. (Sir John Wallis.) 
BRAJA SUNDAR DEV vs. RAMCHANDRA 
PAIKARA, 
15 Pat. 153 40 C.W.N. 299=1936 


O W.N. 292 = 160 LC. 670= 17 Pat,L.T. 
53-19 NLJ. 70. 


PROMISORY NOTES 
Jurisdichon— Assignment of pronole 


within gurtsdiction, if the most essential part 
ry the cause of action. 
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In a suit by the assignee of a promissory 
note, the making of an endorsement which 
affects the assignment, is not only a part of 
the cause of action, but is the most essential 
part therecf. 22 Cal. 451 relied en, 
(Derbyshire C. J. & Costello J.) 


BHABANI PRASANNA LAHIRI vs, RA- 
DHICA BRUSAN Roy, 


40 C.W.N. 1349, 


Pronote written on leaves of the book of 
the plaintiff —question whether hook kept in 
reyular course of business, if material. 

Where the plaintiff suea on a pronote 
which is written on one of the leaves of hia 
bahi, and the pronote is proved to be 
genuine, the suit mast be dismissed. Tha 
question of the book not having been kept 
on the regular course of business ia imn- 
terial (Mohammed Noor Rowland JA) 


BaRHAMDEO SINGH vs. KARI SINGH, 
AAR., 1936 Pot. 498=165 1.C. 809, 


Pronote not admissible in evidence — 
Suit on independent cause of action, if 
maintainable, 


If a premissory note is inadmissble in evi- 
dence on account of its being insufficiently 
stamped, the plaintiff is entitled to aue ona 
cause of action which is independent of the 
promissorym@ote. It ig not necessary that 
there should be an independent contract 
prior to the execution of mcha promissory 
note. The fact that money had been lent 
implies a promise to repay it and the phin- 
tiff in such a case has a cause of action on 
the implied promise which is independent 
of the promissory note, (R. C. Mitter, J.) 


INDRA CHANDRA BAG vs, HIRALAL 
Rona. 


40 C.W.N, 696=62 C.L.J. 545=A,LR. 
1936 Cal. 127, 


Oral Transfer of prenote, if valid in 
Punjab. 

Although the proper mood of assignment 
of proncte is by endorsement only, yeb in- 
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the Punjab there can be oral assignment of 
a pronote because the technical provisicn 
relating to the assignment of choses in action 
contained in the T, P. Aob ara not strictly 
applicable in the Punjab. 7 Agha Heidar 
JJ 
BRIJ Lan vs. DRANNARAM. 
ALR. 1936 Lah, 547=164 LC. 271, 


Pronoie signed hy agent on behalf of 
himself and his princtpal—body of pronate 
indicating no ayency — principal, if may be 
made liable. 


A pronote signed by r person on his own 
behalf and on behaif of his principal con- 
tained the worda “I so and =o hereby pro- 
mise and agree to pay, ete.” It was conten- 
ded that the wording of the pronote indi- 
cated that the signatory alone was to bound 
in his individual capacity, and the principal 
could not be made lisble. Held, that the 
nota was a joint and several one, executed 
by the agent both in his individual capacity 
and his cupacity as an agent, and there was 
nothing to preclude the agent from signing 
as such, The principal was therefore egmul- 
ly laibla under the pronote (Venataramana 
Rao d.) 


P V. GovINDAN vs. THAVARAYIL Kin- 
ATHI NARAYAN & ORS. 
70 M.LJ. 467=1936 M.W.N. 241=43 
MLW. 371=162 EC. 258=A.1R, 
1936 Mab, 417. < 


Note executed in favour of two persons 
whether one can bring a suti, 


The plaintitf was one of two brothors in 
whose fayour a handnote was executed by 
the defendant. He brougbt the suit for the 
recovery of the debt without making his 
brother a party to the suit, or mentioning 
in the plaint the fact that the handnote was 
executed in favour of the two brothera 
jointly. On the defendant objecting to the 
suit, held. under Seo. 45, Contract Act, tho 
right to claim performance of the promise 
rested with the two brothers jointly. Tho 
plaintiff not having sued as Karta of the 
family, the suit waa liable to be dismissed- 
(Saunders J,} 

MuNsin SAHU vs. BHUPAL MAHTO. 

A LR. 1936 Pat, 274= 163 LC, 405=37 
Ce, L.J. 848=17 Pat. L T, 879. 
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Renewal of—former note not delivered 
nor cancelled — effect of. 


Where a promissory note is renewed 
and the maker dispansea with the delivery 
baok of tha former note, or where it is 
made clear that the parties understand that 
the olaim on the former note is extinguished, 
there is no failura of consideration, merely 
because the former note was delivered up 
to the maker or otherwise cancelled, (Pan: 
ckridge J.} 


BANGSHIDHAR GOPALKA vs, 
BANERJEE. 


A C£. 


40 C.W.N, 130, 


Suit for recovery of money lent on pro- 
missory note not sufficiently stamped—In- 
dependent cause of actron-- Plaintiff, if 
should prove independent contract to repay. 


Wits: a plaintiff bases his suit for ra- 
covery of money lent on a cause of action 
independent of a promissory note which 
was executed, but is inadmissible owing to 
ita baing insufficiently stamped, he has not 
got to prove that there was an express 
promise to repay indapendent of the note, 
because, when ssa matter of fret, money 
is lent, there is an implied promise to repay, 
(R. C. Mitter J.) 

MAHATARUDIN MIA vs, MAHAMMAD 
NAJIR JQDDAR. 


40 C,W.N. 473, 


Promissory note executed for purchase 
money of goods sold-pronote found un- 
stamped—seller if can recover purchase 
money independently of the note. 


The plaintif sold certain goods to the 
defendant, who executed a pronotein favour 
of the plaintiff for the price of the goods, 
The pronote was found to be unstamped and 
therefore in admissible iu evidence. Held, 
that the presumption was that tha note wag 
given as only a conditional payment for the 
goods delivered and the plaintiff had a right 
of action in respect of the price of the gooda 
independantly of tha pronote, and therefore 
that fact that the pronote was unstamped 
and therefore, inadmissible in evidence, did 
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not in any way affect the plaintiff's right to 
recovery tha purchase money. (Beasely C. 
J. Cornish k Pandrang Row JJ.) 


RAMASAMI PILLAI vs. MURUGIAH 
PADAYACH) & ANR. 
59 Mad. 268=70 M.L.J. 2672 161 1.C. 
273=1936 M,W.N. 8553 AIR., 1938 
Mad. 179. 


PROVIDENT FUNDS ACT (ACT IX 
OF 1897") 

Sec. 4—-Money in provident funds— 
liability to attachment. 


Assoan an the money deposited in a 
Provident Fund renches the hands of the 
depositor or employes on withdrawal, it oan 
ha attached in execution of a decree, When 
therefore a school teacher presented an 
application countersigned by the Head 
master af the school for withdrawal of in 
providant Funda dues from the Poat Office 
Savings Bank where the money was in 
deposit, and hia agent who withdrew the 
meney handed it over not to teacher but to 
the Head Maater and the money warn there- 
upon attached by a oreditor, held, that the 
monay was not exempt from attachment. 
(R. C. Metter J.) 


RUKMINI KUMAR BHATTACHARJI vs. 
ASSAM BENGAL LOAN Co, LTD., 
40 C.W N. 1406. 


PROVINCIAL INSOLVENCY ACT (Y 
OF 1920.) ji 

Provisions of the Act, if cag be affected 
by C. P. Code, 


The Provincial Insolyvenoy Act is a 
special law and in the absence of any speci- 
fio provision to the contrary, the Civil 
Procedure Code cannot limit or otherwise 
affect the provisione of the Insolvency Act. 
Where tha Insolvency Act specifically pro- 
vides appealy and revisions in particular 
manna: ouly, any action take in appeal or 
revision under the C. P. Code will not be 
snbject ta tha provisions of the Insolvency 
Act, hat will be in contravention of those 
provisions, (Collister & Bajpai, JJ.) 


Watt MOHAMED vs. Higan GAL. 


58 All. 639 :1611.C, 3111-1936 ALJ, 
9-1936 A.W, R. 6t= ALR. 91936 All, 
85, 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


771 CURRENT LAW DIGEST 772 


Provincial Iusolvancy Act—(Contd,) 


Secs. 2, 28(2) & 59--Jnsolvency of 

father of a Hindu joint family— Receiver, if 
can sell share of insolvent’s son. 
_ _ The power of a Hindu father to sell the 
joint family property including the interest 
of his son, is not “propsety of the insolvent” 
which by Seo. 28 of the Provincial Ingol- 
veney Act vests in the Receiver on the in- 
solvenoy of the father and which by Sea. 59 
he is empowered to sell for distribution 
among the oreditors. Tte son's share does 
uot itself yest in the Receiver on the insol- 
vency of the father; and since the dispos- 
ing power of tee latter in respect of the 
shares of other members of the joint family, 
not being his ‘property’ such disposing 
power does not vast in the Reosiver either, 
and gale by him of ths son’s share is without 
juriediction. (Agarwalla ê Varma JJ.) 


NILKANTHA TEWARI vs. DEBENDRA- 
NATH Roy. 


15 Pat. 363=161 |.C, 167=17 Pat, 
LT. 39=A1).R, 1936 Pat. 115, 


Sec. 3— Scope of the section — Jurisdic- 
tion of High Court in insolvency proceedings 
if excluded, 


Seo, 3, Provincial Insolvency Act merely 
enacts that the ordinary jurisdiction in in- 
solvency shall! be in the District Courts. It 
does not exclude the extraordinary civil 
jurisdiction of the High Court. (Young C. J. 
& Montoe J} 


PEOPIJS BANK OF NORTHERN INDIA 
LTD. vs. HARKISSEN Lal, 


38 PLR. 1103-163 LC. 
1936 Lah. 408, 


378-A.LR. 


Sec. 4—Minor’s property sold by reces- 
ver in insolvency, tf may be restored, 


Where a property was taken possession 
ofand sold by the reesiver-in-insolvency, 
nnd the insolvent could not raise any objec- 
tion due to faot of bis minority, the Court 
can, under Sec. 4 of the Insolvency Act, do 
justice by restoring to the minor his pro- 
perty. The renson is that a minor cannot 
be legally adjudged insolvent, and as such 
his property cannot legally vest in the 
Official Recetver and all action taken by 


Provincial Insolvency Act—(C ox/d,) 


him as receiver are therefore null and void. 
(Mosely 4 Mackney JJ.) 


PIARA LAL vs. AMIR CHAND, 
AJR. 1936 Lah. 376=162 LC. 481. 


Sec. 4— Application by creditor to en- 
qutre into bonafides of a transfer by insol- 
vent — Power of the Court. 


Where an insolvent transferred certain im- 
movable properties before he filed an appli- 
cation for inaolyency and one of the creditors 
thereupon applied to the Court for enquiry 
into the bonafides of the transfer, held, that 
the Cort had jurisdiction to make such 
enquiry at the request of the creditors. 
(Mosely € Mackney JJ.) 


Mauna Ba E vs. MAUNG KYL 
AJR, 1938 Rang. 54= 181 J.C. 687. 


.” 
Secs. 4 & 28(2:— Jurisdiction of in- 
solvency Court, tf ezclusive— Sec, 28 2), tf 
limited to proceedings againsi imsolvent. 


The suit or other laga! procesdings con- 
templated in Seo. 26(2) of tha Provincial 
Inaolyency Act has reference to a suit or 
proceedings against the insolent himself or 
against persons whom it is sought to render 
lible through him. Even if tha claim could 
have bean wade in the insolvency proceed- 
ing still the snit is not barred on the prin- 
ciple of res judicata, the jurisdiction of the 
Insolvency Court under See. 4 of the Act, 
not being exclusive. 64 All. 16 relied on. 
(Panckridge d.) 


BRIJMOHAN vs. MAHABIR, 
63 Cal. 194 = 40 C.W .N, 808. 


Sec. 4 & 53—Power of insolvency 
Court to annul sale deed executed more that 
two years before date of petition, 

See. 4 Provincia! Insolvency Act does 
not give to the Insolvency Court a wider 
power than that which is contained in Sec. 
53. Provincial Insolvency Act to annul 
transfera executed more than two years be- 
fore the date of petition. Therefore, a dec- 
ree for partition obtained anda sale deed 
executed by an insolyent in favour of bis 
son more thin two years before the date of 
petition to be adjudged an insolvent can- 
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not be annulled by the Insolvency Conrt 
either under Sec. 53, Provincial Insolvency 
Act or under the General Powers given to, 
the Insolvency Court under Sec. 4 of the 
said Act. (Nanavatty € Smith Jd.) 


GOMTI PROSAD & Ons. vs. CENTRAL 
NAZIR Dist. JUDGES Court, Rat BAREI- 
LLY & ANR. 

1936 O.W.N 960, 


Secs. 4 & 53-- Gift by insolvent in 
favour of wife by registered deed, if can 
be challenged by creditors. 


Where a gift of a rnom was made by an 
insolvent in fayour of his wije for her mine 
tensnee by registered dead, and the gift was 
sought to be set aside on the ground that 
it was made fraudulently with the abject 
defeating creditors, keid that as tho gift con- 
risted*oi a mall room outy, it should vot 
he said that the creditorr were prejndiced in 
any way by tha same, and the gift further 
having been made by a registered deed. it 
must be presumed that the creditors were 
aware of it and the gift therefore shonld not 
be said to have heen tnade fraudulently or 
with intent to defeat the claims of the cre- 
ditors. (Bhide J.) 


MST. JUMNA DEBI vs, 
RECEIVER, CAMPBELLPUR. 


38 PLR. 67=163 1.C, 9562 AJR. 
1936 Lah, 593, 


OFPICIAL 


Sec. 6(e} & (b)}—'Decree for payment 
of money” -— Meaning of. 

Clauses (e) and (bh) of Sec. 6 of the Pro- 
vincial Iusolyency Aot must be construed to 
have the same meaning. Under ct, (h), the 
phrase ‘for the payment of money’ meane 
a decree which has baen passed personally 
against the individual concerned and does 
not include a decree for sale, at the foot 
of a mortgage. ı Thomas J.) 


BAIJNATH vs. GAJADRAR PROSAD & 
ANG. 


11 Luck, 61. 


Secs. 6, 10 & 25 (2) Application by 
debtor for adjudication - Creditor alleging 
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that applicant able to pay his debts — Court, 
if bound to take further evidence. 


An application was made by a debtor 
for being adjudicated an insolvent. The 
creditora opposed the application on the 
ground that although tha debtor had bean 
arrested once in execution, yet there was no 
reason to believe that he was unable to pay 
his dehta or waa unwilling to pay tha same, 
Held, that under the circumstances the 
Court was bound to take evidence tendered 
ta it and then to pasa an order refusing to 
adjudicate the debtor an inealyent, if the 
Court came to that conclusion, (Mosely € 
Ba UJJA 


RAMDEO vs. PREETAN SINGH & ORS. 
A.LR, 1936 Rang. 108=161 LC. 588, 


Sec. 24— Petition by person claiming 
to be a creditor— Right of ather creditors 
to contest petition on the ground that peti- 
tioner is not a creditor. 


Where an insolvency petition is present- 
ed by a person claiming to be a creditor of 
the debtor, it is open to any other creditor 
of the debtor to contest the petition on tha 
ground that the petitioner is not a creditor 
of the debtor. (Jaslal J.) 


Mst, CHAND KAUR vs. OFFICIAL 
RECEIVER. 
38 P.L.R 729-A,.R, 1936 Lab, 499 
= 163 LC, 393, . 


Secs. 24 (a) & 25 —Court? if bound to 
hear creditor's evidence before passing order 
of adjudication on debtor's application. 


In dealing with an application by a deb- 
tor for an adjudication in insolvency, the 
Court must listen to such evidence ag the 
debtor may care to adduce and the debtor 
may be cross-examined and if the judge is 
satisfied after such hearing be may refuse 
to hear any further evidence and may 
grant the adjudication, but this is very far 
from saying that the judge, if he shall be 
inclined to hear any evidence presented by 
tha creditor is not entitled to hear such 
eviderce. He may, if he tikes hear tha 
evidanca and may hear as much evidence 
as he may think At in the circumstances, 
which will will vary of course according to 
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the difficulty of the oase, (Courtney Terrell 
C, J., Dhavle € Agarwalla JJ.) 


Mp. ALUM vs, BABULAL MARWARI, 
15 Pat, 177, 


Sec, 28 Right of insolvent to property 
which he had beneficial rights at the time of 
his applytny for insolvency, 


When a debtor iv adjudicated an insol- 
vent at his instanoe, all his assets which he 
had at the time of the presentation of the 
application and all assets which he may 
acquire before his final discharge must come 
in the handa of the Court in order that the 
said assets may be administered and hig 
ereditara whose debts can ba proved in the 
Insolvency procaedings may get their debts 
pro-rata from thase assets. Henes an in- 
solvent has no title in property in whieh 
he had beneficial rights ab the date of the 
presentation of the application or which was 
acquired subsequently by him at any time 
before his absolute discharge. All euch 
properties vast in the Court or in the re- 
ceiver appointed by the Court. (R.C. 
Mitter J.) 


ARJUN Dag KUNDA vs MARCHIA 
TELINI. 


A.LR 1936 Cal. 434. 


Sec” 28—Right of Official Receiver to 
dispose of inSolvent's properly. 


Tha object of Sec. £8, Provincial Insol- 


. vency Act is ta secure for the Official Re- 


caiver the unrestricted right to dispose of 
of an insolvent’s property, and it is to pre- 
serve that right that suits and other pro- 
ceedings aimed at the insolvent's property 
ara prohibited. 39 Mad. 689 & 56 M. L. J. 
489 referred to, (King J.) 


VENKATARAMYYA vi. 
VIRAYYA. 


160 LC. 423=A.1R. 1936 Mad. 57= 
1936 M,W,N. 77=43 M.LW. 204 


ABBURI 


Sec. 28 (2)— Suit to recover money 
from firm adjudged insolvent without ob- 
turning leave of Court, if barred. 
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A suit for the recovery of a sum of 
money from a firm adjudged insolvent 
ia barred by the provisions of Sec. 28 (2), 
Provincial Ingolvenov Act where no leave 
of the Court is obtained for its commenc- 
ment by the plaintiff, (Srivastava J.) 

GANGA DIN GUR PERSHAD vs, 
MOHAN SINGH. 


1936 O.W.N. 522160 I.C., 229- AIR. 
1636 Oudh. 238. 


JAG- 


Sec. 28 (1)—Judament-debtor adjudyed 
insolvent, if cun be arrested in execution of 
decree. 


A decree-holder can execute his decree 
by arrest of the judgment-debtor after the 
latter has haan adjudged nnd insolvent pro- 
vided he obtains the leave of the Insolvency 
Court. Where no auch leave ia obtained, an 
application for execution by the arrest of 
the judgment-debtor may ba disallowed. 
(Srivastava € Zia-ul-Hasan, Jd.) 


SANKAR LAL vs. PERCHARAM. 


1836 0,WN, 562160 I.C, 33=A.1R. 
1936 Oudh. 177. 


Sec. 28(2)— Suit against grandson for 
grandfather's debts—parties—inolvency of 
father of defendants — effect of 

A, as karta of a joint Mitakshara family 
businesa agreed to pay a certain debt. 
After hia death, hia son B having been adju- 
(ged an insolvent, the creditors sued C, a 
son of B for reeavery of tha debt. In such 
suit neither B nor his receiver in insolyency 
were made parties. Held, that Sec, B (2), 
Provincial Ineolyency Act had no applica- 
tion to the suit: and neither B nor his re- 
ceiver in insolvency were necessary purties 
ta the suit. (Panckridge J.) 

BRIJMOHAN vs. MAHABIR. 


63 Cal. 1 94, 


Secs, 28(2), (4) & T— Property acqui- 
red between date of petition and of adjudica- 
tion and between adjudication and discharye 
in whom vests. 


Under tha Provincial Insolvency Act, 
property acquired by the insolvent or devol- 
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ving upon him between the date of of his 
presenting the petition for adjudication and 
tho date on which the order of adjudication 
ia passed, vesta in the Court or Receiver 
under Sub-Seo. (2) read with Sub-See. (7) 
of the Provincial Insolvency Act. Property 
acquired by the inaolvent after hia adjudica” 
tion and befora his discharge vests forth- 
with in the Court or Receiver. The deci- 
sion of the Courts in England that property 
acquired after order of adjudication doss 
not vest in the trustee in bankruptcy unlesa 
and until the trustee intervenea has no 
application in India, 64 Cat. 593, 4 Rang. 
125 & 16 Lab. 492 followed; 8 Pat, 478 
dissented from; 44 Bom 673 distinguished. 
{Beaumont C. d, & Wadia J.) 


GIMIKANT SHIVLAL PANDYE vs, VIDI- 
LAL VRIJLAL SHAH. 


60 Bom, 141=A.].R. 1936 Bom. 164 
= 162 LC, 253=38 Bom. L.R, 211. 


Secs. 28, cls. 2 & 7—Onrder of adju- 
dication —when it takes effect. 


An order of adjudication relates back to 
the date when tna application for insol 
yeney was admitted and the effect of the 
two clauses of Sac, 28. is that the property 
of the insolvent, whereever they may have 
been and whoever may have been in posses- 
sion of them, automatically vests in the 
Court. It is immaterial whether there was 
at that time any receiver appointed by the 
Court or not, (Courtney Terrell C. J. 4 
Khaja Mohammed Noor J.) 


TEI MAL MARWARI vs. JOKHI RAM 
SURAJ MAL. 


17 P.L.T, 313=160 I.C. 
1936 Pat, 112, 


148- A.I.R, 


Sec. 28 (4) and Pensions Act (xxi- 
ii of 1871)—-Sec, 11 -Pension of 
tnsolvent, if avatiable for distribution amo- 
ngsi creditors, 


The pansion granted by the Government 
to a person for past services, is not avai- 
lable for distribution among the creditors 
of the pensioner on his being adjudicated 
an insolvent, by virtue of Sec. 28, Sub-Suc 


5 of the Provinoial Insolvency Act read 
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with See. 11 of the Pensions Act. (Guha 
& Lodge Jd.) 
PUROSOTTAM BINGH vs, SATYENDRA 
CHANDRA GHOSH, MAULIK, 
40 C.W.N. 142=164 J.C. 747. 


Sec. 33 (3)—Creditor, if can prove 
debt after-final discharge of insolvent. 


Seo. 33 (8,) Provincial Insolyeney Act 
prevents a ereditor from proving is debt 
after the insolvent bas been given a final 
discharge, (Robert C. J. & Baguley J.) 


Bank oF CHRITINAD Lip. vs, KO TIN 
& ANK, 


14 Rang. 529-164 IC. 10612 AJ.R. 
1936 Rang. 339. 


Sec, 37—Property of insolvent vesting 
in Receiver—powers of the Court over the 
property. 


When tha property of on insolvent ia 
vesied in tha Oficial Receiver under Sec. 
37, Provincial Insolvency Act, it ia the 
Insolvency Court which retains control of 
it, and itis the Court whieh must direct 
its disposal in the interests of the general 
body of creditors, (Curgenven d King JJ.) 


YERUVA CHINNAPA REDDI vs. P. V, 
SRINIVASA RAD GARU, 


59 Mad, 62. 
: 


Sec. 37— Appointee under the section, if 
can miintain execution proceedings against 
n transferee of the tnsolvent’s property, when 
order annullsng transfer passed prior to the 
annulment of the adjudication. 


The words “all acte theretofore done” in 
Sac. 37, Provincial Insolyeney Act ara appli- 
cable to an order setting aside a transfer by 
the insolvent, even though the Reesiver has 
not recovered the property from the trana- 
feree before he ceases to act as such on 
necount of the annulment of adjudication 
and the property has become vested in an 
appointee, Alter the adjudication order 
nna been annuiled,, an appointée under 
Section 37 can institute and mantain 
an execution progceding against a trans- 
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leres of the insolvent’s property when the 
order annulling the transfer was passed 
prior to the annulment of the adjudication. 
(Baguley € Ba, U. JJA 


OFFICIAL RECEIVER, MANDALAY ts. 
SUCCARAM. 


14 Rang. 83. 


Sec 37-- Property vested in Oficial 
Receiver —Adjudieation subseguenily annul- 
led but no order passed under Sec. 37-—- Pow- 
er of the Receiver to deal with the property 
after annulment, 


The Official Receiver haa no power to 
to deal with property vested in him after 
adjudication has bean annulled in the absen- 
ce of an express order to that effect by the 
Insolvency Judge. The effect of annul- 
ment of adjudication is that the condition 
with regard to property which existed im- 
mediately before the pasting of the adjudica- 
tion order is restored unless, of course, an 
order under Sec. 37 vesting the property 
in a person appointed by the Inanlvency 
Judge has been passed. (Jatlal J.) 

SHAKAR KHAN vs, ISWAR DAS. 


38 PLR. 273=160 1,C, 994= 1936 
AL.S, 44=1936 AWR. 4)=A.1R, 
1936 Ail, 102, 


See. 37—Appointee, if ean distribute 
assets of debtors. 


An appointee constituted under Sec.. 37, 
Provincial Insolvency Act has no power to 
distributa the assets of the debtor. Ha is 
not a necessary party toa suit in respect 
of dabta proved in insolvency before annul- 
ment. He is not even a proper party. His 
only duty is to be the custodian of the pro- 
perty, 90 that it may be attached in his 
hands when decrees ara obtained against 
the debtor. 11 Rang. 287 relied on, (Mosley 
€ Ba U Fd.) 


SEEMA vs. R. K. BANERJEE & ANR. 
ALR. 1936 Rang. 338= 164),C. 412, 


Sec. 88—Interpretgiton—Court’s power 
fo reduce interest on proposal of inse'vent, 
when creditors object. 


Proivincinl Ensolvency Act—(Conid,) 


Where the proposal of the insolvent for 
yay ment of a lesser rata of interest than the 
contractual rate is objected to by all the 
creditors in a body, the Court has no option 
hnt to refuse to give its npproval to the pro- 
poral, because the fulfilment of the eondi- 
tious laid down in snb-cl. 2 of Sec. 38, is 
a condition precedent to the acceptance of 
n proposal hy theConrt. 24 A. I. J. 441 
distinguished ; 54 Mnd. 823 relied on. (Col- 
lister È Bajpai JJ. 


SHANKAR LAL vs. HAKIM SAYED ALI 
AHMAD. 


1938 A.W.R, 41=A1R. 1936 All, 102 
= 106 1.C, 994-1936 ALJ. 44. 


Secs. 41 & 42 (3) (a) Court when 


may order discharge of insolvent. 


The provisions of See. 42 (1) (16), Pro- 
vincial Insolvency Act, are imperative, and 
it is the duty of the Court before passing a 
final order of discharge to satisfy itself that 
the insolvent whose assets are not of n value 
equal to eight annes in the rupee on the 
amount of his unsecured liabilitie, aproves 
that it is not dua to hia fault that his asseta 
do not reach that percentage. The burden 
of proof lies on the insolvent, and il be fails 
to satiafy the Court in thia respect. the insol- 
vent Court has no jurisdiction to pass an 
order of discharge ; neither can it do so in 
the absenca of any evidence on ihe records 


(Grille J. C.) 
BAKARAM vs. KAWDER, 


160 LC. 35=31 NLR 13=A.,R, 1936 
Nag. 17. 


Sec, 42 (1)—Order of discharge, if 
should be refused where there ts no prospect 
of reaising etght annas in the rupee. 


Where the insolvency proceedings have 
been dragging on for many yenrs and tho 
income of the insolvent being at starvation 
point, there is no prospect of the insolvent 
coming into any property which can be 
taken over by the Receiver for liquidating the 
debts, an order of discharge should not be 
refused to the insolvent merely because sight 
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as, in the rupee have not been realised, 
(Agha Hatdar J.) 


SHIVDEO SARAN vs, KIDAR NATH 4 
ORS, 


38 PLR, 218=164 LC. 1087=AUR. 
1936 Lah. 840° 


Sec. 47—Secured creditor receiving 
dividend on kis entire debi-~presumptien of 
relinguishing security. 


Where a seetred creditor has not only 
given proof of the whola debt but has ac- 
tually received a dividend on the whole 
debt the correct view to take is that the 
creditor had relinquished his seourity, beca- 
use, unless he did, eo, he bad no right to 
take the step which he did of proving the 
debt, and still less, any right whatever to 
receive the dividend which he did receive, 
(Addison € Abdul Rashid JJ.) 


PADAM PROSAD vs. FIRM MITTARSAIN 
GANESH! LALL & ORS, AND FIRM RAJA 
RAM BRAHMANAND, 


38 PLR., 414=164 LC, 540=A.LR 
1936 Lah, 690, 


Secs. 51 & S2—Application to sell 
property after admission of petition for in- 
solvency — erroneous order permitting sale— 
effect of - purchaser in good fatih, if pro- 
tected, 


The judgment debtors whose property 
had been attached in sxeeution of n decree 
applied for being adjnadicated insolvents 
and the Court appointed an interim recaiver 
In the 
meantime an application by the attaching 
decreeholder for tha sale of the property 
having been made, the receiver and the in- 
solyent judgment debtor applied for stny of 
the sale ander Sec, 52, Provincial Insolven- 
cy Act, The judge refused the prayer 
and the property was sold and purchased 
by a third party. On an application for 
setting aside the sale, keld, that the sale 
ought to have been stayed un the application 
of the interim reesiver and the order of the 
executing Court refusing 10 do so was 
wrong. But the sale having been held, the 
purchaser who took the property in good 
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faith obtained a good title, which held good 
against the Official Reosiver as well. 
(Venkata Subba Rao € Cornish JJ.) 


MUTHAN CHETTIAR & ANR. vs. VEN- 
KITUSWAMI NAICKEN, 


59 Mad, 928=17 M.LJ. 170= 1938 
M.W,N, 753=A,.1,.R. 1936 Mad, 819, 


Seca. 51 & 52—Ezecution of decree 
pending insolvency proceedings—right of 
creditor ta benefit from execution. 


Sec, 52, Insolyerey Act provides that when 
execution is issued against an property of 
a debtor and the excention Court is infor- 
med that any insolvency petition against 
tha debtor bas heen admitted, the Court on 
application shall direct the property to ba 
mada over to the receiver if itis in the 
possession of the Court. Tf the property 
is actually sold, the effect of such sale can 
only be to protect a bonafide purchaser but 
it will have no effect upon the rights of the 
creditor. {Courtney Terrel C.J. € Khoja 
Mohammed Noor J.) 


Tr) MAT, MARWARI vs, JOKHI RAM 
SURAJ MAL. 


17 PLT, 313=160 1.C. 146=A1R, 
1936 Pat, 112, 


Secs. 51 & 52—Joint family nyoperty 
attached in evecution of a degree agatnat 
father pesonally and against othr members 
in respect of their shares subsequent tnsol- 
vency of father— sale proceeds of the decree, 
af can be claimed in whole by Oficial Recei- 
ver. 

The family property of a joint Hindu 
family was attached in execution of a decree 
obtained against the father and manager of 
the joint family personally and against his 
sou and nephew in respect of their shares 
in the joint family property. Subsequently 
the father was adjudicated an insolvent, and 
the Offiicial Receiver who took abarge of 
hsa properties, claimed that he was entitled 
to the whole of the amount realised by the 
sale of the attached property. Held, that 
the Official Receiver was not éntitled to 
clim that portion of the sale proceeds 
which represented the shares of the insol- 
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vent’s son and nephew, because once the 
decres against the son and nephew had been 
followed by attachment of their intere-ta, 
the normal power of the manager to alia- 
nate if for paymant of his debts from the 
moment of attachment cassed to be hig 
right. After the right in him had ceaned, 
it could not be transferred on his insolveney 
to the Official Receiver, (Stone € Pandrang 
Ran JJ.) 


OFFICIAL RECEIVER, EAST GODAVARI 
vg. IMPERIAL Bank OF INDIA, RAJAH 
MUNDRY & ANR. 


59 Mad. 996, 


Secs. 51,52 & 74-— Order requesting 
with-drawal of attachment of property made 
by another Court, if warranted, 


The respondent whose salary had been 
attached by an order of the Calentta Small 
Causes Court applied ta the Additional Dis- 
trict Judge of Howrah to have himself ad- 
judicated an insolvent and also applied for 
the withdrawal of the attachment. On that 
application tha Additional District Indge 
addressed the Registrar of tha Calontta 
Small Causes Court requesting him to with- 
draw the attachment and to make no fur- 
ther attachment, Held, that the judge 
had no jurisdiction to do ao, (Henderson 
& Khondkar JJ.) 


G. C. CHAKRAVARTY vs. E, WHITE, 
e 63 Cal, 535=40 C.W.N. 336. 


Sec. 52—Receiver, if includes interim 
receiver, 

Sec. 52, Provincial Insolyenoy Act clear- 
ly contemplates the presentation of an appli- 
cation under that section before the adjudics- 
tion of insolyency, and therefore itis clear 
that tha word “receiver” in that section 
must incinda an interim receiver, whowould 
be the only recsiver in existance before adju- 
dication. (Pollock A.C, J.) 

LUKMI Orm, MILLS Co. vs, SUKHDEO 
KANHAIYA LAL FIRM. 


31 N.LR. (Sapp.) 212=16) I.C. 661= 
A.LR. 1936 Nag, 120, 


Secs. 52, 49 & 221 —Son's interest 
in ancestral property in the hands of his fa- 
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ther, if vests in the Recetver on the father 
being adjudicated an insolvent, 


Under the provisions of the Provincial 
Insolveney Act, the interests of a Hindu 
son, in the ancestral property, does not vest 
in the Reosiver, on his father being 
adjudicated an insolvent; nor does the 
father'a right to sell the interests of his son 
in the joint family property for satisfying 
his own debts, vests inthe Receiver. 49 
Mad. 849; 50 Mad. 135; 13 Lah. 464; 53 All, 
239; 55 Bom. 110 & 9 Lack, 304, dissented 
from. (Agarwala £ Varma, JJ.) 


NILKANTHA NARAYAN TEWARI vs, 
DEBENDRA NATH Roy. 


15 Pat. 363=17 P.L.T. 332 A.LR. 1936 
Pat, 115=161 1C. 167. 


Sec. 53- Court after enquiry declaring 
part of the transfer made by tnsoluent as 
void and annulling same--Validtby of the 
order. 

A creditor of an insolvent having ap- 
plied to tha Coart for enquiring into the 
bonafides of a transfer by the insolvent, the 
Court aftar enquiry came to the conelusion 
that part of the transfer compliined of, waa 
void and directed it to be set aside, Held, 
that the order of the Court was wrong in 
that where a transaction was ab-inttio a 
nullity, it cannot be formally annulled;. it 
can only be declared invalid. Annulment 
applies to voidable transactions such as 
those lying under Sec, 53. Provincial Insol- 
yanoy Act which are good until avoided 
and annulled, (Mosley € Mackney JJ.) 


MaAUNG Ba E. vs. MAUNG KYI, 
ALR. 1936 Rang. 54= 161 I.C, 687, 


Sec. 53— Fraudulent transfer by insol- 
vent— Burden of proving want of good faith, 
on whom lies, 


When the Official Reosiver makes an 
application under See 53. Provincial Insol- 
venoy Act for avoiding a transfer wade by 
the insolvent, the burden of proving that 
the transfer had not been made in good 
faith, is on the Official Receiver. The mere 
fact that thera are snepicious circumstances 
rogarding the transfer is not sufficiont to 
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prove the fraudulent natura of the tran- 
auction or of its being without consideration, 
(Jatlal, J.) 


LAJJE vs. BASHESHAR NATH. 


38 P.L.R, 212. 


Sec 53—Onus of proving validity or 
otherwise of transfer, on whom ites. 

Under Sec. 63, Provincial Insolvency 
Act, the onus lies on the person challenging 
the bonafides of the transfer and net on the 
transferea to prove that the transfer was 
not made in good faith or for valuable con- 
sideration, (Macpherson if Khaja Moham- 
med Noor JI) 


TIRATHRAJ TIWARI vs. 
Sunpak BALKISHEN, 


FIKM 8HYAM 


17 Plat, 626-164 1.C, 838. 


Sec. 53—Transaction, if for considera- 
tion and in good faith —Onus of proof, 


The onus of proving that a transaction 
is not in good faith and for consideration 
and aa sugh voidable ander Sec, 53, of the 
Provincia! Insolvency Act lies on the person 
who asserte that it is ao, but where no pre- 
judise on acconnt of the reversal of tha 
procedure is found the Courts may decling 
to interfere with the judgment of the Court 
below. (Guha ié Bartley JJ.) 


Bankim CH, MAITI vs. 
Roy CHOWDHURY 


DINESH CH. 


40 CWN. 731. 


Sec, 24 — Mortgage executed by insolvent 
prior to adjudication tn favour of a creditor 
to secure previous and fresh advance Fic- 
titious sums forming part of consideration 
— Mortgage sf liable to be annulled. 


Where prior to their adjudication as 
insolvents, the insolvente look a fresh ad- 
vanos from one of their creditors and execu- 
ted a mortgage of their immovable property 
in his favour to secure the sum previously 
due to him together with the frosh advance, 
and two fictitious amounts also formed part 
of the consideration so that the total amount 
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of the mortgage money be nearly equal to 
the value of the property, and the otber 
ereditors may not be able to recover there 
debts to any appreciable extent by sale of 
the equity af redemption, held, that on these 
fact the oase was one in which the ingolvents 
transferred practically the whole of their 
iinmovahle property with a view to given 
preference to one of their oreditors over 
others, and the mortgage was liable to be 
annulled under Seo. 64, Provincial Ingol- 
vency Act. (Nanayutiy JJ.) 


ABDUL SATTAR vs. ONKAR NATH. 


1936 A.L.J. 698 1936 AWR, 688= 
ALR, 1936 All, 489, 


Sec. 


“decision. 


§7—-Interlocutory order, if a 


The word “decision” as used in Sec. 57, 
Provinoinl Insolvency Act has an element 
of finality so far as a particular Courts ig 
concerned. An interlocutory order of a 
Court cannot therefore ba said to be a de- 
cision with in the meaning of the section. 
(Collester € Bajpai JJ.) 


WALI MOHAMED vs. HIGAN LAL. 


58 All. G39= 161 I.C, 311=1936 A.L.J. 
921936 AWR. GISA.LR, 1936 Al. 
80, 


Secs. 57 € 59—Secretary of State, if 
liable for wrongful acts of Official Recetper. 


The Secretary of Stata of the Govern- 
ment is not liable in tort or otherwise 
for the conseqnences of wrongful acts of 
Official Reseivera in the discharge of their 
duties under the Provineial Insolvency Act. 
(Niamnatullah & Allsop JJ.) 


SECRETARY UF STATE FOR INDIA vs, 
CHANDMAL. 


1936 AWR. 34=1936 A.L.J). 79= 
AR, 1936 All, 89= 160 1.C, 1025. 


Secs, 58 4 59 (e)—Order for costs in 
Jayour of insolvent and against ,creditor— 
estate in hands of" IRecetver—death of in- 
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solvent and Receiver—right of heirs to exe. 
cule order for costs. 


An order for costs in favour of an insol- 
vent was made against hia creditors, At 
the time of the order. the inaolvent’s estate 
was in the hands of a Receiver. Subsequen- 
tly both the insolvent and the Receiver 
having she died, the heirs of the insolvent 
sought to execute the order for coats. Held, 
that on the death of tho Receiver, the insol- 
vent’s estate veated in the insolvency Court, 
and the order for costs could not be execu- 
ted by the insolvent, or on his death pend- 
ing insolyenoy, by his heirs as agent under 
Sec. 59 (e) Provincial Insolvency Act, 
without the leave of tha Court on an appli- 
cation in that behalf, Mere leave to execute 
tha order was not suiflicient to entitle the 
hairs Of the deceased insolvent to cloth them 


with titla to execute the decree, (Pank- 
kridge J.) 
CHHATRAPAT SINGH DUGAR vs. 


KHARAJ SINGH LACHMIRAM, 
A.LR. 1936 Cal, 521. 


Secs. 68 & 75— Application for setting 
aside mortgage by Receiver— Limitation — 
Order, if appealable. 


An application by the insolvent for 
setting aside a mortgage effected by the 
Receiver after the discharga of the insolvent 
on theeground that the Receiver was nt that 
time funcias Officio, and had no right to 
the property mortgaged, falls under Sec, 68, 
Pravincial Insolvency and must be made 
within 31 days from the date of the mort- 
gage. An order passed on such application 
by a Judge subordinate ta the Dist. Judge 
is appealable to the Dist. Judge, but no 
second appeal lies from it tothe High Court, 
Bat the High Court has nmple power to in- 
terfera with such an order in revision where 
the act of the Racsiver was clearly ultra 
vires. (Bhide J.) 


ABDULLA vs. SRANKER DAS & ANR. 


38 P.L.R. 233=160 2.C. 921 (2)2 
ALR, 1936 Lah. 502, 


Sec. 75—Appeal or revision to High 
Court from interlocutory order passed by 
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District Judge in appeal pending before him 
if maintainable. 


No appeal or revision lies to the High 
Court from an interlocutory order of a Dis- 
trict Judge passed in an appeal pending be- 
fora him from a decision of the Subordinate 
Judge having insolvency Jurisdiction. 61 I. 
C. 5. 9 dissented from; 14 C. W. N, 586 4 
56 I. C. 449 distinguished. (Collsster cf 
Bajpai JJ.) 

WALI MAHAMAD ts, HIGAN Lat. 

1936 A.W,R, 61=1936 A.L.J. 92 AIR. 
1936 All. 8)=58 All. 639=161 J.C. 
311, 


Sec 75—-Interference by Migh Court 
with findings of District Judge, when justi- 
fied, 

Tne High Court should not ordinarily 
interfere in revision with the findings 
arrived at by the District Judge in tha 
exercise of its insalvency Jurisdiction unless 
the order is manifestly perverse or palpably 
worng. {Thomas J.) 

BAIJNATH vs. GAJADHAR PROSAD. 

11 Luck. 61. 


Sec. 75 (1)—Insolveney petition filed 
by creditor, dtsmtssed— Appeal—death of 
debtor pending appeal—Legal representa- 
lives if may be brought on record-— order, 
if appealable. 

An order paesed by a District Court to 
the effect that the legal representative of a 
deceased debtor should be brought on 
record, in an appeal from an order in an 
insolvency petition presented by a eredi- 
tor, is only an interlocutory order, and no 
second appeal lies from it. (Colisster Ë 
Hajpai JJ.) 

WALI MUHAMMED vs. HINGAN LAL, 

58 Ali. 639= 16t 1. C. 311 = 1936 ALJ, 
9= 1936 A.W.K. 61=A.LR. 1936 All, 
80, 


PEOVINCIAL SMALL CAUSE COURT 
ACT (IX OF 1887) 


Sec. 15 & Sch. Il, Cl. 8— Judge of 
Small Cause Court if need be tnrested by 
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name in order to try suit for rent other than 
house rent. 

In a notification under Cl 8. of the 
Second Schedule of the Provincial Small 
Cause Courts Aot, it is not necessary to 
confer powers by reference to the name of 
8 particular Judge of a Court of Small 
Causes in order to enable him to try suite 
for tha recovery of rent of homestead land 
under the Small Cause Court Procedure, 
(Mukherji Jack, D. N. Mitter, S. E. Ghose 
4 Patterson JJ.) 


BgJoy KUMAR ADDY vs, NAGENDRA 
NATH PALIT. 


40 C W.N. 942263 C.LJ, 455=A,1R. 


1936 Cal. 497 = 164 1.C. 226 


Sec. 17—Discretion of court allow 
time to defendant for depostiing security. 

The, provisions of See, 17, Provincial 
Small Causa Courta Act as regards the 
deposit of the amount due from the defon- 
dant under the decrees are directory and not 
mandatory, and ib is open to the Court in 
appropriate cases to extend time within 
which the deposit is tobe made, These 
words do not however give an unlimited 
lioenga to the defendant ard ara no justi 
fication for his not depositing the amount 
for an indefinite period. (Agha Haidar 7.) 


BARKAT RAM v3. SuGGAR ELECTRIC 
Stores, LUDHIANA, 
AIR. 1936 Lah, 140= 1611, 518 (1) 


Sec. 17 -—Application to set aside ex- 
parte decree—security bond by applicant 


. considered tnsiffictent—fresh security hond 


filed after expiry of limitation, tf can be 
accepted, 


Where an applicant seeking to have an 
exparte decree again-t him set aside filed a 
security bond within the perlod of limits- 
tion, but the security offered being found 
insufficient the Court directed him to file 
another security bond which however waa 
done after the expiry of the period of limita- 
thion prescribed by Art. 164 of the Limita- 
tion Act, held, that the second security bond 


, was to be treaced as e part of the same 
' trans: ction and the application for s:tting 
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aside the exparta decree could not be re- 
jeoted or the grannd of failure to farnish 
security within the prescribed, period 47 
AH, 728 and 57 All. 402 relied on. (Srivas- 
tava A.C. d.) 


MAHABIR vs. SHEO SARAN. 


1936 O.W.N. 688=164 LC, 
AFER, 1936 Oudh, 407. 


470= 


Sec. 17—Delay in making deposit if 
can be eondoned. 


A defendant against whom a decree was 
passed exparte applied for setting aside the 
aama on furnishing security. Tbe Court or- 
dered the deposit of decretal amount and 
payment of costa to the decree-holder asa 
condition precedent to the setting aside of 
the exparte decree, Money was not deposi- 
tel within the period fixed and the applicant 
asked for extension of time to make the de- 
posit. Held, thet the Court had juriadic- 
tion to order extension of time for sufficient 
reagon as the period for payment could not 
be deemed ta be an assential part of the 
decree. (Allsop J.) 


KHIALI RAM gs, BUCHARAM, 


ALR, 1936 Alt, 371=14621 16, 900 
= 1936 A.W R, 220. 


Sec. 17 (1), Proviso— Surety for per- 
formance of exparte decree—e ‘te decres 
set astde—surety, if liable for subsequent 
decree on merits, 


A urety uner the Proviso to See- 17(1) 
Provincial Small Cause Courts Act, 1887, 
is automatically discharged when the ex- 
parte deoree is set aside and the mere fact 
that at a subsequent stage another decree is 
passed on thr merita is no ground for making 
the surety liable to pay the amount under 
the second decree. {Sulaiman C. J.) 


Tus MISIR vs. BINDESHRI MISIR, 


1936 A.L.J, 9233-1936 A.W.R. 644= 
AJR. 1936 All 593-163 LC, 570, 


Sec. 17 (1), ‘Proviso—Words “the 
decree” occurring in the last portion of the 
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proviso if can refer to may other decree 
except to exparte decree. 


_ The words “the decree” in tha last por- 
tion of the proviso to Sec. 17 (1), Provine 
cial Small Cause Court Act’ refer to the 
decrees previously mentioned in the proviso, 
viz the exparte decres. These worda cannot 
mean any other decres whioh may eventu- 
ally be passed in that suit. (Sulaiman C. J) 


TULS!I MISIR vs, BINDHSHRI MISIR, 


1936 A.L J, 953=1936 A.WR, 644= 
A.LR, 1936 All. $93=164 I.C. 570, 


Sec. 25 —Powers of the High Court 
under the sectton. 


Section 25, Provincial Small Cause 
Courts Act confers a discretion on the High 
Court to interfere in revision, but in 
exeteising auch discretion, the High Court 
will not whenever possible error of law 
has bean made. cull for the record and paas 
an order thereon, {Wort J.) 


RAM SUNDAR SAHU rs. SAKHI SAHOO. 
189 LC. 1075=A.LR. 1936 Pat, 132. 


Sec. 25—ZJnterferenee by the High 
Court with the decision of the trial Court 
when justified under the section. 


Theegquestion whether tha decision of 
the trial Cort should be interfered with or 
not by bh High Court nnder Seo. 25, 
Provincial Small Cuuse Courts Act depends 
on the facts and vircumstances of each 
particular ease. The revisione! powers Of 
the High Coert under the section are to be 
exercised only when it appears to the Court 
that some aubatantial injustice to a party 
to the litigation directly resulted from a 
material misapplication or tmisapprebension 
of law or from a material error in pro- 
cedure. Where the decision of the Judga 
of the triat Court is an aminently just 
derision, the High Court shonid not in- 
terfere merely beeause of some technical 
error in law, (Nanavatty J.) 


LAL JOGENDRA BUX SINGH vs. ANDREWS - 


A. FERNS. ba 
1936 O W.N. 332-161 I.C. 423, 
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“Sec, 20—Circumstances in which the 
High Court will interfere in revision. 


The High Court should not ordinarily 
exorcise iba discretionary powers in revision 
under Sec. 25, Provincial Small Causes Courts 
Act, if no injnstice has been done. The 
question whether interferences should be 
made or not depends upon the facts ond 
circumstances of each case. Even when 
the question involved is one of limitation. 
the High Court should not interfere with the 
decree of the lower Court if it is satisfied 
that suoh interference far from furthsring 
the enda of justice would perpetuate an {in- 
Justice. 13 All. 277 followed, (Srivastava 
Ë Nanaoutly JJ.) 


C. P, CLARK us. AZIZ KHAN, 


1936 O.W.N. 330- 181 
A.LR 1936 Oude. 247, 


I.C. 389= 


Sec. 25 —Munsif having small ,cause 
court powers trying suite within his pe- 
cuntary limit tn ordinary file—Right of 
appeal if can be claimed. 

{f a suit of a small cause court nature 
is tried by a Munsiff in his ordinary file, 
that is to say, not aa a small cause court 
Jadge,but the Mutsiff has the powers of a 
smail cause court Judge to try suite of that 
value, his decision must be taken toben 
decision of a small cause court and there 
would be no appeal, but the remedy .of 
the aggrieved party wonlt be by way of 
motion under Sec. 25 of Provincial Small 
Cause Court's Act. (R. C. Milter J.) 


BANKIM CHANDRA Deu SARRAR es, 
MADAN MOHAN DEB SARKAR. 


40 C.W.N 698, 


Bec. H, Art, 8— Some co-sharers trans- 
ferring right to recover rent—sutl by tirans- 
feree to recover vent reattsed by non-trans- 
fearing co-sharer if maintenable in Small 
Causes Court. 


Some co-sharera transferred their right to 
recover their share of rent from the tenanta, 
The transferee instituted a suit aguinss the 
non-transferring co-sharer alleging that he 
had reaised rent payable to the translarr- 
ing co-sharers by the tenant. Held, the 
suit was maintepable in the Small Cause 
Court. beenuse ib was nota claim forim- 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


Code. 


793 CIVIL DECISIONS 794 


Provincial Small Causa Courts Act—(C ontd.) 


movable property nor profite arising thera- 
from, (Jat Lal J.) 


SATRAM DAS vs. SHDHU SINGH. 
AIR. 1936 Lah. 377 = 162 I.C. 389 (1) 


Sch Il, Art. 8, 31--Sutt to recover 
share of rent from eo-proprietor—~tf irtable 
jy Smali Cause Couri— Belonging to 
plaintif’— meaning of. 

A suit by a co-proprietor to recover from 
another proprietor the share of rent pay- 
able by him, bab paid by tbe plaintiff ia 
cognisable by the Small Canse court. It is 
not excluded by Art 8 which excepta a 
suit for the recovery of rent nor by Art, 
31 whish excepts suit for the profits of im- 
movahla property. The words “Belonging 
to the plaintiff’ refers to immovable; pro 
perty, and not profite derived therefrom. 
(fat Lal J) 


kd al 
Satham Das ys. SADHU SINGH, 


38 P.L.R. 10845162 1.C, 389 (1}= 
AJR. 1936 Lah. 377. 


’ 
Sch. H, Art, 31—Suit for price of 
goods plus interest and incidental expense, 
nature of. 


A suit for the price of goods plus, inter- 
est and incidental expense is not a suit for 
an account within the meaning of Art 31 
of the Second schedule of the Small Cause 
Courts Act, It is a suit of the nature 
cognisble by hia Small Cause Courts, and if 
the value of the suit does not exceed Rs. 
600, no second appeal lies to the High Court 
in view of the provisions of Sec. 102, ©. P. 
(Collister J.) 


PURAN Lat, RAM Lav vs. Finm Damo- 
DAR DAS PARMANANDA. 


1936 A.W.R 1003-1936 Al.) 1174, 


Sch. |, Art, 31 — Suit for recovery of 
balance due out of consideration of com- 
pleted sale, ij cognisable by a S.C. Court. 


A suit for recovary.of the balanca dua 
out of the consideration of a completed sule 
ja within the cagnisanees of a Court of Small 
Causes. Such a suit cannot ba deemed to 
have been converted into a suit for accounts 
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by the mere fact that the plaintiff had given 
the sefandant a notice to go into accounts, 
41 I.C, 46 relied on : 34 M. L, J. 342 dis- 
tinguished, (Bhide J.) 


ABDUL SATTAR vs, AZIZUL RAHMAN. 
160 L.C, 1038=A.LR. 1936 Lah. 657. 


Sch. Ji, Arts, 15 & 41—Suit for 
recovery of money advanced, not for con- 
tribution--Article applicable, 


A suit for recovery of money advanced 
to the defendant for the purchase of certain 
lands jointly with the plaintiff cannot be 
anid to be either a suit for contribution or 
a suit in respect of payment of money made 
by the plaintiff to the defendant as a co- 
sharar, bub is a suit for recovery of money 
advanced. Such a suit does not fall within 
Art. 41 or Art. 15 of Soh. LI to tha Provin- 
cial Small Cause Courts Act. (Dhavie J.) 


NISAN SINGH vs. RAMCHANDRA Rao, 


162 LC, 553=17 Pat. LT, 512 ALLR, 
1936 Pai, 429, 


Sch. Il, Art. 35 (ii)—Sutt to recover 
money value of stolen property—power of 
Small Cause Court to entertain, 


The plaintiff sued in the Small Causes 
Court ta recover a sum of money which 
had been stolen jrom him and given eo the 
defendant. The suit was not fg recovery 
of tha identical coins which had been stolen 
but merely for the recovery of the amount 
stolen, Held, that the suit was an unclees- 
ed one and half within the the scope of Art. 
35 ol. (ii) of tke Provincial Small Cause 
Courts Act and was therefore not cognis- 
able by a Small Cause Court, 49All, 86 relied 
on. (Tek Chand J,) 


KASHI RAM vs. DES RAJ. 
ALR 1933 Lah. 798=165 1.C. 267, 


PUBLIC SUITS VALIDATION ACT 
(KI OF 1932.) 


Secs, 2 & 3— Suit dismissed for defect 
in sanction require by Sec. 93 C. P. Code, sf 
may be restored, 
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A suit dismissed for defect in the sano- 
tion required by See. 93 C, P. Code may be 
restored to file under the provision of Seo. 
3 of the Publio Suits Validation Act and 
when so restored the trial is to be proceed- 
ed with apart from any question of fresh 
consent of the Collector, (Mukhertee & S. 
K. Ghosh JJ.) 


BRABATARAN CHAKRAVARTY Us. 
RAMLAL Das MOHUNT, 


63 CLUJ. 70=AIR. 1936 Cal. 815. 


PUNJAB ALIENATION OF LAND 
ACT (XIII OF 1900) 


Sec. 3—Gift of land to bonafide reli- 
gious and charitable purposes— Validity 


of. 


Sec. 3, Ponjab Alienation of Land Act 
does not provite that if a gift is made in 
good faith for a religions and charitahle 
purpose, then the Deputy Commissioner 
should sanction the sana; an the other 
hand it debares the jurisdiction of the 
Deputy Commissioner to consider the 
the queation of sanction in the case ofn 
gift made in good faith for a religions or 
charitable purpose. Whether a gift is made 
0 good faith for a religious or charitable 
purpose ia for the Civil Court to decide. 
(Jatlai J.) 


DEPUTY COMMISSIONER, KANGRA vs, 
THAKAR® RAMGOPAL TEMPAT. 


A.1.R$1936 Lah. 1729-2161 I.C, 672, 


Sec. 6 - Moriyaye effected before coming 
into force of the Act—Stubsequent morigage 
deed carrying interest afier passing of the 
Act -Later mortgage tf can be held to be 
a fresh morigaye cnntravening the provisions 
of the Act. 


A certain land was mortgaged before 
the enactment of the Punjab Alienation of 
Land Act. No interest waa payable on this 
mortgage. A second mortgage Of the samo 
properties was effected after that Aot came 
into force, Tha mortgage was subject to 
the payment of interest. Held, that the 
mere fact that the second, mortgage carried 
interest waa not sufficient to bold that 
there was no fresh transfer or interest in 
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the laud contravening the prOviaions of tha 
Panjab Alienation of Land Act. The mort- 
gage was not a fresh one, as no new re- 
lationship was brought about by the second 
mortgage dead which only created an 
oo charge on the same land. (Bhide 


GILANI Bux rs. BERARI LALL, 


ALR. 1936 Lah. 225=163 IC, 89= 
38 P.L.R, 739. 


Sec. 16 - Mortgage decree for sale of 
land belonging to argtcultursst— executing 
Court of can refrain from selling. 


Under Seo. 16 Panjab Alienation of Land 
Act, land belonging to a tnemter of nn 
agricultural tribe could not be sold in 
execution even though a decree had been 
obtained by the mortgagee for the sale of 
such land. Although in the majority ofcuses 
the decree of tha Court must be executed 
as its stands, yet, when that decree would 
have the effect of nullifying an act of the 
Legislature, the Court must hold its hand 
att not pub to sale the property which 
under the Act has bees rendered unsaleable. 
(Addiston & Rashid J.) 


CHAJJU RAM vs. MUZAFFAR ANMED, 


38 P.LR. 1065-2165 LC. 243 (2) 
ALR, 1936 Lah. 845. 


Sec. 16 (2}-—Land belonging to member 
of an ngrtcultural tribe, if can be leased 
out for more than twenty years. 


The world “deeree or order” can he 
read as “decrees or orders’ there being 
nothing repugnant in the subject or context, 
Consequently, the land belonging to s mem- 
bar of an agricultural tribe, cannot in exe- 
cution of decrees or orders of civil or 
revenue court be laased or farmed out for 
an aggregate term exceeding 20 years, 
(Addison & Abdul Raschid JJ.) 


DEPUTY COMMISSIONER, MUZAPPAR- 
GARI vs. JOINT HINDU Family OF Tau- 
LIARAM. 


17 Lah, 531238 P.L.R. 957 = 160 1C, 
947 = À.I R.. 1936 Lah. 545, 
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Sec. 16—Decree directing sale of land 
belonging to member of agricultural tribe 
— legality of the sale 


The land belonging tn 8, member of an 
agricaltural tribe cannot be sold in exaoution 
ofa decree oven if the decree directs such 
sale. (Jas Lal & Abdut Rashid JJ.) 


SARIB DAYAT, vs, JAMALUDDIN, 
38 P.L.R, 926=164 LC, 752. 


PUNJAB COURTS ACT. (Vi OF 1918). 


Sec 41—Certthcate granted, tf can be 


amended on the ground of an omisston by 
over sight. 


A certificate under Sec. 41, Punjab 
Conrts Act granted by the Distriot Judge 
can ba amended by him tor the purpose of 
including a point omitted by over sight. An 
application for making such an amendment 
can be said to be anew application by the 
Applicant for a fresh certificate on a new 
point rained uy him, (Jat Lal JA 


MST. NATHO vs. GHULAM MOHAMMAD, 
A.I,R. 1936 Lah, 687=38 P.L.R. 901. 


Sec. 41—Second 
when not required. 


appeal --certifiente 


Where the question of succession ta a 
chela waa decided by the appellate Court 
inerely on the analogy of succession to the 
estate of an appointed heir, and not on the 
strength of any evidence, held, that no cer- 
tificate was required for purposes of second 
appeal under Sec. 41, Punjab Courts Act, 
(Jai?Lal J.) 


MEHR Das vs. MUNSHI RAM. 


38 PLR, fee R 6957 ALR. 
1936 Lah. 920 


Sec. 41 (3)— Question of custom not de- 
pending upon evidence but upon sinterpreta- 
tion of customary law — certificate, if neces- 
sary for second appeal. 


Where the question of a custom does 
not depend upon any conllicting evidence 
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but only on the interpretation to be placed 
on a certain paragraph of the customary 
law of the district, it is doubtful whetber 
any certificate under Sec. 41 (3) Punjab 
Courts Act, is necessary to enable a second 


appeal to the High Court to be filed, 
(Jat Lal J.) 

Mst, BUNDA & ANR. vs. MST. NIHALO 
& Ora, 


38 P.L.R, 851=A.1R, 1936 Lah. 660 
=1651.C, 78 (2) 


Sec. 41 (3)—Second appeal in custom 
case—cerlifcate of custom— failure of appeal 
—costs tf may be allowed, 


Where an appeal is filed on a certificate 
of custom being granted under Sac. 41 (3) 
Lunjab Courts Act, tha party who is unsuo- 
cessful in the appeal is not liable to be bur- 
dened with costs, (Addison & Din Moham- 
med dd ) 


BAHADUR SHAR vs. ZULIFIKAR SHAB. 


1? Lab. 90-38 P.L.R, 480=162 IC, 
131=A,1.R, 1936 Lah, 767. 


Sec. 41 (3)—“ Custom or Usage" mea- 
ning of, 


The words “Custom or Usege” in Seo. 41 
(3), Punjab Courts Aot are not to be con- 
fined to agricultural usage only but may 
refer to any other kind of business or trange 
action representing buman activity and 
enterprise. {Agha Haidar J.) 


RAM MAL LILY BHAA vs. KANSRI RAM, 
38 PLR, 859= ALR, 1936 Lab. 649. 


Sec. 46A— Presentation of plaint by 
petition writer under Power of Attorney -= 
Validity of. 


The rules framed by the the: Lahore 
High Cotrt under See. 46A, Panjab Courts 
Act cannot in any way abrogate modify or 
alter the rules contained in Or. 3, r, 1 & 2 
©. P. Codo. Therefore where a plaint was 
presented by a felition writer under a 
Power of Attorney held, that the presenta- 
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tion of the plaint could not be vitiated by 
any rule which might have been framed 
under Seo. 46A, Punjab Courts Act though 
the petition writer could be dealt with 
under the rules framed by the Lahore High 
Court. (Agha Haidar J.) 


BRINDABAN os. JAI DOYAL. 


38 PLR, 760-163 IC, §23-AiR. 
1936 Lah, 894. 


Adoption — Adoptor, if can ignore cus- 
tom by making adoption in the Dattaka 
from. 


It is not open to a person making an 
adaption under Hindu Law to ignore the 
custom by which ha is governed merely by 
adopting tha Dattaka form of adoption. 
The effect of the ceremony wonld be ta 
transplant the ndoptee into the adoptor's 
family, but the eligibility of the adoptea 
would still be governed by Hindu Law 
modified by custom, CRangelal J.) 


AMARJIT SINGH vs. DHARAMSALA 
DakwazZa KITNI, 


ALR, 1936 Lah, 219-161 1.C 480, 


Adoption—Jats of Jullundur district 
— Person outside got, if can be adopted. 


Among the Jats of Jullondur district, e 
general rule of custom is that a person out- 
side tha got of the xndopted cannot be sdap- 
təd. (Rawgilal.) 


AMARJIT SINGH rs. 
DaRwazZa KITNI. 


ALR. 1936 Lah. 318=161 LC, 489, 


DHARAMSALA 


Adoption —Sayads of Village Koti 
Khadan Shah, Taksil Pasrum, District 
Stalkot—daughter’s son if may be adopted 
in presence of collaterals of the third degree, 


The defandant who wea the daughter's 
son of the deceased having got into the pro- 
parties of the deceased on the allegation 
that he had been adopted by the dsesasad, 
tha plaintiifs who were collaterals of the 
third degree sued for a declaration that the 
adoption of the defendant was invalid. 
Heid, that the defendant on whom the orug 
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tested, had failed to prove that among the 
Sayads of Village Kotli Kbandan Sbab in 
Tahsil Pasrue, District Sialkot, the adoption 
of a daughter's pun in the presence of colla- 
terals of the third degrea was valid by cus- 
tom, (Monroe & Rangilal JJ.) 


KHAIR ALI SHAH os. IMAN SHAR. 


17 Lah.129-161 I.C. 634- 38 P.L,R, 
571=A.1R, 1936 Lah, 80. 


Adoption— Quereshis of Village Pind 
Sheikh Musa, District Lyailpur— validity 
of gift to adopted son—right of such son to 
succeed, 


Among the Qureshis of Village Pind 
Sheikh Muss, District Lyallynr no pnrti- 
cular ceremony is necessary for an adoption, 
and a person may be adopted or taken as a 
latpaltk son, that is, one who has been tuken 
and reared aan son, withoat any cerginony. 
A gift made to such a son is valid’, and even 
if a gtft is not made to him, he will succeed 
ou the death of the person who appcint- 
ed him as hia heirs. (Addison 6 Din Moha- 
mmed JJ.) 


NUR MOHAMMED vs. BHAWAN SHAH. 


17 Lah. 96=162 1,.C. 854= 38 P_L.R, 
477=A.ER. 1936 Lah. 213, 


Adoption— Awans of Gujranwala dis- 
traet — Adoption, tf valid. 

Amoug Awans of Gorsi Awanan, District 
Gujranwalla, there is no custom allowing 
adoption. (Dalip Singh it Becket. JJA 


FRROZEDIN vs. FAZL QUADAR. 
AAR. 1936 Lah, 67, 


Adoption—Sayads of Kotli Kadam 
Shah of Sialkot distrıct— Adoption of 
daughter's son if valid. 

Among Saynds of village Kotli Khadam 
Shah in Təmsil Pasrur ot the Sialkot dis- 
trict, the adoption of a daughter's son is nob 
valid when there are available collaterals of 
the third degree. (Rangilal € Monroe JJ.) 


KHAIR ALI Suan us. IMAN SHAH. 


17 Lah.129- A.LR. 1936 Lab, 30 = 161 
LC, 843233 P,L.R. 571. 
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Alienation—Alienation for discharge 
of decretal debt —Enquiries ihat must be 
made by the altenee. 


Where an alionaa who is an outsider 
finds that the alienor's debt ia a decretal 
debt, he need not make any farther anqnirys, 
and the reversioners will bs allowed to go 
behind the dacree. This rule is however 
not applisabla where it ix clear that the 
alienee’s suspicion should have heen aroused 
by the surrounding cireumstances, or where 
it is proved that he actually had knowledge 
of the bad faith of the decretal transaction, 
(Jatlal & Skemp, JJ.) 


PRITAM SINGH vs. SARJIT SINGH. 


AJR. 1936 Lah, 112, 


Alienation —Person advancing money 
after making reasonable enquiry as to tts 
necessity if also required to look to tts ap 
plication. 


If a person makes reasonable enquiry as 
to tha exiatence of legal necessity and on 
haing sati-fisd that tha necessity existed he 
advances the money, it is no part of his 
duty to sea to the application of the loan to 
the necessity, The burden in these cases 
is always on tha transferee. The mere re- 
cital as ta the exiatence of tha necessity in 
the deed of transfer is very feeble evidence 
and Courta of justice do not ordinarily 
attach much weight to it. (Agha Haidar J.) 


INDAR SINGH vs. NASIBA 
ALR. 1936 Lah, 769= 165 1.C,23. 


Alienation—sale of reversionary right 
tn widow's estate if valid. 


The sale of reversionary rights in a 
widow's estate is opposed to the principles 
of customary or tribal law and according to 
the principles of Seo, 6, T. P. Act, which 
ean be taken as a guide, though the Act is 
not in force in the Panjab, such a tranafer 
ia void. 6 Lah 87 & 10 Lah. 613 followed. 
(Bhide € Currte Jd} 


SHER MOHAMMED KHAN vs, CHUNN 
SUAU. 


51 


AIR. 1936 Lah. 753. 
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Alienation—Altenation, tf should ba set 
aside, where only a small portion of consi- 
deration money not applied for purposes of 
legal necessity, 


Where sale a or a mortgage by a Hindu 
father or manager of a joint Hindu family is 
establised for legal necssity, the fact that the 
thy vendas or the mortgagee is unable to 
prove that a small portion of the considera- 
tion wus applied for purposes of legal neces- 
sity. iu no ground for setting aside tbe alig- 
nation, nor can the vendes or the mortgages 
be held liable to pay to those challenging 
the alienation that portion of the considera- 
tion for which legal nesessity is not pobiti- 
valy established. (Agha Haidar J.) 


INDAR SINGH vs. NASIBA, 
A.LR. 1936 Lah, 769= 165 I.C. 23, 


Alienation—Right of Adna malik in 
Makhan Bala Village, Alipore Tahsil to 
land submerged, 


The proper interpretation to be placed 
on the clause in the Wajib-ul-arz of village 
Makhan Bala in the Alipur Tabsil relating 
to the rights of Adna Malika in lands which 
has been subject to diluvion, is that when 
the land is submerged, the righta of the 
Adna Malik are extinguished, but on ita re- 
emergence, he is entitled to regain posses- 
sion of it by paying Hag Jhori. The rate 
of the Jhuri is not fixed and if the superior 
owner refuses to accept the Jhuri offered by 
the Adna Malik. the matter it ao be deter- 
mined with dus regard to the quality of the 
land and the capacity of the Adna Malik, 
(Bhide J Burrie JJ.) 


KanwaR BHAN vs, BHAGAT JIWAN 
Das. 


17 Lah. 470 162 1.C. 704=38 P.L.R. 
960: A.LR, 1936 kah, 143. 


Alienation -Alienor, man of loose 
character—Onus of proving that the debts 
were due. 


If the alienor ig a man of loose charac- 
ter, the initial onus lies on the outsider 
alionao to show that the anteeédent debts 
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for the purpose of paying off which the 
alienation wes made were really due, When 
he has discharged that onus the turn of the 
Opposite party thon comes to show that the 
aliensa mado no proper enquiry, or that if 
he made one, he must have learnt of the 
real nature of tha debts. The anquiry to 
ba made hy the alienge should refer not 
only te existence of the debts but should 
slo inclede an enquiry as to their nature 
if thosa who challenge alienations can show 
that the result of the first enquiry should 
hayo raised doubts in the minds of ordinari- 
ly prudent men as to the morality or 
reasonablness of the debts (Jailal Ê 
Skemp, JJ.) 


PRITAM SINGH os. SARJIT SINGH. 
AIR, 1936 Lah. 112, 


Alienation — Abadi —Right of pro- 
prietor to control altenation where village 
has developed snto town, 


The mere fact that a village bes deve- 
lapad to the stata of a town does not justify 
the prasumption that tha village proprietora 
lost or abandoned their customary right 
of control over the alianationg of sites in 
the village Abadi, Ag long as the proprietors 
have uot acted in syah a way as to show 
that they have no record for thair propria- 
tory rights and have abandoned them, the 
presumption will not ba justified. (Cold- 
stream 4 Abdul Rashid JJ.) 


Ld 
Deumagi KHAN. vs. GURMUK SINGH. 


17 Lh, 409=AJ,R. 1936 Lah. 394= 
38 P.L.R. 887 


Alienation—Absence of provision in 
Wajib-Ul-Arz forbidding altenations by 
non-proprietors—Right to alienate, tf may 
be presumed. 


The more absence of any provision in the 
Wazib-al-Arz forbidding alienation by non- 
proprietors will not raisa any presumption 
that a non-propristor has by custom a right 
to alienate the village site, (Coldstream 
Abdul Rashid JJ.) 

DHUMAN KHAN & Orns, vs. GURMUK 
Singh, | 


17 Lab. 4035A1,.R 1936 Lah. 394= 
36 P,L.R 887. 
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Alienation—Sale of land by restdent-— 
Olyection not taken by proprietory body — 
Rights of the proprtetoay body over the re- 
mainder of the site, if extinguished. 


Proof of particular sales having taken 
place without objection would be very good 
evidence of the title of the purchaser to the 
landa sold ; and while sul sales would give 
good title to individuals in partieglar por- 
tions of the gilluze site, they woulkk not 
prove that the rights of the proprictory 
body over the remainder of the site had 
bean extinguished. 27 P. L. R. 653 and 82 
I. ©. 522 relied on. (Coldstream J.) 


JHANDA SINGH vs. DEV SINGH. 
ALR. 1936 Lah, 4745164 1.C. 238 


Alination — Right of non-proprietors in 
Pinanwan village to alienate house site. 


A non-proprietor in a village in 
Pinanwan in Pind Dadan khan of Jhelam 
district has no right to alienate the site of 
his housa in tha Abadi of the Revenue 
Batate without the consent of the proprie- 
tors of the village. (Coldstream & Abdu 
Rasyid, JJ.) 


DHUMAN KHAN vs, GURMUK SINGH. 


17 Lah, 403=A,.R. 1936 Lah. 3942 
38 P.L.R. 887, 


Alienation— Brahmans—Lakhanpur— 
alsenation of ancestral property —principles. 


In the oasa of Brahmins, the initial 
presumption is that they are governed by 
their personal law, and it ia for tho party 
who plead custom to prove it. Lakhanpur 
Brahmins of village Lakhanpal Tshsil 
Pillour, Dist. Jallandur are governed by 
oustom in the matter of alienation of ancas- 
tral property. 4 Lah, 264 and 5 Lah, 624 
relied, (Tek chand & Skemp JJ.) 


TsHAR Das vs. BHAGWAN Das, 


38 P.LR, 104352165 IC. SO7HA.IR. 
1936 Lah, 841. 


Alienation— Power of non-proprietory 
resident of village Sangatpura in Amritsar 
district to altenate Ats house, 
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The non-proprietory resident in village 
Sangatpura in the Amritsar district has no 
powerto alienate his house site in the village 
Abadi without the consent of tha proprie- 
tary body, (Coldstream J.) 


JUANDA SINGH vs, DEV SINGIL 
A.LR, 1936 Lah. 374 = 164 I.C. 238, 


Alienation—Avians of  Mozanų — 
Daughter, if competent to alienate property. 


Amongst Araina of village Mozang, 
daughters possess similar powers of aliena- 
tion to their father's property na n male 
proprietor. They cannot ulienate the sama 
except for necessity. (Addison & Abdul 
Rashid, JJ.) 


Mr. CHIRAGH BIBI vs. UMAR DIN. 
ALR, 1936 Lah, 594- 165 1,C. 553, 


. 

Alienation — Mother of last male-hofder 
making a gift of non-ancestral property with 
consent of meri heir--Collateral if can 
challenge alienation. 


Where the mother of the last male 
holder made a gift of the non-ansestral 
property of the last mala holder with the 
bonafide consent of the next heir, and the 
alienation was snbsequantly challenged by m 
callateral, held, that the collateral had no 
right to contest the alienation, {Tekchand 
€ Abdul Rashid JJ.) 


MAKKHAN SINGH vs. MT. MANGO 


AIR, 1936 lah, 192238 P.L.R. 765, 


Alienation—Law applicable to Sodhi 
Khattris of Lyallpur District tn matters of 
alienation. 


Sodhi Khattris of Lyallpur District ara 
governed in mattera of alienation by their 
porsonal law, thet is, Hindu Law, and not 
by the principles of the Customary Law 
prevailing in the Punjab. (Tek Chand & 
Dalip Singh J.) 


BAGuEL SINGH vs. 
KAUR. 


MST. DHAN 


A,LR. 1936 Lah, 258. 


Punjab Customs Act—(Contd.) 


Alienation—Non-proprietor in village 
Basi Kalan, Hoshiarpur district, if cun sell 
or mortgage their houses. 


Among Ghair malika of Basi Kalan of 
District Hoshiarpur, non-proprieters have 
fall power ta alienate their house property 
hy way of sala or mortgage. (Bhide if 
Cnurric dd.) 


BAHADUR KIUN & vs. KUNDAN DALL 
A.IR, 1936 Lah, 267 = 186 1.C, 823. 


Alienation—Non-proprsetor in vsllage 
Chanauli, Taksil Rupar, District Ambala, 
tf competent to dispose of house site. 


Thera is no custom prevailing in village 
Chanauli, Tahsil Rupar, District Ambala, 
which preclude non-propristors of the 
villaga from disposing of the sites of their 
houses. (Jai Lal J.) 


MANGAL vs. HAKIM BERARI LAI 
A.LR, 1936 Lah, 253= 163 1,C. 369, 


Alienation—Sale of Adna Malktyat 
land--shamilat land, tf conveyed— question, 
how to be determined. 


Where a peren sells certain Adna 
Maikiyat landa, and the quastion arises 
whether the Shamilat land is also conveyed 
thereby, the Court, in order to determine 
the question, mast enquire into the surroun- 
ding circumstances and the conduct of the 
parties. (Tek Chaud J.) è 


Jesa RAM vs. GHULAM.” 
AIR. 1936 Lah. 516. 


Application— Question of the existence 
of a particular custom and of tts applica- 
tion to the parities in the case, tf musi be 
proved. 


There is no such thing asa general custom 
in the Punjab, and it is necessary in every 
casa ta prove that the parties are governed 
by custom and what the custom is, To hold 
otherwise would amount to manifest injustice 
as custom in the Punjab is more local than 
tribal, though it may be both, and if there is 
custom prevailing ina small area or in a 
small tribe, that oestom will always be held 
not proved because in most areas as amongst 
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other tribes the custom is otherwise. (Addi 
son J.} 


BALAND ws, MST. BUBAN. 


17 Lah. 232= 38 P.L.R. 592 = AR, AL 
R. Loh. 418. 


Debts -- Payment of antecedunt debts, if 
consittutes necessity, 


The payment of antecedent debts is « 
legal necessity. and a person who seaks to 
avoid those debts must show that they 
were immoral or illegal or opps: d to public 
er contracted as an aot af veckless axtrava- 
yaganoe or of wanton waste or with the ins 
tention of destroying the interests of nia 
ne {Addison & Din Mohammad 
dd, 


JHANDA SINGH vs, BAKHSIHS 
SINGH. 

38 P L.R’ 316. 

Debts— Ancestral lands, if ean be 


attached or sold to meet debts. 


The reversioner or a major son who is in 
possession of ancestral lands, is not Hable to 
pty the debts of the last holder out of the 
ancestral land which came to him through 
the comon ancestor and such land can not 
be attached or sold in their hands, to mest 
those dgbts, (Addison, A. C. J, & Din 
Mohammad.) 


e 
NARAIN SINGH ys, MALLIR AHMED 
YAR KHAN., 


17 Lah, 133=38 P.L.R, 472=A,iR. 
1636 Lah, 21, 


Debts — Ancestral house property in the 
hands of an hetr if liable for the debts of 
deceased. 


The principla enunciated by the High 
Court is that ancestral property in the hands 
of an beir of a deceased debtor is not confi. 
ned to ancestral landed property only, bnt 
axtends aa well to sncestrai landed house 
property. But the said principle not being a 
statutory one, a party may contract himself 
out of it, and if he has done so, he will be 
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estopped from taking protection under it. 
(Coldstream J.) 


GURBAKSH SINGH vs, F, LAL CHAND 
Darsuan CHAND. 


38 P.L.R. 331-164 LC., 690=ALR. 
1836 Lah. 737, 


Debts-- Khaggis of Lyallpur district--— 
ancestral property an the handy of minor 
sons, of can be made liable for father's debts. 


According to Custom prevailing in the 
Panjab, a son does not inherit ancestral pro- 
perty from hig futher ag his legal represen- 
tative but takes the steps by virtue of hia 
connection with the common ancestor. Henga 
the property which a son has inherited 
irom hia father is not Hable to be attached 
in exeoution of s decree against the father's 
estate. The provisions of Seo. 53, C. P. 
Code are spesinily enacted to meet spch a 
case but. there is no similar provision inany 
eligctmment for persons who follow custom, 
The question therefore bna always to be 
decided in each case when custom in the 
rule of decision, Among Khaggis of Lyall- 
pur District there is no auch custom. 
(Addison & Din Mohammed JJ.) 


MAHAMMED NAWAZ SHAIK vs, RAM 
DAYAL KARAM CHAND, 


17 Lah: 139=38 PLR, 52ł=159 IC, 
1024, 


Debte—Ferozepur district—Decree ob- 
tained against father—Ancestral property 
in hands of son, tf may be attached or sold, 


From the answer to question 34 of the 
Riwaj-i am, it does not appear that there is 
any special custom in the Ferozepur district 
under whioh ancestral property in the hands 
of sons are liable to be attached and sold in 
execution of a money decree against their 
deceased father. (Abdul Rashid J.) 

LAL MOHAMED vs, KHEM CHAND 


RADHAKISSEN, 
A IR. 1936 Lah. 167, 


Gift -Awans of Tallagang Tahsil, At- 
tock district validity of ancestral property. 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


809 CIVIL DECISIONS 810 


Panjab Customs Act—‘Con/7,) 


Among the Awans of Tallaganj, Tahsil, 
District Attock, a proprietor cannot make 
by gift an unequal distribution amongst hia 
sons, 25 T. ©. 586 followed; 16 I, C, 21 not 
followed. (Hilton € Rangilal, JJ.) 


KHAN. 


AIR 1936 Lah. 59-163 1C, 108= 
38 PLR. 743. 


Gift— Hindu Jats in Ludhtana district 
—CHft to daughters, tf can be challenged by 
collaterals. 


Among the Hindu Jats of Ludhiana Dis- 
trict, a gift by a father to hie daughters of 
any part of his property is valid and cannot 
ba challenged by collaternils beyond the 
fourth degree. (Addison A. C. Jd Din 
Mahammad, J.) 


HARNAM KAUR vs. JAGAT SINGH 


ALR, 1936 Lah. 108 


Guardianship — Rajputs of Jigadhri 
Tahsil of Ambala district — Proper guardian 
of property of a minor. 


Among Rajputs of the Jagadhri Tahsil of 
Ambala district, the mother is the natural 
guardian of the minors whethor she is regar- 
ded as such under the Hindu Law or spe- 
cial custom or is nob (Becket J.) 


SADHUKAM vs. PRITHI SINGH, 


A.LR. 1936 Lah, 220=16f 1,C. 861 = 
38 P.L.R. 291. 


Marriage —Jats of garhshankar Tahsil 
—marriage of father-in-law with his wi- 
dowed daughter-in-law if valid. 


Jats are classed ag Sudras and for the 
purposes of marriage they nre governed by 
the restriction laid down in Hindu Law only 
into stch extent as they may have adopted 
them as usage. There being no direct pro- 
hibition in Hindu Law as regards a marriage 
between a fathor-in-law and widowed 
daughter in-law at least so far ns 
Sudras ure concerned, there ia there- 
fora no initial presumption against the 


MAHAMMAD NAWAI KHAN vs. MANGA 
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validity of such marriage. On thecontrary 
when a marriage has taken place in fact, 
there is in law a presumption in favour of 
legitimacy, The presumption is stronger 
when it appears that the marriage took place 
long ago and was accepted as valid by the 
brotherhood, The same presumption ia raised 


* even in cases of long co-habitation as man 


and wife amangst Jats. The danghter-in-law 
comes from a different got and from the 
atand point of got pure and aimple thare 
would ke no objection to her marriage with 
her father-in-law, Solar aa afinity is conser- 
ned. Jats of Garhsapkar tahail consider that 
aman hes a claim to marry not only hia 
brother's widow but also widows of other 
near relations and this he can do even with- 
out a marriage ceremony. (Bhide d.) 


JAGINDER SINGH vs, KARTARA. 
ALR. 1936 Lah, 551, 


Partition—Appropriation of a part of 
joint lands by some of the proprtetors— Lias 
bility to egectment. 


Where some of the proprietors ina yil- 
lage taka possession of a part of the shamslat 
deh, no question of adverse possession arises 
and they cannot be ejected until partition 
and even then only if theg ara found to be 
in possession of a larger share than what 
they are entitled to. Jaslal. J.) 


TUHIRAMN & ANR. vs. RAM MH. 
38pP,L.R. 200, 


Reiigious institution—Rule of succes- 
sion of Mohunts among Dashnams Sannya- 
sis, 

Among the Dashnami Sannyasia, ib is 
from amongst the Sadhak chelas of a moh. 


unt that his stccessor is ag a rule appointed, 
(Tekchand 4 Dalip Singh JJ.) 


DIGAMBAR DATT GIR vs. BHAIRON 


GIR, 


38 PLR. 29=ALR, 1936 Lah. 228= 
165 LLC 280. 


_Reversioner—Rtyhts of Reverstonary 
heirs, 
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The right of the reversionary heir under 
custoin is a right in property, the enjoyment 
of which is deffered and and it is a voated 
interest though only in the sense that the 
person in whom it inheres has a present 
fixed right to its future enjoyment, (Addison 
A.C. dJ., E Din Mohammad, d.) 


NARAIN SINGH əs. MALLIK AHMED 
YAR KHAN. 


ALR. 1936 Lah, 21=17 Lah 133= 
162 I.C, 374 =38 P.L.R, 472. 


Reversioner—Jneffcetive alienation of 
prospective reverstomary right by father, tf 
can be enforced against son when father nes 
ver inherited the property, 


A reversioner derives his right to succeed 
to ancestral property from the commen 
ancestor and not from his father. and an 
affective alienatjon of prospective reversio- 
nary righta made by the father cannot be 
specifically enforced against the son, when 
the father never inherited the property 
(Bhide & Currie JJ.) 


SHER MOHAMMED KHAN vs. CHUHR 
SHAH. 
A.LR. 1938 Lah 753, 


Succession-— Ancestral property,— Meal- 
ning of. 


e 

Land casos to be ancestral if it comes 
into the hdhds of the owner otherwise,than 
by dasceant or by renson merely of hia con- 
nection with the common ancestor. There- 
fora tha praparty whieh comes into the 
hands of a person by way of a gift froma 
collateral in excess of what he would have 
gat in case of succession to the donor, is his 
celf-acquired property. 9 Lah. 95 followed, 
(Addison & Din Mohammed JJ.) 


BALDEV SINGH vs. PAL SINGH. 
38 P.L R. 313, 


Succession—Marri Khattrts of Kasur 
Tashit Lahore District— Law applicable in 
matters of successton. 


Tn the mattor of succession fo the pro- 
perty lelt by a sonless proprietor mairi 
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khattris of Kasur Tahsil, District Lahore 
are governed by custom and nob by Hindu 
Law. (Bhide & Currie JJ.) 


SOHAN SINGH vs, MST. NARAINI, 
AIR, 1936 Lah, 540. 


Succession ~ Sayads of Kottla Sayyadan 
District Shahpur— rule of succession applt- 
cuble. 


Among Snyads of Village Kotla Sayyadun, 
District Shahpur, tho customary rule of 
auceossion is paqwand and not chundawaud. 
In the suid cammunity, therefore, relatives 
of tha whole blood are not entitled to 
suecead in preference to relatives of the hall 
blood. (Addison & Din Mohammed JJ.) 


BANADUR SHAH vs. TULPIQUAR 
SHAH. . 


17 Lah, 90=162 IC, 131=38 PI.R. 
480 (2) A.LR. 1936 Lah, 767. 


Succession— Randhawa Jats of Villige 
Khanda district Gurdaspur — Right of adopt 
ed son to succced to collaterals. 


An adapted son of a childless Randhawa 
Jat of villaga Khunda in the tahsil! and 
district Gurdaspur can when he hns 
been fortnally adopted succeed 
collaterals in tha adoptive family, 3 Lab, 17 
referred io, (Bhide & Currie JJ.) 


LACHHMAN DAS vs, AMRIK SINGIL 
AIR. 1936 Lah. 178=161 I.C. 768, 


Succession — Person entitled to s ueceed on 
adopted son dying -without lineal Aescend- 
ants. 


On the death of a person who had been 
appointed an heir under the Customary 
Law, without lineal descendants any ances- 
tral property of his adoptive father inheri- 
ted by him would revert to the heirs of the 
adoptlye fathar. (Jas Lal J.) 


Mgeur. Das vs, MUNSHI. 


38 :P.LR. 838=163 I.C., 295- A.I.R, 
1936 Lah. 920, 
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Succession — Property inherited from Guru 
—right of succession, 

On the death of a Udasi Fakir, the pro: 
perty which he had inberited from his 
Guru, will, in the absence of a eustom to 
the contrary, devolve on hia personal heirs, 
and not on the heira of hie Gurn. (Jad Lai 
J.) ees i 

MEHR Das vs. MUNSHI BAM. 


38 P.L.R. 8338-1614 1.C. B44=ALR, 
1936 Lah, 151, 


Succession — Tiwanas-- Interest taken 
by window. 


Amongst Tiwanas, who do not follow 
Mahoinedan Law but custom, widows only 
succeed for their lives and other females 
taka ander special conditions. They do not 
tuke an absolute interest but differ the 
anjoyiment of the estate by a reversioner. 
(Addison A. C. J. € Din Mohammad, J) 


NARAIN SINGH ts. MALLIK AHMED 
YAR Kiran, 


A.LR, 1936 Lah, 183=162 LC, 374= 
38 PLR. 472. 


Succession— Daughter of an Aryan if 
succeeds to self acquired property of her 
father in the Chunilal Tahsil of the Lahore 
District in preference to nephews. 


A daughter of an Aryan succeeds to the 
self-acquired property of her father after 
the death of her mother to the Chunilat 
Tahail of the Lahore District in preference 
to the nephews and grand nephews of the 
last male-holder. (Addison J.) 


BALANDA vs. MST, SUBAN., 


17 Lah. 232=38 P,L,R, 592=A)R, 
1936 Gah 418, 


Succession —Ranjhas of Bhawlat 
Tahstl, Shahpur distriet— Married daughters 
if succeed to the self-acquired property of 
their father in preference to eollaterals of 
the third degree. 


There is no custom among the Ranjhas 
of Tahsil Bhalwal, district Shahpur entitling 
married daughters to succeed to the self- 
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acquired property of their father to the ex- 
clusion of hia collaterals in the third degres. 
(Addison & Abdul Rashid JJ.) 


Mu, BEGUM BIBI vs. RAJA, i 


17 Lah. 477=A,.1,R, 1938 Lab. 2052 
16t I.C. 647 (2)=38 P.LR, 966, 


Succession— Sayada of kotta sayyadan, 
District Shahpur—prevatling rule of success- 
ston, 


Tha rula of anecession prevailing emon- 
gat Sayyads of village kotla Sayyadan, Dia- 
trict Shapur, is pagwand and not Okunda- 
wand, (Addison & Din Mahammad JJ.) 


BAHADUR SHAH vs. ZULFIKAR SHAH, 


38 P.L.R 480(2)=162 |C, I91= AIR. 
1936 Lah 767. 


Succession—Chatira Jats of Villaye 
Kot Punah, Tahsil Hafizabad, District Guj- 
ranwalla—ancestral and non-ancestral pros 
perty — preferentiat rights of succession of 
daughters and coaliterals, 


Among the Musulman Chattra Jats of 
Village Kot Panah, Tabsil Hafizabad, Dis- 
trict Gujranwala, the collaterals of the last 
muleholder are entitled to succeed to his 
ancestral property in preference to his 
married daughter. But ao far as non-ancas- 
tral property is concerned, the daughter has 
a preferential right of successiowto the col- 
laterals, (Tek Chand 4 Skemp JJ.) 


DAS-AUNDHI KHAN vs. RABIAN BIBI, 
17 Leh, 218238 P,L'R, 447, 


Succession - Dillu Jats of Sialkot Dis- 
trice—rights of succession of married 
daughters, 


Among Dillu Jata of Sialkot District, a 
married daughter is not entitled to succeed 


to her father in the presence of collaterals, 
(Addison € Abdul Raschid JJ.) 


GULAB & ORS, vs. UMAR BIBI & 
ORS. 


38 PLR. 887-164 1.C. 706=A,1.R. 
1936 Lah, 403. 
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Succession—Jats in Lyalpur District 
emigrating from Jullunder District right 
of daughier to succeed to self acquired pro- 
perty of hi. futher in preference to collaterals, 

Among Juts who hava emigrated to the 
Gsallpur District from the Jullunder Dis- 
trict, when a male proprietor dies without 
male tinaal deaoendants, his daughter anc- 
ceeds to his self-acquired properties in pre- 
ferenee to a collateral. (Bhide if Currie 
JJ) 

Msr. 
SINGH. 


HARBANS KAUR vs, NAGINA 


A.LR, 1936 Lah. 273, 


Widow—Alienation to pay husband's 
debhi—whai vendee must prove. 

A widow is not competent to alienate the 
property of her husband even to discharge 
antecedent debts if thera ia sufficient income 
from the property for the purpose. The 
onus is on the vendea to show that the 
income was not sufficient for the purpose. 
(Bhide J.) 

JAHAN KHAN ws. JAHAN KHAN, 

38 PLR. 40=163 LC, 624, 


Succession — Jats of Hissar district — 
Right of daughters to succeed to self acquired 
property. 

Among tha Jata of Hissar district, 
daughters aro preferrad as bairs to sollater- 
als in respect of self-acquired property. (Jas 
lal, J) ° 

JAIRAM & ORS. vs. LOKERAM, 


39 P.L.R, 120=161 I.C, 7252 A.LR. 
1936 Lah. 206 


Succession— Randhawa Jats of Amritsar 
dtsirict - Daughers, if exclude collaterals, 


Among Randhawa Jats of Amritsar dis- 
triot, daughters succeed to the non-ancestral 
property of their father in preference to his 
collaterals beyond tha fifth degree. 87. P. L, 
R. 225 & 35 P. L. R. 229 relied on; 3 Lah. 
257 dissented from; 9 Lah 352 followed. 
(Jatlal € Sale JJ.) 


JAWA, SINGH & Ons, vs. 
SINGH. . 


ALR. 1936 Lab. 882 163 1C, 934, 


THAKUR 
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Suecession— Amritsar District collate- 
rals if can succeed in preference to daughters. 

In Auritsar district in the Punjab 
collaterals are not entitled ta succeed to the 
self-acquired property of tia deceased in 
prefera ce to his danghters, 37 P. L. R. 
229 relied on. (Bhide & Currie JJ.) 


JAWALA SINGH vs. Mt. SANTI 
‘ALR, 1936 Lah, 802, 


Succession -- Auiak Jats of Amritsar dis- 
trict — Datyhters, tf can succeed to self ac- 
quired property of their father in the pre- 
sence of collaterals, 

Among the Aulak Jate of Amritsar district 
gollateralsexclude daughters from succeasion 
to salf-aequired land of thair father. (Add?- 
son & Abdul Rashid JJ.) 


KARTAR SINGH vs. MT. PREETO, 


38 PLR. 300-17 Lah, 296-ALR, 
1936 Lah 3.4, 


Succession - Randhawa Jats of Village 
Rharika Bangar, Tahsil Batala, District 
Clurdaspur—right of daughters to succeed 
in preference to collaterals. 


Among Ranthawa Jats of Village 
Kherika Bangar, in the Bataja Tahail, of the 
Gurdaspur District, daughters succeed to 
tha non-aneeatral property of their father 
in preference to collaterals of the fifth 


ga (Addison A.C. J. Din Mohammed 


KESAR SINGH vs. ACHAR SINGH, 


17 Lah, 10124161 I.C. 692=38 P.L.R, 
602=A,1.R, 1936 Lah. 68. 


Succession — Kahlon Jats of Sialkot Dis- 
trict—Daughters tf entitled to succeed to 
the self-acquired property of her father tn 
preference to collaterals. 


Among the Kahlon Jate of Sialkot Dis- 
trict a daughter ia entitled to succeed to tha 
self acquired property of her father in pre- 
ference to collaterals, (Tek Chand € 
Skemp JJ.) 

MAHI vs, MST. BaRKATR, 

38 PLR. 509, 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


817 CIVIL DECISIONS 818 


Punjab Custom —(Contd.) 
Succession-- Rights of reversionary heirs. 


The right of the reversionary heir under 
custom is a right in property, the enjoyment 
of whioh is deferred, and it is vested in 
interest though only in the sense that the 
person in whom it inherea bas a present 
fixed right to ita future enjoyment. The 
raversionetr does not inherit from the last 
owner bat from the common aneestor fram 
whom his interest is derived. The idea of 
a reyersioner sneceadiug to ancestral pro- 
perty ae the legal representative of the 
deceased person is ordinarily foreign to the 
foundation on which all custom in the 
Punjab resta ; he succeeds by virtue of his 
connection thraugh the common ancestor. 
(Addison £ Din Mohammed JJ.) 


NARAIN SINGH vs, AHMED YAR KHAN 


36 PLR. 472=17 Lah. 133= 162 | C, 
374=A,1,R. 1936 Lah. 21, 


_ Suceession Jats in Phillaur Tahsil— 
district Jullundur Right of collaterals to 
succeed tn preference to daughters, 


In the Pillaur Tahsil in the Jullundur 
district among Jats, daughters are excluded 
hy collaterals up to and including the fifth 
degree in matters of succession and there is 
no distinction between ancestral and non- 
ancestral property. (Bhide € Currie JJ.) 


SAJJAN SINGH vs. MT, DRANTI, 
ALR. 1936 Lah. 130, 


Succession—Sainis of Village Gelar, 
Tahsti Jullunder —right of daughters to suc- 
ceed to the non-uncestral property of their 
father. 


Among Sainis of Village Gelar, Tahsil, 
Jullunder, a daughter is entitled, in the ab» 
sence of a son ta succeed to the non-ances- 
tral property of her father in preference to 
collaterals oi the Sth degree. (Tek Chand 
€ Skemp JJ.) 


MST. SHANTI vs. DHARAN SINGH, 


17 Lah, 201=38 P.L R, 456, 
52 
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Succession— Randhawa Jats of Gurdas- 
pur— Right of daughters to succeed in the 
presence of collaterals. 


Among the Randhawa Jata of the Gurdas- 
pur district, daughters are generally exclude 
by collaterals within four degreea from suce 
ceeding to the ancestral or self-acquired pro- 
perty of their father. ;But they are entitled 
ta succeed in preference to collaterals of 
their father belanging to the Sth degres. 
(Addison A C. J., € Din Mahommad. J.) 


SUBEDAR KESAk SINGH vs. ACCHAR 
SINGH. 
A.R, 1936 Lab. 68, 


Succession — Nekokra qureshis of Jhang 
District—succession to sister of property 
inherited from brother and in self-acqutred 
property. 


Among Nekokra Qureshis of Jhang dis- 
trict, when inheritance devolves, on sisters, 
sister's sons would succeed to their mothers 
shares, in the absence of their mothers, 
but the husband of a sister is not entitled 
to succeed. The husband has 8 right to 
succeed only in the case of self-acguired 
property of the sisters, (d4ddison € Rashid 
JI) 

UMAR HAYAT vs. NAZAR MAHAMMAD, 


38 P.L.R, 1077-2162 LR, 33911) 2 A.J, 
R. 1936 Lah. 373. 


Succession—Arains of Amritsar Dise 
trict—right of daughter to succeed to self- 
acquired property of her father. 


Among Arains of the Amritsar District, a 
daughter is entitled ta suoceed to the self- 
acquired property of her father in prefer- 
ence to collaterals of the third degree. (Tek 
Chand & Skemp JJ.) 


Mst. ZAINAB BIBI & ANR. vs. JAMAL 
DIN & AN. 


38 P.L.R. 874. 


Succession—Sisier and her son, tf heirs 
in Kangra district. 
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Under the customary law prevailing in 
the Kangra district, the sister ond her son 
of a deceased proprietor ara not his heirs 
and ara nat entitled to succeed to his estate, 
(Jai Lal J.) 


MT. BUNDO vs, MT, NIHALO. 


38 PLR 851=A,1.R. 1936 Lah. 660= 
165 1C. 78. 


Succession—Gaur Brahmins of Chi- 
ragh Deihi— Remoter kindred, tf excluded 
from succession by nearer kindred, 


Amongst the Gaur Brahmins of Chiragh 
Delhi, the nearer kindred of tha last male 
holder do not exclude the rsmoter kindred. 
The mora remote are entitled to sueceed 
simultaneously with the nearer descendants. 
(Addison & Abdul Raschid JJ.) 


MISRI LAL vs. BABU Lat, 
ALR. 1936 Lah, 679= 161 I.C. 844, 


Widow—Nagrial Jats of Tahsil Rha- 
rain, District Gujrat— validity of gift by 
widow of her husband's estate to one of has 
collaterals, 


Among the Nagrial Jats of Kharian, Dist. 
Gujrat, there is a custom which allows mw 
widow to make a gift of her husband’s estate 
in favour of one of his collaterals in lieu of 
servicey, (Tek chand & Skemp JJ.) 


Kausi44 Ons. vs. HAJI 
17 , 13=38 P.L.R. 450 


Will—Sayyeds of Shahpur district — 
Bequest in favour of daughter's sons, if 
valid, 


Among the miscellaneous Musanimen 
tribes including the Sayyeds of Shahpur dia: 
triot, there is no general custom which enti- 
tles a person to bequeath hig property by 
will in favour of his daughter’s sons, (Bhide 
€ Currie JJ). 

AMIR HUSAIN SHAH 4 ANR, os. GHU- 
LAM BAQUIR SHAR & ORs, 


AIR, 1936 Lahs 210=1.C. 1135838 
P,LR, 731. 
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PUNJAB LAND REVENUE ACT (XVII 
OF 1887) 


Sec. 44—-Mutation proceedings, if re- 
quire to be proved by production of Revenue 
Officer who sanctioned them. 


Where in hearing an sppeal, the District 
Judge refusea to consider the effect of the 
mutation proceedings in deciding a certain 
point on the ground that these proceedings 
had not bean duly proved by produeing tho 
Revenue Officer who sanctioned the muta- 
tion proceedings as a witness, keld, that it 
wag not necessary to call the Revenue officer 
for proving the mutation proceedings. 39 
P. L. R. 225 affirmed, (Addison Ê Abdul 
Rashid JJ.) 


RODHAL vs, MST. ATRI, 
38 PLR. 471. 


Sec. 44—NMutation proceedings, if must 
be proved by production of Revenue Oficer 
who sanctioned them. 


Where tha lower Court refuses to consider 
the effect of mntation proceadings in decid- 
ing certain points on the ground that the-¢ 
proceadings had not heen duly proved by 
producing the Revenue Officer who sanction- 
ed tham as a witness, keld, that the muta: 
tion pracedings should havo been taken into 
consideration, (Bhide J.) 


MT, ATRI vs. RODHAL. 


38 P.LR, 225=Al.. 1936 Lah, 864, 


Sec, 44— Conflict between record of 
current and previous selilements—prasum- 
piion of truth. 


The presumption of correctness of record 
of rights applies only to record of current 
settlement, where those differ from those 
of previous settlements, (Coldsiream & 
Jailal FJ.) 


MOHAMMAD SHARIF vs, TEJA SINGH. 
38 P,L.R. 1086=A,)R, 1936 Lah, 453, 


Sec. 45—Right of person aggrieved by 
entry in the Record of Rights, to reek relief, 
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Sec. 45 Punjab Land Revenue Act 
clearly empowers any person aggiieved Ly 
an entry in tha Record of Rights, to seek 
velief under Sec. 42 Specific Reliet Act. It 
is for tha plaintiff to decida whether they 
feal agrigved by any such contry, and if the 
plaintiffs assert that they are so aggrieved 
the Gefandant cannot be allowed to urge 
that the plaintiff should not feel aggrieved 
and be nob permitted to approach the Conrt. 
(Addison t Din Mokammed, JJ.) 

GHULAM MOHAMMAD KHAN ws 
SAMUNDAR KHAN. 


38 PLR. 748=A.LR. 1936 Lah, 37= 
165 EC, 626. 


PUNJAB LAWS ACT (IV OF 1872.. 


Sec. 5— Onus of proving that a person 
ts governed by custom. 

There is no such thing as general custom- 
ary laand under Sec. 5 of the Punjab 
Laws Act, a party who relies on cus- 
tom must prove in the first instance that 
custom furnishes the rale of decision, and 


secondly, what that custom ia 45 Cal. 450 
followed, (Addison € Abdul Raschid 
JJ.) 


KARTAR SINGH vs. MT. PREETO. 


17 Lah, 296=38 P.LLR. 300=AIR, 
1936 Lah, 804, 


PUNJAB LIMITATION (CUSTOM) 
ACT (I OF 1920.) 


Art. (2}—Scope of the article, 


Art, 2 (b), Punjab Limitation Act, 1920, 
which provides a period of 3 years, applies 
to a suit for possession of ancestral immoy- 
able property which has been alienated on 
the ground that the alienation is not binding 
on the plaintiff according to custom in cases 
where a declaratOry decree has been obtain- 
ed during tha lifetime of the alienor. But 
a suit for declaration that the plaintifig who 
had previcusly obtained a decree for s 
declaration in the lifetima of the alienor, 
that the alianation was not binding on them 
after the alienor’s deaths, that they had 
deposited tha amount found in previous suit 
for necessity, in Court, and that they had 
obtained possession of the land out of Court 
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aud that they should be declared owner of 
the land, is governed for the purpose of 
limitation by Art, 120 of the Limitation 
Aot, {(Jaslal JJ.) 

Issun Das vs. GHULAM MOHAMMAD. 


38 P.L,R. 537=165 I.C, 149=A.1R, 
1936 Lah. 835. 


PUNJAB MUNICIPAL ACT (IJI AOF 
1911.) 


Sec. 173 (1)(a)—Contract entered into 
by Executive Oficer for the use of walt for 
affixing posters thereto, if binding on Muni- 
cipal Commétee. 


A contract for the use of a wall for the 
purpose of affixing posters thereto is one 
which nffecta immovable -property, and 
therefore requires the sanction of the 
Municipal Committee in writing, sealed with 
the common seal of the Committee. In the 
nbsence of sanction, the contract will not 
be birding upon the Committee, (Beckett 
J. 


MUNICIPAL COMMITTEE, AMRITBAR vs. 
NANAK CHAND, 


38 P.L.R. 741- A.LR. 1936 Lah. 1772 
159 I.C, 775, 


Sec. 47- Contract with municipality not 
reduced to writing—municipalily, +f can 
sue to recover money under the contract. 


When a contract has been entered into 
between a person and the municipality and 
sucb person has enjoyed the benbfit of the 
contract, ib is not open to him to resist 
liability for the payment of money to the 
municipality, on the ground that, the con- 
tract had been reduced into writing and as 
Such did not conform to the imperative 
provisions of Sec. 47 of the Punjab 
Municipal Act, 11 Lak. 121 followed, (Addi- 
ston € Abdul Raschid Jd.) 

DULA SINGH ys. MUNICIPAL COMMITTER. 
SARGODHA, 
-38 P.L.R , 42, 


Sec. 49— Suit if may be defeated for 
want of notice, when natice, not required ak" 
time of filing is rendered necessary by subse- 
quent amendment. 
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The plaintiff's suit when instituted was 
incompetent for want of notice, An 
amendment in the plaint having been made 
an account of circumstances which erosa 
by the order of the Court passed at the 
instanco of the defendant, tha suit cannot 
he defeated on the ground of an objection 
based on want of notice. (Jas Lal J} 


MAHAMMAD DIN vs. MUNICIPAL COM- 
MITTEN SLALKOT 
38 PL.R 1069=164 1.C, 425- AR, 
1936 Lah. 1008. 


Sec. 172— Right to remove encroach. 
ments erected without permission, if subject 
to any limitation. 


Sec. 172, Punjab Municipal Aot. givesn 
stafulory right to a Municipal Committee in 
the Punjab to remove any encroachment 
eracted without permission, and there is no 
limitation in point of time, except that com- 
ponsation must ba paid, if the structure is 
more tban three years old, (Beckett J.) 


MUNICIPAL COMMITTEE, AMRITSAR vs. 
Msst. GUJRI. 


38 P.L.R. 744=A,1,R. 1936 Lah, 182= 
159 1.C. 639, 


Sec. 225—Civil Courts if can interfere 
with an order ofi tne Muntctpal Committee, 
which & ultravices. 


Seo. 225 A the Punjab Municipal Act does 
not oust the jurisdiction of the civil court 
to interfere with an order of the Municipal 
Committees which is found by it to be ultra- 
vires, arbitrary, oppressive or capricious, 
(Jailal J.) 


‘MUNICIPAL COMMITTER, SIALKOT vs. 
JAGAT SINGH. 


38 .P.L.R. 832160 iC. 942=A,LR, 
1936 Lah. 572. 


Sec. 232— Resolution of Municipal 
Commitiee granting sanction suspended by 
Deputy Commisstoncr—suspension order, tf 
can affect validity of sanction already acted 
upon. 


Punjab Municipal Act—(Consd.) 


When sanction to erect a structure haa 
been granted by the Municipal Cominittee 
by a resolution and has been acted upov, 
un order by the Deputy Commissioner acting 
under See, 232, Punjab Municipal Act sus- 
pending the resolutiun graniing sanction, 
ounnot affect the validity of the sunetion 
granted by tha Committee and noted upon. 


(Coldstream J.) 


MOHAMMED Hussain vs. MUNICIPAL 
COMMITTEE, SIALKOT, 


38 PL.R, 8S97=A.LR, 1936 Lah, 689= 
165 1.C, 856. 


ion PREEMPTION ACT (I OF 


Sec. 8— Notification excepting land in 
Municipal limits from right vf pre emptron 
— Land brought within such limits after 


notification, tf covered. à 


Where the local Government under Seo. 8. 
Punjab Pre-einption Act declared by noti- 
fication that in a certain area within the 
limits of a Municipality the provisions of the 
Punjab Pre emption Act would not oporate 
and subsequently certain other lands were 
brought within the Municipal limits, held 
that the notification issued by thea Govern- 
ment was wide enough to cover the area 
which were subsequently included within 
the limits of the Municipality after the date 
of the notification. (Jaslal, J.) 


HIRALAL vs. Mev, JIWAN, 


17 Lah. 426238 P L.R, 876=A,1,R, 
1936 Lah. 1415-2161 LC. 660, 


Sec. 11—Application by decreeholder 
Sor attachment of house purchased by Judg- 
ment debtor—pre-emption suit decreed—~ 
preemptor debtor depositing mony in court 
such deposit if exempt from attachment. 


The decree-holders in exeontion of their 
decreas against the Judgment-debtor app- 
lied for attachment of a housa purchased by 
him. Before the attachment could be effec- 
ted a suit for preemption had been filed. 
The suit was decraed and the pre-emptor 
deposited 2 certain amount in the Court 
which bad not been drawn by the Judgment 
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debtor, the deoree-holder applied for attach. 
ment, (Jat Lal J.} 


ISHAR SINGH vs. ALLAH RAKHA. 


38 P.L,?, 9062-2165 iC. 658=A ER, 
1936 Lah. 698. 


Sec. 15—"“Ouwner of the estate” —Signifie- 
ance of the expression. 


The term “owner of the estate’ as used 
in Sec. 15. Panjab Pra-emption Act iim- 
porta ownership of agriouitural land only 
and aa ennn as an aren of land which was 
admittedly agricultural before is converted 
into a building site, it at onca ceases to be 
a part of the astate and its owner therefore 
is deprivad of ali those privileges which he 
could otherwise enjoy under the law. (Add: 
son A.C. J. & Din Mohammad J.) 


Swan MOHAMMAD vs, MT. PATRI, 


17 Lah, 322=38 P.LR, 6642 AR, 
1936 Lah. 292. 


Sec. 15(b)— Right of cognates of vendor 
fo pre empt. 


A person who igs R cognate of the vandor 
is entitled to pre-ampt n sale of property in 
favour of any stranger, The nse of the ex- 
pression “in order of suceassion’, in cl. (b) 
af Sec. 15. Punjab Pre-emption Act, clearly 
indicates that every person who would ha 
entitled to succeed under the law is entitled 
to maintain a anit for pre emption, but if a 
preferential heir chooses to exercise the right 
then the right of the remoter heir is 
defeated, 


GHULAM ALI os. KUTABDIN. 


38 P.L.R, T74=AELR. 1936 Lah. 477= 
163 £,C. 513, 


Sec. 16— Owner of Urban immovable 
property. tf entitled to pre-empt the sale of 
agricultural land, 


A parson wh? is the owner of an Urban 
immovable property is not entitled to pre- 
empt the sale of agricultural lang within 


Punjab Pre-emption Act—(Contd} 
the limits of the urban area, 
AC d.& Din Mohammed J.) 

SHAH MUHAMMAD vs, MT. PAIRI 


17 Lah. 322=38 P.LR. 664=A.LR. 
1936 Lah. 262. 


{Addtsn 


PUNJAB RELIEF OF INDEBTED- 
NESS ACT \VITOF 1934) 


Sec. 6 — Part IIT of the Act, if applicable 
to sutis and appeals pending or fled before 
the pasting of the Aot. 


According to Sec. 6, Punjab Relief of 
Indebtedness Act, the provisions of Part 
ill of the Act apply only to suits which 
wera pending or instituted after the com- 
mencement of the Act. They do not apply 
toa snit decided before the coming into 
force of the Act, even though an appesi 
is pending from such suit on that date. The 
legislature presumably used the word ‘suit’ 
advisedly in Sec. 6, so as to exclude appeals 
from the soaps of the section. (Bhide J.) 


MOHAMMED vs. CHUNI LAL, 


38 PLR. 885=A.1R. 1936 Lah, 678= 
165 LC. 657 


PUNJAB SIKH GQUEDWARAS ACT 
(VIII OF 1925) 


Sec.—:2 (a)—Udasiss. if may be presumed 
to be Sikhs. 


For the purposes of the Punjab Sikh 
Gurdwaras Act. Udasis may nok be presum- 
ed to be Sikhs, and the change Ya the defini- 
tion of tha term “Sikh” by the Amending 
Act 111 of 1930 has made no difference in 
this respect. {Coldstream it Bhide JJ.) 


MUKAND SINGH vs, PURAN Das. 


38 P.L.R. 835-163 £,C. 727- AIR. 
1936 Lah. 924. 


Sec.—5— Petition under the section— 
duty of the tribunal 


In a petition under Sec. 5. Punjab Sikh 
Gurdwaras Act, what the Tribunal has 
primarily to decide, is the right, title or 
interest of the petitioner in the property in 
dispute. It may have to detgrmine tha 
objections raised by the Opposite party for 
that purpose, but the section does not seem 
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to justify the determination of the objector's 
rights only, without any pronouncement 
on the rights of the petitioner, (Coldsiream 
Bhide JJ) 


COMMITTERE OF MANAGEMENT OF 
GURDWALAS, AMRITSAR vs. ATMA SINGIL 


38 P.L.R, §865=A,1.R, 1936 Lah, 643 
= 165 LC. 667. 


Seca. 7 (1) & 8--Person describing pra- 
perly as private one aad not claiming to be 
hereditary office holder tf entitled to fall 
under See. 8. 


A person claiming a property as his 
private property and investing if with a 
sectarian character, can under no cir- 
cumstances be described as an olfice-holder 
attached therte, much less a bereditary 
oflice-holder, Ifa pereon wishes to claim 
the benefit of Seo. 8 of the Punjab Sikh 
Gurdwara Act, he must expressly assert 
that the placa is a Gurdwara, and that he 
holds an hereditary offica attached ta it. 
(Addtston A.C. J. & Din Mohammed JJ.) 


BASANT SINGIT vs. KARTAR SINGT. 
ALR, 1936 Lah. 213 = 162 LC. 847. 


Sec. 8 —Hereditary ofice-holder, meaning 
of, 

A hereditary office for tha purpose of 
Seo. 8 of tho Panjab Sikh Gardwaras Act 
means an office, the sticcassion to which 
before 1st Janunry, 1920, devolved accor- 
ding to hereflitary right, or by nomination 
by the office-holder for tho time being. 
(Coldstream € Bhide JJ.) 


ALBEL SINGH vs, NARAIN DAS. 
38 P,L.R. 870=A.1,R. 1936 Lah, 675 


Sec, 8 —Right to present petition under 
the section, 

It is open to any hereditary office-holder 
to present a petition under Sea. 8, Panjab 
Sikh Gurdwaras Act. It is not necessary 
that he should be sither a past office-halder 
ora present office bolder, (Coldstream & 
Bhide JJ.) 

ALBEL SINGH vs. NARAIN DAS. 

38 P.L.R, 8702 A.LR, 1936 Lah, 675. 


Punjab Sikh Gurdwaras Aot— (Contd) 


Sec. 8—Nirmalas if belongs io Sikh 
priesthood, 


The Nirmala Panch was started by Guru 
Govind Singh. The Nirmalas ere not a body 
like tho Udasis who broke off from Sikhism 
before it had reached its fun] stage. The 
Nirmalas who were originally theologians 
by venson of their training had oertain lenn- 
ings towards somo of the sacred Hintu 
hooks bui they are the first and foremost 
Sikh priests. (Addison & Abdul Rashid, Jd.) 

BISAKHA SINGH vs. SOCHA SINGH, 

38 P.L.R, 761= 163 I.C, 524, 


Sec. 10—Petition stating that non-app- 
licant has no right— non applicant not pult- 
iny any claim -- Tribunal, tf can determine 
non applicant's right, 

Tho power to deal with a petition undor 
Sec. 10, Punjab Sikh Gurdwaras Act, does 
not include authority to determine n elim 
not included in the petition itself Therefore 
wharo the petitioners stated that certain 
persons had no right of superinfendeteo 
and control, the celain being bused on the 
plea that the petitioners wers owners of the 
Bunga and the evidence adduced by them 
was to prove that the Bunga waa not waki 
proparty, keld, that on thu failure to prove 
the claim, all that the Tribunal could do 
was to dismiss the petition, und if had no 
right to adjudicate upon the question as to 
what right were possessed by the non-appli- 
canta, (Coldstream & Bhide JJ.) 


KESAR SINGH os. BALWANT SINGH, 
38 P.L.R. 861=A,.1.R. 1936 Lah, 645, 


Sec. 16(2)—Jssues under—Onus of 
proving the affirmative in respect of the tssites 
under Sec. 16(2) on whom ites, 

The onna of proving the affirmative in 
respect of issues raised under the sub-olan- 
seg of sub-seo, 2of sac. 16 of the Sikh 
Gurdwaras Act ison persona who claim a 
Gurdwara to bea Sikh Gurdwara contam. 
plated by the Act..(Sir George Rankin.) 


Hem SINGH vs. Monunt Besant DAS 
KANG, 


63 LA, 180=17 Lah, 146=40 C.WN, 
610 =3f Bom. LR. 479=38 P.L.R, 378 
1936 M.W.N. 341=63 C.L,J, 39)= 
161 LC. 529=A.LR, 1936 P,C, 93, 
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Sec. 16(2) (ii —Dharamsala private 
property at foundation —subsequent rebusid- 
ing by Sikh ani Sikh worship thereafter, if 
can make tt a Sikh Gurdwara. 


A dharamanla, at the time of its founda- 
tion was not a public institution, but was 
the private property ol the Udasi fraternity, 
Years later, it waa rebuilt by the Sikhe, but 
was continued to be managed by the heredi- 
tary mahants. Subsequent to the re-building, 
the worship at tha institution was Sikh 
worship Heid, that this fact alone did not 
make the dharnamsala a Sikh Gurdwara 
within tha meaning of Sec, 16 (2) (ii) of the 
Punjab Sikh Gurdwaras Act. (Cofdstream 
Ê Bhide JJ.) 


ALBEL SINGH vs. NARAIN DAS, 
38 P.LLR, 870=A'LR, 1936 Lah, 675 


See. 16 (2) (iiij—Proof required for 
establishing that a Dharamsalats a Sikh. 
Gurdwara, 


In order to suceged in proving that a 
Dharamsala isn Sikh Gurdwara under the 
provisions of Sec. 16(2) (iii) of the Paniab 
Sikh Gurdwara Act, it is necessary to prove 
not only that the Dharamsala was being 
usod for public worship by Sikhs before and 
at the time of the presentation of the appli- 
cation under tha section., bat also that it was 
established for this purpose. (Coldstream 
€ Bhide JJ.) 


MUKAND SINGH vs. FURAN Das, 


38 PL.R, 831=168 LC. 7272 A.LR 
1936Lah 924, 


Sec. 16 (2)(iii)—Necessary ingredients 
for constituting an institution a Sikh Gur- 
dwara, as contemplated by the Act. 


Where there is na reliable evidenca to 
show that the institution in dispute had 
heen established for public worship by the 
Sikha, and it appears that the grants made 
to the institution were by way of charity and 
contained no referenca to any publio wor- 
ship, it cannot be held to be estadlished 
that the institution wag founded for public 
worship by the Sikhs. The mere fact that 
the institution was giyen grants cf lands by 


Punjab Sikh Gurdwaras Act—(Contd,) 


a Sikh Sardar and a Sikh prince, and that 
it was named after Bawa f Nikha Singh who 
was apparently a Nirmal Sadb, cannot he 
held to be sufficient to astablish that the 
institution waa founded for public worship 
by tha Sikhs. The granta may very well 
have been made only for charltable purpo- 
sea, Such an institution therefore cannot 
he declared as a Shikh Gurdwara, {Bhide 
& Currie, JJ.) 


SANTA SINGH vs. PURAN DAS. 


AAIR., 1936 Lah. 219= 162 LC. 858 


Sec, 16 (2) (iii)— Establishment of 
Gurdwara for use by Sikhs for public wor. 
ship, if must be’ proved by adequate evidence 
even when institution old. 


Even if a Gurdwara be an old one, that it 
was established for use by Sikhs for the 
purposes of public worship must be estab- 
lished by. suitable and sufficient evidence 
adwissibla under the Evidence Act, al- 
though the great nge of the inatitution may 
taken into account in estimating the eyid- 
ence, (Str George Rankin). 


Hem SINGH vs. MonUNT BASANT Das. 


63 L.A. 80217 Lah, 146=40 C.W.N. 
610= 38 Bom.PL.R. 479238 P.LR. 
378= 1936 M,W.N. 341 = 63 CLJ. 390 
=161 1 C, §29=A.LR. 1936 P.Ç. 93, 

a 


Sec, 34— Decree of the High Court under 
the Act— Appeal to Privy Council. 


The jurisdiction exercised by the 
Tribunal constituted under the Sikh Gurd- 
waras Act and the jurisdiction on appeal 
given to the High Court ara not special 
jurisdictions ac as ta exclude the application 
of the principle that when a dispute is 
referred to an established Court without 
any limitatione, the ordinary instances of 
procedure in that Court including any gene- 
ral right of appeal froin its decisione, attach 
thereto, Therefore the provisions of the 
C. P. Code can with reference to the appeals 
to the Privy Counchl upply to decrees of 
the High Court under Sec. 34 of the Sikb 
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Gurdwaras Act. 40 C, W. N.. 21 distinguis- 
hed, (Sir George Rankin.) 


Hem SINHG vs. MOHUNT BASANT Das, 


63 L.A. 180217 Lah. 846=40 C,W.N, 
610=63 C.L.J.390=38 Bom, LR. 479 
= 1936 M W.N, 341=44 M.L.W’ 443= 
38 P.L.R. 378=161 LC, 529=A.LR. 
1936 P.C. 93, 


PUNJAB TENANCY ACT(XVI OF 
1887) 


Secs. 50 & 70 (3) {g} -Occupancy 
right on tenant becoming tnsolvent —Land- 
lord recovering possession of the land from 
vendee—Suit by tenant for recovery of pos 
session from landlord—Suit, if cogntsable 
by Civil Court. 


The occupancy rights of certain ton- 
ants on their becoming insolyents were on 
their application sold and purchased by a 
third party. The landlord thereupon sued 
in the Revenue Court for cancellation of the 
Bale and recovery of possession. After the 
landlord had recovered possession, tho ex- 
occupancy tenants instituted a suit against 
him for possession of the said lands on the 
ground that the landlord having come into 
possession of the lands they ward entitled 
to bold is as occupancy tenants. Held, 
that the snit was cognisable by a Civil 
Court. (Addiston È Abdul Rashid JJ.) 


ANTU vs. HUHAMMAD IBRAHIM ALI 
KHAN, 


38 PLR. 465=A.1,R, 1936 Lah. 657, 


Sec. 59 — Continued possession throug 
generation —presumpison of right of last 
person. 


Where posssssion of property has 
been traced for several generations, the 
law allows a presumption in favour of 
tha last person that he obtained his right 
from his father. (Agha Haidar J.) 


SHER DIN vs. SHAH NAWAZ, 
38 P.L.R, 433. 


Sec. 59 Occupancy tenant dying with- 
out male descendant or widow—Right of 
succession, 
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Under Seo. 59, Punjab Tenaney Act if 
an occupancy tenant dies without leaving 
any male lineal descendant or a widow, 
the tenancy is extinguished unless there 
are in existence any male collateral relations 
in the mala line of descendanta trom the 
common ancestor of the deceased tenant 
and those relatives and such ancestors had 
occupied the hind, {Teckhand Abdul 
Raselud, JJ.) 


ISMAIL vs, FAZDA. 
AJR. Lah, 97, 


Sec, 60—Sutt by landlord for setting 
aside unauthorised transfer—by tenant-other 
landlords, if can benefit by the decree obiained 
in the suit rights of the transferor tenant, 


A decreas obtained by one of the 
landlords setting aside under Sec. 60, 
Punjab Tenancy Act, an alienation by an 
eccupancy tenant enures for the benefit 
of allthe landlords, whose rights cannot 
be affected by the failure of the deeree-hol- 
der landlord to execute his decree. The 
decreas also enures for the benefit of the 
occupancy tenant, who oan recaver possu- 
ssion of the transferred accupancy bold- 
ing, but only on refunding the consideration 
money received by him. If he sues to 
recaver possession of the occupancy holding 


_ the transferee oan recover the consideration 


money by application in the suit, without 
resorting to œ reparate suit for the 
purpose. (Bhide J.) 


SUBA SINGH vs. HADAYAT. 


. 36 P,L.R, 922=A,LR, 1936 Lah. 706= 
165 LC. 640, 


Secs, 60, 76 & 77—Valididiy of sale 
occupancy right in favour of landlord Sutt 
by landlord for declaration of his rights 
of under the sale—dJurisdiction of the Civil 
Court to entertain. 


A wilow succeeded to tha occupancy 
rights of her husband in cortain lands 
and subsequently sold those rights to the 
landlord and gave him possession of the 
land. When the landlord applied to have 
mutation of those rights made in his 
favour the Revenue authorities refused to 
effect the mutation on tke ground that 
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Punjab Tenancy Act—‘Contd,) 


the sale of the occupancy rights waa void 
under the law. Tha landlord thereupon 
instituted a snit for a declaration that he 
was the owner of tha land, i.e., that oecn- 
pancy 
had been extinguished by the sale in his 
favour, Held, that the Civil Court had 
jurisdiction to antertain thesuit as relation- 
ship of landlord nnd tenant no longer 
existed, the widow having sold her rights 
in the land to the landlord. Held, fur- 
ther that the sala of the oceupancy 
righta fo the landlord was not void but 
only voidable at the instanca of tha 
landlord. (Jailal J.) 


MST. MALLAN vs, GORA MALL. 


38 P.LR, 564=163 1.C. 838=-A,1.R. 
1936 Lah, 922. 


Sec, 77— Suit for possession of occu- 
pancy right tf cognisable hy civil court, 

Seo. 77, Punjab Tenancy Act.or any 
other provision of law Roes not oust the 
Jurisdiction of the civil court to entertain n 
suit for possession of oceupaney land or of 
a houes in the Abadi. (Tekchand & Abdul 
Rashid, d.) 


ISMAIL vs, FAZLA. 


A.LR. 1938 Lah, 97. 


-Sec. 77--Suit for declaration thai 
plaintiffs were in possession of land as coe 
sharers tn village and not as tenants, if can 
be brought in the Civil Court, 


A suit for a declaration that the plain- 
tiffs were in possession of certain lands as 
co-sharera in the village and not as tenants 
and therefore not liable to ejectiment until 
partition is not barred under any clause 
Sec. 77, Punjab Touancy Act or any other 
provision of law. Such a suit is clearly cog- 
niaable by a Civil Court, and a dismissal of a 
suit by the Revenue Court contesting a 
notice of ejectmant does not operate as 
res judicata. 9 Lah. 38 distinguished. 
(Tek Chand J.) 


MEAR SINGH v3. SOHAN SINGH. 


38 P.LR, 915=165 ],C, 521=AJ.R. 
1936 Lab. 710, 


53 


rights which vested in the widow: 


Punjab Tenancy Act—(Conid,) 


Sec. 77—Suit relating to aland used not 
for adriculture, but for building, tf cognis- 
able by Civil Court. 


Where the land in dispute is neither 
ocoupied nor has it been let for agriculture, 
but is occupied ns the site of a building 
in a village, the provisions of the Pun- 
jab Tenarey Act are nob applicable and 
u guit in respect of the land is not excluded 
from the jurisdiction of the Civil Courts 
hy Sec, 77, Punjab Tenancy Act. (Jas 
Lal J.) 


AMAR SINGH vs SUNDAR, 


38 PLR, 554=A,LR. 1936 Lah. 662 
164 I.C, 749. 


RAILWAYS. 


Crop of in inflammable nature grown 
clos: to railway line—loss by fire caused by 
sparks from engine—owner not maintaining 
fire line between his crop and Railway, tf 
guilty of contributory negligence. 


Dry standing grass on the lands of the 
Railway Company adjoining the Railway 
line, caught fire from sparks from the Rail- 
way engine, and the fire spread on to the 
plaintiff's land and burnt his standing patel 
grass. The plaintiff thereupon claimed 
damages against the Railway Company, Held 
that, even if the omission of the Railway 
Company to out the grass on the lands adjo- 
ining the Railway lina amounted to negli- 
gence the plaintiff was guilty of contributory 
negligence in as much as he was wel) aware 
that e danger may result fromethe use of 
Railway engines in a statutory hanner and 
did not take the ordinary precaution of 
placing a fire line between his crop and the 
Railway fencing, and was therefore not en- 
ag to damages. (Sulaiman C., J, € Bennet 
J. 

B. B. € O. I. Ry, Co, vs. DWARKA 
NATH, 


1936 A.LJ, 262=1936 A,W.R' 301= 
161 1.C, 882=A,1R, 1936 All. 771, 


RAILWAYS ACT (IX OF 1890) 


Secs. 58,75 & 78— Declaration as to 
value—Constgnor, if can go behind such 
declaration, 


. 
. 
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The plaintiff had sent a consignment of 
Ganja by the B. N. Railway and had made 
a cortain declaration as to the value of the 
total consigninent, A part of the consign- 
ment having been lost, the plaintiff brongbt 
a suit for compensation for an amount ex- 
ceading the proportionate value of the loss 
according to the declared value of the whole 
consignment but not exaeeding the total 
value so declared. Held, that the plaintiff 
was estopped from proving the real value 
of tha consignment and was entitled to re- 
cover only the proportionate value nocord- 
He his declaration. ( Wort Rowland 
JJ, 


SORABJI DADABHAI vs, B. N. RAILWAY 
Co. 


15 Pat. 394= ALR. 1936 Pat, 393= 
163 I.C. 885=17 Pat, L, T, 268, 


Sec. 72— Risk Note Form 'B'— Res. 
ponsibility of Railway Company in des- 
patching perishable goods, 


There is nothing in the rules framed 
under the Indian Railways Aot which 
requires a through wagon of perishable 
gocds to be rushed fron the station of 
despatch to its destination by the first 
available train. It is only where there are 
full wagon loads of periahable goods that 
they are to be attached to the first avnilable 
train. £ Agarwalla & Saunders, JJ.) 


SECREBAR Y OF STATE FOR INDIA vs. 
Ram LAKHAN RAM. 


17 P,L,T, 521. 


Sec. 72—Risk Note Form 'B'—Con- 
signment of potatoes— Railway Company 
not aware of another consignment of rotten 
potatoes along with it —Misconduct, if any. 


Where the plaintiff soed for damages for 
loss suffered by him due to the Railway 
Company having loaded his consignment of 
potatoes with another consignment of rotten 
potatoes, keld, that in the absence of evid- 
enca that the Railway Company were aware 
of the fact,of the other consignment not being 
in sound condition, the Railway company 
could not be said to be guilty of misconduct 
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so as to make the Company liable for dama- 
ges. (Agarwalla & Saunders, JJ.) 


SECRETARY OF STATE FOR INDIA vs, 
RAM LAKHAN RAM. 


17 P.L,T, 521, 


Sec. 72- Goods conveyed under risk 
note damaged by reason of being kept with 
other ofensive goods — liability of the Com- 
pany. 


The plaintiff sued for damages in respect 
of certain grat skina whicb be had despatch- 
ed nuder a risk not, and which had been 
damaged by being loaded along with a cer- 
tain acid known as formal be hyde, The 
railway denied liability on the ground that 
there had been no negligence on their part, 
and the jara of format dehyde were not 
dangerous ; combustible or inflanableearticle 
requiring them to be carried separately. 
Further, 115k note A, which had been exeo- 
cuted by the Sadar ezprossly stated “liable 
to dryage and damage. Held, that under 
the circumstances, the Railway Company 
coukl not be mada liable, as the servanta of 
the company could not be considered to 
have had knowledge of the likelihood of 
damage being caused by the geods being 
carried along with tbe jars of formal de 
hyde. (Venkataramana Rao J.) 


RosHan UMAR KARIM vs. MADRAS 
Å SOUTHERN MARHATTA RAILWAY, LTD. 
59 Mad. 789270 M.L.J, 808=1936 


M.W.N. §84=43 M.L,W, 638=A,1R. 
1936 Mad, §08=163 LC, 493, 


RANGOON (CITY) MUNICIPAL ACT (VI OF 
1922). 


Seo. 194— Person appointed by Local 
Government to exercise powers of Revenue 
Officer, selling taz payer's property for 
arrears of Municipal tax— mortgagee of the 
pro perty giving notice to such person claim 
ing the surplus sale proceeds— sale proceeds 
deposited into Corporation Bank and paid 
io mortgagor under directions of the Officer 
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Rangoon Municipal Act—(Contd,) 


selling the properiy— liability of Corporat- 
ton to the mortgagee. 


In exercise of the powers under Sec. 
194, Raugoon City Municiprl Act, the Local 
Government appointed the Akinwan. Cor- 
poration of Rangoon, for the purpose of re- 
covering arrears of taxation from rate payers 
and authorised the said officer to exercise 
the powera conferred and the duties imposed 
upon tha Revenue Officer under Seos. 45, 46 
and 57 of the Lower Burma Land and Reve- 
nue Act. The Akunwan having said the 
properties of a tax payer for arrears of 
Municipal taxes, the plaintitfs, who were 
the tnortgagees of the property give notice 
to the Akunwan of their rights as mortgagees 
and claimed the surplus sala procceds. The 
sala proceeds howsver were not paid to the 
mortgagees, but deposited in the Corporation 
Bank and later paid to the mortgagor under 
inatructions of the Akunwan. The plain- 
titfa therenpon sued the Corporation for the 
recovery of the surplus proc eds of the anle, 

Heid, that the Akunwan n perlorming- 
tha functions under the Aut was uot acting 
as theaervant or agant of the Corporation 
but aga persona designata vested with 
special powers of a judicial character, 
His action in tho disposal of the sale proceeds 
could not therefore be controlled or influe- 
need by the Corporation, nor could the 
Corporation be made liable to third persons 
for any negligenca or deriliction of duty on 
his part. Moreover the Corporntion had no 
beneficial interest in the surplus sale pro- 
ceeds, which it held solely ar a baileo and 
was bound to pay them out according to 
the direotions of the Revenue Officer, (Page 
C. J, € Mya Bu J) 


BALTHAZAR & Son, LTD., vs. MUNICI- 
PAL CORPORATION OF THR CITY OF RAN- 
Goon & ANR, 


14 Rang. 16027160 LC. 448=A.1LR. 
1936 Rang 354. 


RECEIVER. 


Mortgage sutt—eriterton for appointing 
a Receiver. 


The mere fact that interest is in arrear 
does not entitle the plaintiff in a mortgage 
suit to have a receiver appointed. In order 
to have a receiver appointed. be must 


Reoeiver— (Contd) 


show that the security originally sufficient 
is Ilkely to become insufficient either by 
reason of considerable accumulation of 
interest or by reason of depreciation of the 
valve of the property itself. (Mya Bu & 
Baguley JJ.) 


S. K. R, M. CHETTYAR vs, V. B. A. 
CHETTUTAR, 
14 Rang. 16=160 1,C, 490, 


Appointment of—Apprehenston that deft. 
would wrongfully dispose of his property tf 
a ground for appointing a Receiver. 


The mere apprehension in the mind of 
the plaintiff that the defendant would 
wrongfully dispose of his property is not 
suflicient to justify the Court in appointing 
n Receiver without further enquiry ae to 
tho basis of the apprehension. (Helton, J.) 


Hart KISHAN LAL 4 Sons vs, PROP- 
LES BANK OF NORTHERN INDIA Erp, 


AJR. 1936 Lah 102, 


Anpointment of—Creditor having right 
agains: specific fund or estate—Right to have 
a Receiver appointed. 


There is a distinction between the pra- 
ctice of appointing a Receiver in the case of 
a general creditor and in the case of a credi- 
tor who was a rigbt against a specific fund 
or estate, The latter class of erelitors is 
entitled toa Receiver on the®ground that 
they havea special or equitable charge or 
liable upon the debtor's property. (Hilton J.) 


HARI KISHAN LAL & SONS vs. PEOP- 
LES BANK OF NORTHERN INDIA Ltn. 


AIR. 1936 Lah, 102, 


Appointment of receiver by insolvency 
court—subsequent appointment of recetucr in 
mortgage suit’ uf legal, 


After a preliminary decree had been 
passed in a mortgage suit, the mortgagors 
were declared insolvent and a receiver was 
appointed by the Court. Later the mort- 
gagaa-decree holder in the mortgage suit also 
applied for the appointment of a Receiver to 
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Receiver—(Contd.) 


take charge of the mortgaged properties, 
and a Reosiver was appointed by the Court. 
Held, the appointment of a Receiver ab the 
instance of the mortgagee dearea-holder was 
nat proper as it had the effect of depriving 
tho era titora in tha insolvency proceedings 
of the benefit of the usufroct of the mort- 
gaged praperty although the mortgagee had 
not till then obtained a final decree, 59 
Mad. 915 & 47 Cal. 411 eonsiderad (dAgar- 
walla € Rowland JJ.) j 


GO-CHURAN SINGH CHOUDHURY vs. 
RAMBALLABKH Dag, 


17 P.L,T. 671=163 
1936 Pat. 357, 


LC S811=A,1R. 


Axthortty to institute suits on behalf of 
estate— Ai what stage should be filed, 

An autborily from the High Court to ins- 
titute suits on behalf of an estate may be 
obtained by the Recsiver appointed to take 
charge of the estate ab any stage of the suis, 
the authority being merely for tha purpose 
of proving the bo:-nfides of the Receiver. 
(M. C. Ghose J.) 


CHANDRA Kumar DB vs. K.C. MU- 
KHERJEE, 


ALR 1936 Cal 289, 


RECORD OF RIGHTS. 


Presumption of correciness of entry in 
record af rights. 


@ 

A roco of right is entitled to pre- 
sumption of correctness even if it follows 
a previous record of rights in the matter 
of boundary lines between two districts, 
and finding of fact arrived at after ignoring 
the presumption is not binding in second 
appeal. (Dhavle € Agarwala JJ.) 


BHUPNARAIN SINGIT vs, HIRALAL, 


17 P.L,T:; 405=161 3.C. 709= A.R, 
1936 Pat, 185. ; 


Defence based on correctness of eniry in 
Record of Rights—onus to prove correctness 
on whom lies. 


In a suit for evictionof a tenant, where 
the tenant bases his defence on tha Record 


Record of Rights—(Contd.) 


of Rights, it is not for the. defendant to 
prove the custom or tsage which would 
support the correetness of the Record of 
Rights, but it is on the plaintifl to disprove 
the correctness on the entry by “proving the 
the absence of custom and usage nnd thore- 
by establishing that the Record of Rights 
was incorrect. (Rowland J.) 


RAM GOLAM SINGH vs, CHARAN MAH- 
TON & ORS, 


159 LC, 460=A,1.R. 1988 Pat. 57. 


Evidentiary value of record-of rights. 


The record-of rights hasa presumptive 
evidentiary value, and under the law tho 
entries in it must be presumed to be correct 
unless the contrary is proved by evidence, 
(Mohammad Noor & Varma, J.) 


Neral LAL Datta vs. GOBINDA BHU 
SAN SEN & ORS, > 


AIR. 1936 Pat, 142= 161 1,C. 695. 


Entry stating holding rent freo - landlord 
whether may file sutt for rent. 


Where the record of rights. correctly 
stated that the defendants were holding cor- 
tain tenure without paying any rent for it, 
it did not bar the landlord's right to obtain 
a decree for rent against the defendant. 
(Mahammed Noor & Rowland JJ.) 


Jyoti PROSAD SINGIL vs. RAJENDRA 
NARAYAN SINGH, 


ALR, 1936 Pat. 287=162 LC. 838, 


Adoption of boundary line from the Re- 
cord of Rights of neighbouring mouza — Ef- 


fect of, 


An entry in the Record of Rights opera- 
ten in the same way between landlord and 
tagant as between landlords of the same or 
of the neighbouring estates or mouzas in 
any other districts in tho matter of disputed 
boundary line ; it cannot be ignored merely 
because, it ia shown to have been based on 
the decision of any Loundary line dispute 
and it is iromaterial that the revenue survey 
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Records of Bighta—(Contd.) 


houndary was not ascertained. (Dhalve & 
Agarwalla JJ.) 


BHUPNARAIN SINGH vs, ITIRALAL. 


17 P.L.T. 405=161 LC, 7OB=A.LR. 
1936 Pat. 185, 


REGISTRATION. 


Deed vegsitered in Book 4 instead of 
Book 1—ef ect. 


A dead of transfer of immovahls property 
waa registered in Book 4 instead of Book 1. 
Held, that sneh an error in registration Aid 
nat invalidate the transfer, 39 ©. W. N. 
1191 followed. (McNair J.) 


GIRISH CHANDRA SEAT, IN Tar MA- 
YTTER OF, 
A.LR. 1936 Cal, 212=162 LC, 650= 
40 C.W.N, 1012 


REGISTRATION ACT (XVI OF 1908). 


Sec. 2 (5)— Flour Mill if immovable 
property. 


A flour milt being capable of being trans- 
ferred from one person to anotherand from 
one place to another, is not immovable 
property within the moaning of See. 2(6) of 
the Registration Act. 25 Bom. 129 followed, 
(Agha Haidar J.) 


` KHAN CHAND va, NUR MUHAMMED 


38 P.L.R. 375= A.LR, 1936 Lah. 242= 
1611C 63%, 


Sec, 2(6) & T. P. Act. Sec. 3—Right 
io receive future rents and profits of tmmov- 
able property, if immovable property. 


A right under a deed of settlement to 
receive rents and profits of immovable pro- 
perty, even though euch income may have 
ta be received form the hands of trustees, 
ia immovable property within the meaning 
of the Registration Act and the T, P. Act, 
in so far as the right relates to futura rents 
and profits. An assignment of such a right 
would be governed by the provisions contai- 
ned in the said Acts aa to transfers of 
immovable property and evidenco thereof. 
Bnt rents and profits which, at the time of 
the assignmert, have already been received 


Registration Act—(Contd,) 


by tho trustees of the settlement, or even 
hnya neerasd are nob immovable property 
(Sir George Rankin). 


M E. Moos Sons Lr, vs. OFFICIAL 
ASSIGNEE, RANGOON HIGH COURT. 


40 C.W,N. 1253=71 M.LJ, 440= 
t7 PL.T. 653= 1936 A.W.R, 809. 


Sec, 2:6) & T.P. Act. Sec. 3— Assign 
ment of right to future income of immov- 
able property, if must be by registered ins- 
trument. 

Where the interest of the aasignor was A 
vested right tn the income and s contingent 
right in the corpus of immovable property, 
1,8., a right to receive a shara of the income 
from the hands of trustees and right to re- 
ceive u share of the ultimate sale proceeds 
of the property, such sale to take place after 
tha happening of a certain event, held, that 
tke interest was immovable property for 
the purposes of the Transfer of Property 
Act and Registration Acts, limiting the 
interest in the first bead to future income. 
(Sir George Rankin), 


M. E. MOOLLA Sons LTD. vs. OFFICIAL 
ASSIGNEE, Rangoon High Court. 


40 C,W.N. 12535371 MLJ. 440= 
17 P.LT, 653=1936 A.W R., 809 


Sec. 17-~—Lease for 7 years—document 
if requires registration. 

A document to be evidence in eontract 
of lease of immovable property or a period 
of 7 years requires fo be registered under 
Seo, 17, of the Registration Act, and if it ia 
not registered, it is inadmissible in evidence, 
(Jail Lal J.} 


ALI GAUHAR vs. MAHAMMED., 
38 P.L.R 590, 


Sec. 17—Surrender of property excee- 
ding Ra. 100 in value—regisiration tf 
compulsory. 


In order to show that a party has econ- 
tracted himself out of his rights and surren- 
dered what ha bad already acquired with 
reference to the property the valde of which 
oxcaeds Rs. 100, the transaction must be 
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Registration Act—(Conid,) 


evidenced hy a rogistered document, having 
ragard to the provisions of Seo. 17 of the 
Registration Act. (Mitter & Patterson JJ.) 


KRrRISHNA Prosap Roy CHOUDHURY 
bs, SECY. OF STATE. 


63. C.L.J. 52=A,LR. Cal. 1937 774, 


_ Sec. 17—Compromise decree afficting 
tmmovable promrty not in susi, f compulso- 
rely registrable - Decree holder having Recet- 
ner appointed and Receiver obtaining pos- 
session effect of. 


A compromise decree creating n charge 
over certain properties which wara not the 
subjeet matter of tha suit is compulsorily 
registrable undor Sc, 17 of the Registration 
Act. The possession of a receiver, caused to 
be appointed by the holder of auch a decroa 
in execution is not possession in part per- 
formance of a contract so aa to make Seo. 
644 of the T. P. Act available and to cure 
the effect of non-registration of the decrev. 
(Panckridge J.) 


SIMBHURAM BERIWALA vs, GULZARI- 
LAL THAKUR, 


40 C.W.N, 974 164 I.C. 1009, 


Sec, 17(1)—Jamabandi signed by te- 
nant. showing increase of rent for increase of 
area of agricultural holdiug, if compulsorily 
regisireble, 


. 
à jamaBandi signed by tha tenant, show- 
ing an inorease of rent in respect of the in- 
creased area of an agricultural tenancy 
created by oral lease, is not compu'sorily 
registrable under Sac. 17 1) of the Registr- 
ation Act, 3 Cal. 864 followed. (Hdgley J.) 
RADHARAMAN CHOWDHURY vs, PURNA 
CH, MAITRA, 


40 C WN, 1330, 


Sec. 17(1)} (bi—"“Phatbands”— registra- 
tion, when neesseary. 


Where ina phatbandi lists are drawn 
up purporting to show which ara allotted to 
the plaintiffs and which are allotted to the 
defendants, and it is a formal document 


Registration Act—(Conid’) 


signed by all the parties, and is in substance 
and intention a document which parports 
to declare tha rights of the parties in the 
plois in suit, it requires registration under 
Sec. 17(1)(b), Registration Act, and is in- 
admissible in evidence, if itia unregistered. 
{Collister J.) 


NEPAL Ral rs. PARAS RAM Dune, 


1936 A W.R 1110, 


Sec, 17 (1) (b)—Sale ôf eguity of re 
demption ina mortgage valued at less than 
Rs. 100, uf requires registration., 


Tho salu of the equity of redemption in n 
mortgage the value of which is loss than 
Rs. 160, prima facie does not pasa any 
interest in immovable property of the value 
of Rs. 100, or upwards, and therefore does 
not require registration under Sec. 17 (1) 
(b), Registration Act. 48C L. J. 3 not 
followed (Beaumont C. J. and Wadia JJ.) 


PITAMBAR KuEMJI GUJAN & ORS. vs, 
RAJARAM SHAHA JIARF SURBARKAU MA- 
HAMMOKAR. 


60 Bom. 220= 38 Bom. L.R. 205=A,LR 
1936 Bom, 175 162 I.C. 269, 


Seca. 17 (1) (b) & 49--Reference-of 
dispute to arbitrator—award, when affecting 
immovable property, if compulsorily, gegis- 
trable. 


Where the parties by a deed of reference 
refer their diapntes bo an arbitrator, and the 
arbitrator givos his award, declaring the 
right of the parties in immovable property, 
worth more than a hundred rupees, the award ` 
is compulsorily registrable under Cl, (b) of 
Sec. 17 (1) of the Registration Act. (Court- 
iney Terrel C. J. & Fazl Alt J.) 


BADRI CHAUDHURI vs. Msst. CHAMPA | 
CHAUDHURAIN, 


15 Pat, 579, 


Secs, 17 (1) (d) & 90 (1) (d)— Lease 
for use and occupation of buildings. if eze- 
mpt from registration. 4 
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Where the wordings of a lease clearly 
and definitely refers to the use and ocoupa- 
lion of building, thoy must ke taken as leases 
of immovable property falling under See, 
17(1) id), Registration Act, bnt they are 
not exempt from registration under Seo, 90 
(1) (di as grants or assignment of an interest 
in land. WA All. 17 approved; 6 Pat 446 
distinguished, (Beckett J.) 


AMIR CHAND os. SECRETARY OF STATE 


38 PLR. 770- A.LR. 1936 Lab. 26= 
161 LC. 918, 


Sec 17 (2Mvir (before amendment 
of 1929)—Solenamah creating permanent 
lease and incorporated in decree, tf admissi- 
ble in evidence without registration. 


A colenamah creating a permanent lease 
and incorporated in the decree prior to the 
ameniment of Sec. 17 (2)(vi)} of the 
Registfation Act by Acb KAT of 1929i9 
wimnissiblejin evidence though unregistered, 
47 Cal. 485 followed. 2{Edgley J.) 


ABDUL RABAMAN MOLLA vs. ABDUL 
Hossain MOLLA. 


40 C,W.N, 585, 


Sec. 17 (2) (wi)- Compromise decree 
comprising property outside sutt passed before 
Ist April, 1930, if requires registration, 

A compromise decrees passed before, Lat 
April 1930, docs not require registration 
under Seo. 17 of the Regiatration Act even 
though it comprisea property ‘outside the 
suit. (Mukherjee € S. K. Ghosh JJ.) 


BAHADUR SINGH vs. RANI JyOTIRUPA 
DEBI. 


40 C.W.N, 1176, 


Sec. 17 (2) (viti)—Application to 
Revenue Officer requesting partition in a 
particular way, tf requires to be registered. 


An application made by the parties to 
a partition proceading requesting the Reya- 
nue officer to effect a partition in a parti- 
cular way cannot be said to be an instru- 
ment of partition and therefore it ig not 
required to ba registered. It is merely an 


Begistration Act—(Contd,) 


application to effect a partition or a recital 
of partition which has already been effected 
hy tha parties. An instrument of partition 
would have followed the order passed by 
the Revenue officer directing partition 
aceording to the terms contained in the 
application, 96 1, O. 227 dsstinguished, 
(Jaslal J.) 


NUR MAHAMMAD vs. AMIR 


38 P.L.R. 567= 161 [.C. 3=A,LR, 1936 
Lah, 708 


Sec. 28-—Registration in District, small 
property situated wherein included in deed, 
1f valid, 


Registration in m certain Registration 
District on the atrength of a small property 
situated therein and included in the dead 
ia invalid when there is no real intention 
that such property should pass under the 
instrument, atthorgh when there is such 
intention, the motive that the property 
is included for the purpose of allowing 
registration in the particular district may 
be immaterial. (Sir George Lowndes.) 


VENKATARAMA Rao vs, SUBBANADBI 
APPA RAQ. 


631A. 169=59 Mad. 539=63 CLJ 
382=40 C.W.N, 54521936 AWR. 
311=162},C. 29= A I.R. 1936 P.C, 91 
21936 A.L.J. 258270 M,L.J, 378=38 
P,L,R. 30843 MLLW, 456219 N.L.J, 
89238 Bom, i.R. 45721936,,M.W.N, 
305= 1936 O.W.N, 278. | 

. 


Sec. 32— Person signing a document on 
behalf of another on the basis of a Power of 
Attorney, if a person executing a document. 


A person who has a power of attorney 
from another to execute a “document and 
on the basis of such power signa a docu. 
ment on behalf of a principal is nota 
person executing a document within tha 
meaning of Sec. 32 of tha Registration 
Act. (Nasim Ali & Edgley J.) 


SATISH CHANDRA BASU vs. HAREN- 
DRA KUMAR GHOSH. 


40 C.W.N, 1951=A,1.8,1936 Cal, 442 
64C,LJ. 31, 
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RELIGIOUS ENDOWMENT 


Mortgage of temple service inam lands, 
if valid, 


In the case of temple asrvice inam 
lands, public policy requires that the 
property shonli as far na possible ba kept 
out of the reach of the creditors of the 
holder of the inam ta secure the due per- 
formance of the service in which the publia 
ara in‘erested, A martgage of the property 
would prima facia ba datrintrental to the 
interests of the tampla and is therefore 
invalid, (Venkata ramana Rao J.) 


RAMANATHAN CHETTIAR vs, KALIDASA 
KAVANDAN, 


71 M.L.J, 398244 M,L,W. 505= 
1936 M.W,N. 982=A.LR. 1936 Mad, 
5592186863 IC. 724, 


Power of Shebait to grant lease. 


When a shebnit grants a permanent 
lease at a fixed rent, it must ba found 
that the ontira nmount raised na selami 
was necessary to meat the actual pec- 
vuinry pressure on the estate. It must 
also he shown that the amount actnally 
required for meeting the present needs oi the 
estate could not be raised hy a lensa fora term 
of even in perpetuity ab ata variable rent. 
Tt must also ba shown that there was 
no immediate prospect of getting aullicient 
money from tha renta and profita of the 
ostate,@ If the Court is not satictied on 
those poifjs the permanent lease is liable 
to be sebaside. (Nasim Ali J} 


RAGHUMONI Ral vs. BIBHUTI BHUSAN 
Roy. 


64 C.L,J, 65=A.LR, 1936 Cal, 256= 162 
I.C. 790, abcd 


Suit against debuttar estate—proper per- 
son ta defend. 


The Shebait or trustes is prima facie 
the proper parson to defend a snit against the 
debnttar or trust property, and tha decision 
in a suit so defended will bind tha She: 
bait himeslf, the successive Shebait, the 
deity, ant the cestiue Aut trust, unless and 
until frand or negligence is established 


Religious Endowment- (Conid) 


on the part of the Shebait, (Ameer 
Ali J.) 

PASUPATINATH SEAL va, PRAIYUMNA 
KUMAR MALLICK. Wrage 


63 Cal. 454, 


Transfer of Shebaitship ~validity of. 


The transfer of ahebaitship “is absolutely 
void in the absence of any custom ganction- 
ing such transfer. (Metter & Peterson JJ.) 


Prosonna DER BAIKAT os. BENGAL 
Dooars BANK Lip, 
C2 -J, 399=ALR, 1936 Cal. 744, 


RES JUDICATA 


Plea of res judicata not taken in anpeai, 
if can be taken on suit being remanded. 


Where the respondenta, although entitled 
to support the order of dismissal of the anit 
on the ground of reg judicaia fail to do sn, 
they are precluded from raising the plen 
subsequently in the trial court, on the case 
being remanded to that Court for being 
heard on merits. (Cunitffe & Henderson J.) 

KyaJB HABIBULLA & ORS. ts, BEPIN 
Cu, RAI & Ons, 

ALR, 1936 Cal. 454 


Obiter dicta, if operates as resjudicata, 


When the opinion expressed in a case is 
really obiter for the purpose of that case, 
that opinion in that case dous not operate na 
resjudicata, {Addison & Sale JJ.) 

NARAIN SINGH vs. WARIUM SINGH. ` 

38 P.L.R, 790=A.LR, 1936 Lah. t8, 


Principle of constructive res judicata, if 
applies to execution proceedings. 

The principle of constructive res 
judicata forms part of tha general prenciple 
of rea judicatn and therefore applies to 
oxecttion proceedings aa well, 66.1, C. 693, 
91 N. L. R 23 relied , 9 All, 269 oxplainsd. 
(Vivian Bose J.) 

Met. Laxmi Bal vs, SEWARRAM. 


LL.B. 1936 Nag. 30=19 N.LJ. 1292 
£1651.C, 946-A.LR, 1936 Nag- 123. 
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BRes-judicata (Contd.) 


Execution by one decree-holder not objec: 
ted to— Subsequent objection, tf barred. 


The rule of constructive res judicata 
applies to execution proceadings, Thos 
where the objection that the decrea cannot 
be executed hy one of the joint decree hold- 
ers only ia not taken at the earliest oppor- 
tunity but the dearee is allowed to be exe- 
cuted partially, the objection cannot be 
takon at a subsequent stago. (Skemp J} 


Mest. DURGA DEVI vs. MATHRA Das. 
38PL.R, 680, 


Application for restitution or application 
Jor execution of part of a decree— Principle 
of resjudicata, if applicable. 

Whore the execution of a decree haa 
beon allowed to proceed and without any 
objection by the judgment-debtor which 
was apen to him and which be had 
opportanity to maka in such proceedings 
be is not entitled to raise such objection 
in aubsequent execution proceeding as the 
principle of resjudicata ebars him from 
doing so. But the above principle has 
no application to restitution or even to 
appliewtion for exeention of a portion of 
the desrea. 'Jirlal J} 

PUNJAB NATIONAL BANK LTD, Vs, NA- 
NHEMAL JANKIDAS FIRM. 


38 P.L.R, 7235ALR, 1936 Lah, 246 
2563 LC. 97, 


Application for revision rejected on the 
ground that deciston was appealable— Court 
af can grant rule on a subsequent occasion, 


An application for a rule and its rejec- 
tion does not make the matter res judicats 
and does not prevent a court ona subse- 
quent occasion,, if the oceasion arirês from 
granting a rula in the interesta of justice, 
(Wort J.) 


NASIRUDDIN HAIDAR vs, MOHAMMAD 


TAHIR. 
A.J.R. 1936 Pat. 119=161 LC, 26. 


Execuiton application — Requirements of 
Or. 21 rr. 11-14 not complied with —Order 


54 
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Rea jndicata—(Contd,) 


rejecting application— Whether res-judi- 
cata. 
Where an application for execution 


does not comply with the requiramenta 
of Or. 81,rr. 11-14, C. P. Coda, and 
the Caurt rajects the application as being 
not mnintainable, the order does not 
Operate as reajudicata in a subsequent 
proceeding in which the question is whether 
the previous application was according to 
law. (Suattiman C. J. Bennet J.) 


MAHAMMAD BAKIR DAD Khan m. 
NAND KISHORE. 


1936 A.W.R. 527=1938 ALJ, 571- 
163 LC. 841=A.1R, 1936 All. 467 


Finding by Court that secured creditor 
had relinquished his security for benefit of 
creditors—order not appealed agatnst— 
question whether eredtior had relinquished 
security or nol, if resjudicata. 


Where the Court finds that a secured 
creditor has relinquished his security for 
the general benefit of the creditora and 
the order bas not been appealed against, 
the question whether the creditor bas 
relinqusihed the security or not is res 
Jadicata having beenfinally and conclu- 
sively determined oud cannot be reagi- 
tuted subsequently. (Roberis C. J, € 
Baguley J.) 


BANK OF CHETTINAD vs. Ko Tin. 


14 Rang. 529-164 LC, 1064-A.)R. 
1936 Reng. 393. - 


RESTITUTION. 


Right to claim refund against decree- 
holder. 


The right of the auction—purchaser to 
arefund of the money paid by him is 
recognised aganist the decree-holder in 
Or. @1,r. 93, C. P. Code. In principle 
there is uo difference so far as aa the li- 
ability of the deorae-holder is concerned, 
whether the sale is set aside under Or, 
21, r. 92 orunder Sec. 47 of the Code. 
{Jaslat J.) 


RANBIR SEN vs, MOHAMMAD DIN. 
ý ALR. 1$36 Leh. 497 
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REVIEW, 


Judgment based on misapprehension of 
nature of attachment if can be reviewed. 


A decison of the judge in ə matter 
relating to attachment which is sought to 
reviewed if based on an obvious misappre- 
hension of the nature of attachment, it 
is anflicient reason for review. (Jailal J.) 


GURDIAL SINGH vs. KHAZAN CHAND, 
AR. 1936 Lah. 486= 163 IC. 374, 


REVISION, 


Chief Court in Ouda, if competent to ine 
terfere in revision with an order by an 
Assistant Collector, second class. setting 
aside an exparte decree for arrears of rent. 


The Chief Court in Oudh bas no autho- 
rity to interere in revision with un order 
pasned by the Court of an Assistant Collec- 
tor of the Second Class, that Court being 
not a Ceurt subordinate to the Chief Court 
within the meaning of Sec. 115 C, P. Code, 
(King 0. J.) 


GHANI AHMED vs. NANNHU & ORS. 
1936 O.W.N. 724= 1631. 930. 


Decree passed in terms of an award, tf 
open to revision- 


A decree which has been passed in terms 
of an award by an arbitrator to whom the 
diaputegad heen referred by the Court at 
the instance of tho parties, cannot be ques- 
tioned in révision, the policy of the law 
beiug that there should be no appeal from a 
decree passed in the terms of an award. 
{Agha Haidar J.) 


MUSLIM Bank OF INDIA, Lip, vs. 


MUHAMMED HAYAT, 
38 P.L,R. 783 


RIPARIAN RIGHTS 


Right of riparian owner to put up erec- 
lions. 

A riparian owner cannot interfere with 
the lives, that is the natural bed of tha 
river, or aerecoguized flood channel in any 
ci cumstances, whether* actual dumage or 
likelihood of damage to other riparian 


852 


Roparian Rights—(C ontd.) 


owner ia proved or not. But on his own 
land, he may erect any where defences 
against flooda or obstuctions at times of 
extraordinary floods subject to the condi- 
tion that he must not interfere with tha 
alive or a recognised Hood channel and that 
when flood water comes on ta bis own land, 
he must not take active steps to burn it to 
his neighbour's property. (Mukherji ik 
Ghosh JJ.) 

LANKAPARA TEA Co., LTP., vs. GOPAL- 
PUR TEA Co., LTD., & ORS, 


63 Cal, t008=40 C.W.N, 916263 CLI. 
210. 


Plaintiffs having a ficur mill on a river 
— Defendant raising height of a bund jur- 
ther below the rtver—Interference with 
working af plaintifs msti—Surt for 
damages, tf lies. 


The plaintiffs brought a suit for damages 
caused to the working of their four-milos 
on a river by the raising of the height of a 
bund two miles further down the river ior 
similar mill by the defendants, The evi- 
dence established that the dam raised by 
the defendants had caused a rise of 11 inches 
in the river of the stream below the dam 
of the plaintiffs. Held that the rasing of 
the level by this small amount was not such 
an interference with the natural righta of 
the plaintiffs as conld give rise to R right 
to sue for damages. (Sulaiman C.J. ¢ 
Bennet J.) 


MURTI ve, HANUMAN PROSAD. 
1936 A.L.J, 53421936 A,W.R. 507 


RIWAJ-I-AM 


Entry as to special cusium in Riwaztam 
Admissibility of, 


An entry in the Riwajiam recording 4 
spacial custom is adimissible to ptove the 
statement ulleged therein even if tbe state- 
ment be unsupported by instances and the 
onus of rebuttal lies upon the party dispu- 
ting the correctness of the entry. (Jaslat 
& Sale JJ.) 


JAWALA SING? vs. THAKUR SINGH. 
AJR. 1936 Lah’ 88= 162 I.C. 934, 
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SALE OF GOODS ACT (III OF 1930) 
Sec. 16 (1) (2)— Sale by retailers of 


wooden garments treated wiih excess free 
sulphites —-Purchaser contracting disease by 
wearing same— Retailer's liability tm con- 
tract. 

The appallant purchased woollen garm- 
ants from retailers aud wore them and con- 
tracted Dermatitis of external origin by 
reason of preserce in the garments of excess 
irea ‘sulphites due to negligence in manufac- 
ture, The appellant claimed damages ngai- 
nst both retailers and manufacturere. Held, 
that the retailers were linble in contract for 
breach «f implied warranty or condition 
under Esceps. 1 &2 of the South Australia 
Sale af Goods Act, the provisions of whieh 
are identical with those ot Seo. 16 of the 
Indian Sale of Goods Act. (Lord Wright.) 


RICHARD P. GRANT vs. AUSTRALIAN 
Knirtine MILLS LED. 
1936 A,W.R.255- 1936 A.L,J. 120, 


Sec. 33— Sale of wood of fallen trees— 
delivery of poisesston when takes place. 


In the case of a sale of the wood of cer- 
tain falten trees, the fact that the buyer has 
cut up the fallen trees does not amount to 
taking possession of them,and possession wo- 
uld pass to the buyer only when he pute the 
wood into cnats and takes it away. Tf he is 
prevented from doing this by a thir? party, 
He can claim a refund of the purehnae 
money from the seller. (Bennet J.) 


CHOTRT vs. RAM NATH BAHU. 


1936 A,W.R, 1010.= 1936 A.L.J. 1270 
= A.LR, 1936 All. 880. 


Secs, 45, 46 & 54— Right of commis- 
sion agent to resell goods. 


Under Sea, 46, Sala of Goods Act, an 
unpaid seller has a right to re-sell the goods 
in the circumstances provided by the Act 
and Sec. 54 of the Act authorises the nnpaid 
seller to resell after giving due notice, A 
commission agant is entitled to the remedy 
given to an unpaid seller in Sec, 45 of the 
Act and be has therefore a right to rotain 
and resell goods for whioh he has paid aa if 
4 Hii heen an uupaid seller, (King 


JAGRAM Das vs. BANARSI Das. 


1936 O.W.N’528= AIR, 1936 Oudh. 
303 = 162 LC. 746, 


SETTLE- 
(III OF 


SANTHAL PERGANAS 
coe REGULATION 
) 


Provisions of the Act tf excludes exten- 
ston of other laws to the district. 


Tha Santhal Parganas Act, 1855 doss 
not prevent subsquent addition of other 
lawa to those made applicable thereby to 
the Santhal Perganas and the Civil Proce 
dure Code has since been extended to 
the district by the Santhal Parganas 
Justice Regulation, 1898. (Sir Shaidi 
Lal J.) 


NRISINGHA Cy. NANDY CHOUDHURY 
os, RAdANTLt Prasan SINGH & ORS. 


15 Pat, 567=40 C.W.N 1061=17 PLL. 
T. 462=71 M.L.J, 60=163 LC. 49= 
38 Bom, L,R. 768=63 C.L.J, 476: AI, 
R. 1936 P.C. 188. 


Sec. 2— Procedure followed by the 
Santkal Courts, 


The "Santhal Courts”, that is the Courta 
of the officers appointed under Sec. 2 of the 
Santhal Parganas Act are governed by pro- 
cedures of their own prescribed by the Local 
Government, Some provisions of the O. P. 
Cade relating to the transfer of decrees hava 
been made applicable to suits tried in these 
courts by Regulation III of 1873. (Khawja 
Mohammed Noor & Saunders J.) 


JOKHI Ram SAGORMAL vg, MAHADEB 
MARWARI, ON 


17 PLT, S57=A,L,R, 1936 Pat. 104. 


Secs. 5 (2) & SA (1)— Suit relating to 
land lying partly in Santhal Parganahs 
and partly in another district instituted 
before Settlement afficer, tf may be trans- 
Jerred by him io Subordinate Judge of the 
other disirict, 


When a suit relating to land situated 
partly in the Santhal Parganas ani partly 
in another district is instituted under See 
5 (2) af the Santhal Perganas, Settlement 
Regulation before the oflicer+ mentioned 
therein, such oflicet can under Seo. 5 A (1) 
trausfer the suit to the appropriate 
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Santhal Prgs. Settlement Regulation 


—(Centd.) 

Cott in the other district. (Sir Shadi 
Lal). 

NRISINGHA CH. Nandy vs. RAJNITI 


PROSAD SINGH. 


15 Pat, 567=40 C.W.N, 1061=17 P.L, 
T. 461=71 M,L.J. 60=1831C. 49-33 
Bom. L.R, 768=63 CLJ, 4762 AIR, 
1936 P.C. 189, 


Sec. 6 - Power of Court to award in- 
terest from date of decree to date of realisa» 
tion. 


Sse. 6 of the Santhal Parganas Regula- 
tion only lays down that the intereat de- 
eraed on a loan or debt is not to exceed the 
principal. When ones a dacree has bean 
passed the loan or debt as the subject of 
enforcement no longer exista ; it is in offeot 
merged in the decree, and the allowance of 
interest on the decree, is not the allowance 
of additional interest on the loan or debt, 
Thus there is no reason why interest at the 
Court rate should not be decreed, on the 
amount dua under the loan from the expiry 
of tha date of grace to the date of realisn- 


tion. (Sir George Lonwdes.) 
Kusum KUMARI vs, Devt PROSAD 
DHANDBANIA. 
631A 114=15 Pat. 210=70 ML, 


355=43 M.L,W. 268=1936 M.W.N, 
308=40C.W.N 328=63 C,L.), 1542 
17 PLT, 89-38 Bom, L.R. 349= 1836 
ASW.R, 204=1936 O.W. N, 283= 1936 
A.L.W108=1601C 285=A,LR. 1936 


C. #3, 


Sec. 25 (a)— Settlement oficer refusing 
to record name of claimant to zemindari— 
Suit under the section, if maintainable, 


Sec. 25 (a), Bantal Parganas Settlement 
Regulation covers cases in which a settle- 
ment officer refuses to record the name of 
a claimant to a zemindari. The words 
*zamindars” and “proprietors” in the section 
mean persons who olaim to be zemindars or 
proprietors as against any other zemindar 
ve ee (Mohammed Noor & Varma 


SITARAM SINHA vs. JOGENDRA NARAIN 
SINHA s 


17. BLT. 1152 AR, 1936 Pat. 171 
161 LC, 706- 15 Pat. 386. 
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SCHEDULED DISTRICTS (ACT XIV 
OF 1874.) 


R. 9—Rule if prevents Privy Counctl 
from granting special leave to appeal. 


The effect of r. 9 of the rules framed 
under the Scheduled Districts Act is 10 
enable tha local Government to constitute 
prohac vice the Board of Revenue a Court 
of second appeal with full appellate juris- 
diction. The provision in the rules that the 
order of tha Board is to be final do not 
affect Hig Majesty's prerogative to grant 
special leave to appeal. (Sir John Wallis.) 


MAHESH Prosan SINGH vs, BADRI 
Lan Sanu. 
63 LA. 207263 Cal. 990=40 C.W.N, 
900=63 C.L]. 363238 Bom, LR. 
484=70 M.LJ. 663 = 1936 M.W.N. 593 
=43 MLW. 603=1936 ALJ 656= 
1936 A,W.R. 282=1936 O,.WN 313 
=161 LC .673=A.LR. 1936 P.C, 108 


SHIPPING. Š 

Terms of a charter party, construction 
of. 

The terms of a charter party eantainen, 
umong ethera the following clause. “The 
owner will lab and tha charterar will take, 
for the purpose of towing flata and mee 
WAYA HAKA the steamship “Srikrishna”. ; 
for a period of six months certain.. 
provided that the charterer shell not ‘ply the 
vyossel... „in salt water, nor usa the 
same for any other purposes than towing 
flats and barges without the consentin writ- 
ing of the owners.” 


Held, that in the absence of any other 
provision to the contrary, the agreement 
amounted to a demise of the vesael and the 
charterers were liable for negligence on the 
part of tha master and the crew. (Panc- 
kridge J.) 


VRAJA DAL ys, 
BHAHA. 


RANADA PROSAD 


63 Cal, 53. 


Disobeying Govt, rules regarding lights 
by sailing vessels—steam vessel collidiny 
with same, if liable when absence of light 
is not cause of collision. 


Ina case of collision between a steam- 
ship and a sailing vessel which has failed to 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


857 CIVIL DECISIONS 858 


Shipping—(Contd,) 


comply with Government rules regarding 
tha exbibiting of ligbta at night, the ommis- 
sion to exhibit proper lights is immaterial 
when it is shown that the absence of euch 
lights was not the causa of the collision and 
did not eonduoe to it; but the onus is on 
auch sailing vessel to prove that such was 
the case, (Guha & Bartley JJ.) 


RIVER SLEAM NAVIGATION Co, LTD. 
vs, FIRM oF LATE RaM KANAL MADHAR 
Cu PAUL- 


40 C W.N 633=161 I.C, 994-A.LR, 
1936 Cal, 153. 


SIND EAGAR DOAB COLONISATION 
ACT ‘I OF 1802: 


Reclamation of land during continuance 
of Act.—“Adna Malkiyat” rights if can be 
claimed after repeal, 


Certain lands wera reclaimed by the 
plaintiff during the operation of the Sind 
Sagar Dorh Act. The provisions of that Act 
Asbarred the acquisition of Adna Malkiyat 
rights during the period that the Act wna 
in force. The Act having being repenled 
in 1929, the plaintiff claimed to ba declared 
Adna malika on payment of “Jhuri’, Tha 
defendants maintained that any reclama- 
tion made during the period when the Sind 
Sagar Doab Act was in forca could not con» 
fer any ptoprietory right at all. Held, that 
the reclamation of land during the conti- 
ngange of the Act could not result in the 
aequisition of any ‘Adna Malkiyat, rights at 
any time. {Bhide & Currie JJ.) 


FATTEH SHER vs, BEHAR! RAM. 


17 Lah. 502=38 P.LR. 1036@ALR, 
1936 Lah. 956, 
SOLICITOR. 


Application by plaintiff's solicitor to 
recover costs— Amount of taxed costs paid 
into Court by defendant— defendant's right 
of set-off agatnsts plaintif, ij and when can 
be set up against such lien. 


Where there has bean an order for costa 
against the defendant and costs have beon 
taxed, and the pracise amount of taxed costa 
has been paid into Court, the defendant is 


Boliciter— (Gonrd.) 


not entitled to set-off coats claimed by him 
against the plaintiff in answer to the plaintiff's 
attorney’s claim to exercise his right of 
lien. (Panckridge J.) 


HARIDAS DUTT vs, KALOORAM BROW- 
SINGKA, 


63 Cal. 746=40 C.W.N. 453, 


SPECIFIC RELIEF ACT (1 OF 1877.) 


Sec. 9— Right of lessees of a public 
ferry to collect tolls, if constitutes immov- 
able property—sutt under sec, 9, if main- 
tenable. 


The lesses of a publio ferry under Sec. 
9 of the Northern India Ferries Act is 
merely the lessee of the tolls of a publio 
ferry. The public ferry remaing In the 
possession of the public authorities and all 
that is let is a right to collect the tolle of 
that publie ferry. Sucha right te collect 
tolls is in no way immovable property, and 
suit under See. 9 Specific Relief Act, is not 


maintanable in respect of such 8 right, 
(Bennet & Ganga Nath JJ.) 
MOHAMMED WAHID vs, DISTRICT 


Boaltp BEREILLY. 


1936 A,W.R, 8923=1936 A.L.J. 1122 
=A,1.R, 1936 All, 456, 


Sec. 42—Suit for daolaratiog of legiti- 
macy, if maintainable, 


The question of legitimaoy relates to the 
legal character of a person within the mean- 
ing of Sec. 42, Specific Relief Act, and there 
is nothing in that section to debara person 
from claiming a declaration that be is tho 
legitimate son of a certain per-on. 35 Cal, 
a & 31 P. L. R. 909 distinguished. (Jailal 


PIR SHAH vs. MAHMUD SHAR. 


38. P.L.R, 455= AIR, 1936 Lah. 135 
2161 I.C. 837, 


Sec. 42--Declaratory suit—suit for 
declaration that plajntif is the “legitimate 
son of the defendant without any prayer for 
declaration of title to property, 
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Specific Relief Act—(Contd.) 


The mere fact the defendant stated that 
the plaintiff was his illegitimate son, gives 
no cause nf action to the plaintiff te insti- 
tute a suit for a mere declaration, when 
such declaration does not affect any right 
to property. 88 P, L. R. 455 reversad, 
{Addison & Abdul Raschid JJ.) 


MAHMUD SHAH vs, PIR Suan, 
ALR. 1936 Lah, 858. 


Sec. 42—Declaratory decree tf may be 
made when injunction asked for as subs- 
tantial relief, is refused as unnecessary. 


The principle that a declaration should 
be refused where the plaintiff asked for an 
injunction na the suestantial relieo and such 
relief cannot be Sranted does not apply 
where the Conot holde that an injunction 
in unnecessary inview of the provisions of 
some law, t Mukherji € S.K. Ghosh JI) 


LANKAPARA TEA Co., LTD., vs, GOPAL- 
PUR TEA Co., LTD., & ORS 
63 Cal 1008 40 C,W.N, 916-63 C.LJ, 
211. 


Sec. 42—Bare declaration, not suficien- 
tly specific, merely reciting the law and 
covering matters in respect of which injune- 
tion po tie > tf may be made, 


A bare declaration which is not anfii- 
ciently specifo in character, which merely 
recites the law and which declares the dis- 
ability of the defendant to do the very acts 
which the Court declines to restrain by an 
injunction cannot be supported and ongbt 
not to be made. (Mukherji £ S.K. Ghosh JJ.) 


LANKAPARA TEA Co., LTD., vs. GOPAL- 
PUR TEA Co., LTD., 4 ORS. 


63 Cal 1008=40 C.W.N. 916=63C.L.J, 
211, 


Sec. 42 —Resolutiog by District Board 
recommending acquisition of land— Suit by 
owner for declaration that resolution ultra- 
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vires and for injunction restraining carry- 
ing out of sale, if lies. 

A District Board passed a resolution re- 
cammending the acquisition of a plot of 
land. The owner of tha land thereupon insti 
tuted a snit in the Civil Court for a declara- 
tion that the resolution was ultra vires and 
for an injunetion restraining the carrying 
out of the resolution, on the ground bhit tha 
resolution was unreasonable in character und 
vitiated for want of good fatth and due ro- 
gard for the interest of the owner. Meld, 
thot sucha anit was maintainable. (Guko 
i€ Bartley JJ.) 


DISTRICT BOARD OF CHITTAGONG vs. 
Sosurt BHUSAN PAUL. 


40 C,W.N, 687 = 162 LC, 6712 ALR. 
1936 Cal. 225, 


Sec. 42— Person admittedly in Posses- 
ston of mouza claiming land recorded in 
Survey as lymy outside his mouza— Suit 
for mere declaration of title, af maintain- 
able, 


Where a person who is admittedly in 
possession of a mouza chima land whieh 
has been recorded by the Survey and Settle- 
ment authorities as lying outside the mon- 
za, he is not entitled to sue for a mere 
declaration of hia title to the land in dis- 
pute wuthout also suing for passession. 
Tt is open to him to bring n suit to establish 
his title und recover possession or in the 
alternative to show that he had come into 
possession since the dispossession implicit 
in the decision of the boundary line disputa 
under Sec, 41 Bengal Survey Act, (Dhaule 
& Agarwalla JJ,) 


BHUPNARAIN SINGH vs, HIRALAL, 


17 Pat. L.T., 40~A.LR, 1936 Pat, 
185=161 LC, 709. 


Sec. 42-- Attachment voluntarily with- 
drawn on objection under Or, 21, r. 58-+ 
suit for declaration that property ta liable 
to attachment, tf competent. 


On objection to an attachment under 
Or. 21. r. 68, C. P, Code, by the defendant, 
the plaintiff withdrew the attachment, 


Later however he filed a suit fora declaration 
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that the property in question was liable to 
be attached and sold in execution of bia 
decree, Held, that the suit did not oome 
within Or, 21, r. 63 C. P, Code. and the 
plaintiff, if he wanted the declaration to 
be made, had to bring the suit within Sec. 
44, Specific Relief Act. (Beaumont C. J) 


JAMNABAt GULAB CHAND GrJARATI 
vs. DATTATRAYA RAMCHANDRA GUJARATI 


60 Bom, 226=38 Bom. L,R. 2515 
AIR. 1936 Bom 160=162 I.C, 260. 


Secs. 42 & 54—Plaintiff in posseesion 
of land—Defendant contesting plaintiff's 
right to be manager— Suit by plaintiff for 
declaration of his rights and for an injunc- 
tion resiraininy defendant from snierfering 
with his right, tf maintenabie, 


The plaintiff sued for a declaration that 
he was entitled to remain in possession of 
and entitled to tha management of certain 
properties and for an injunction restraining 
the defendant from interfering with bis 
management of the property. Held, that 
posression of the plaintiff was sufficient 
evidenca of his title as owner against the 
defendant, and he was entitled to obtain 
the declaration and injuuotion which he 
sought to obtain. (Currie J.) 


Dia PARKASH ts. BHANA MAL. 


A LR. 1936 Lah. 241. 


Sec, 45 (g)—Power of Court to issue 
mandamus to publie servant. 


The Court cannot claim even in appear- 
ance to command the Crown, and where 
an obligation is cast upon the principal the 
Court cannot enforce it against the servant 
merely as such Before mandamus can issue 
to a public sevant it must therefore be 
shown that aduty towards the applicant 
has been imposed upon the public servant 
by atatute so that he can be charged there- 
on, and independently of an duty which as 
servant he may own to the Crown, his prin- 
cipal. (Str George Rankin ) 

COMMISSIONER oF INCOME TAX vs. 
BOMBAY TRUST CORPORATION, LTD, 


63 LA, 478 = 1936 A.W.R. 848= 1986 
A.L, J, 1204-64 CLJ 194241 CWN. 
33=A. .R. 1936 PC, 269=164 I.C, 18 
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Sec. 54— Perpetual injunction restratn- 
tng erections in bed of river sf may be 
aranted where Bengal Embankment Act tn 
force, 


Á perpetual injunction in favour of a 
lower riparian owner restraining an upper 
owner from erecting bunds, embankm: nt or 
other obstructions in the bed of the river 
such as would impede obstruct or divert the 
natural flow and foroa of the water is nob 
rendered unnecessary by the Bengal Emba- 
nkment Act being in force in the area con- 
cerned in as maeh as the remedies available 
under the latter, are neither as certain or na 
complete as those available, under an injun- 
ction. {Mukherji ÈS. K. Ghosh JJ.) 


LANKAPARA Tra Oo., LED., vs, GOPAL- 
PUR Tra Co., LTD, & ORs. 


63 Cal. looB=40 
C.L.J. 211 


CW.N. 916=63 


Secs. 54 & 56 (g)— Surt for perma- 
nent inguctton to close drain— Decree when 
may be granted, 


A suit for a perpetual injunction to closa 
a drain should not be granted on the mere 
ground that water disoharged from latrines 
in indian houses should as a rule, be treated 
as nuisance. The Court should go into the 
evidenes and come toa finding aa to whether 
in the particular case the existence of the 
drain in reapect of which the injunstion is 
sought constitutes a nuisance. Srivastava 
d. 


RIASAT ALI gs, ZAMIN ALI & ORS. 


1936 O,W.N. 310=161 J.C. 411= 
A.LR, 1936 Oudh. 211. 


Sec. 54 & C. P. Code, Or. 41, rule 33— 
Perpetual injunction refused by trial Court 
if may be granted by appellate Court in 
absence of appeal by plaintiff or prayer in 
cross — objection. 


The appellate Court haa power to grant 
a perpetual injunction which the trial Court 
refused, and that even ina case where the 
plaintiff has neither appealed nor» asked for 
an injunction in his" cross objection. provi- 
2ed he has not abandoned that prayer 
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which was in his plant. . (Mukherji € S$. K. 
Ghosh JJ.) 


LANKAPARA TEA Co, LTD., vs, GOPAL- 
Pur Tea Co., ETD. & Ors, 


ae es 1008=40 C.W.N. 916=63 


Sec, 57 - Agreeement to have common 
manager and not to partition property 
for a certain period Injunction, if can be 
granted restraining the breach of the agree 
ment. 


Where the owner of n joint estate enter- 
ed into an agreement to the effect that the 
estate was to Le managed by a common 
manager for a certain period daring which 
there was to be no partition of the estate, 
held, that the sifect of the agreement was 
that the parties had agreed not to do that 
which they ordinarily had a right to do, 
The agreement although affirmative in form 
was negative in subatance, and therefore 
Sec. 57 of the Specific Relief Act was appli- 
cabla, and an injunction could ba granted 
for restraining a party to the agreement 
who sought to break tha contract, hom doing 
so, (Wort A.C. J.} 


KIRTYANAND SINHA vs. 
SINHA, 


17 Pat, L.T. S65=A.IR. 1936 Pat. 
456- 184 LC. 220. 


RAMANADA 


STAMP ACT (Ii OF 1899) 


Sec. 2%5)— Document for the supply of 
goods and for payment of damages on 
breach of tts terms—Stamp duty payable, 


By a document described ag “Satta” 
the executant agreed to supply tothe person 
in whose favour the document was executed 
a cattain quality and quantity of goods at a 
fixed rate “during a specified period. The 
document also contained several provisions 
as regard the quality of the goods and a 
condition for payment of damages at a oer- 
tsin ratain casa of breach of agreament. 
Held, that the document was to be treated 
ag an agraement and not ag a bond for the 
purposa of payment of stamp duty. 
(Srivastava & Nanavutty JJ.) 


SUNDAR LALL vs, GANDHARAP SINGH 
1936 O.W.N, 348=161 LC, 420. 
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Sec. 2 (5)—Bond— Definition of— 


Acknowledgment entry attested by wiinesses 
and containing implied promise to pay 
interest, tf constitutes a bond, 


The definition of a bond requires thnt 
a person should ghligs himaelf to pay money. 
to another on certain conditions, In other 
words, there must be an express obligation 
to pay. Therefore an acknowledgment 
entry attested by two witnesses and contain- 
ing un implied promise to pay interest and 
without avy expresa obligation to pay the 
amount due, isnot a bond. (Jat Lal È 
Sale JJ) 


Dewan CHAND vs. PUNJAB & Kash 
MIR BANK LTD. RAWALPINDI 


38 P.L.R, 269, 


Secs, 2 (5) & (17) and 6—Doctument 
mortgaging exacutant’s sugarcane crop and 
also stipulating delivery of crop to mortgagee 
atcertain rate—nalure of the document — 
stamp duty payable. 


Where under a document, the sugarenna 
crop of the axecutant ia mortgaged for pay- 
ment of money advanced by the mortgagee, 
aud the document also contains a stipula- 
tion that the excutant would supply tho 
aforesaid sugarcane crop exclusively to the 
sugar work of the mortgages at a certain 
rata, the instrament fills the dual character of 
A mortgage and a bond, as defined is Beo, 2 
(17) € 2 (5) respectively of the Stamp Act, 
and the necessary result of the view is thas 
See. 6 of the Stump Act becomes applicable 
to an instrument of this kind, and the high- 
est of the two duties provided for by the 
Stamp Act is payable. (Niamatnilah, 
Harries € Rachhput Singh Jd.) 

STAMP REFERENCE BY BOARD OF RE- 
VENUE UNDER SEC. 67, STAMP ACT, 


1936 ALJ. 1185-1938 A.W.R, 1144 
= 163 LC, 614=A.1.R. 1936 All, 488. 


Sec. 2 (12)— Efect of signature on a 
document. 


Signature alone does notin all cases 
complete the execution of a document for 
the purpose of giving it legal validity : 
but for the purposa of the Stamp Act, 
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cl. 12 of Seo. 2 makes all documents 
which are chargeable with duty, when 
executed chargeable as soon as they are 
signed by the executant, (Addison 
Coldstream & Abdul Rasked JJ.) 


SHAMSDIN US. 
AMRITSAR., 


17 Lah. 223=38 P.L.R, 558=162 1,C, 
7742 A.LR, 1936 Lah, 449, 


COLLECTOR OF 


Secs. 2 (12) & 40 (1) (b) Proprietor 
of firm executing deed selling a property to 
creditor in part of debt and stipulating to 
pay balance to debtor —deed also styned by 
creditor firms as vendee -naiure of the deed 
executed, 


By a daad, the propriatar of a debtor firm 
conveyed certain property to u creditor in 
part payment of its debt and ngroed to 
vepuy the balance within a fixed period. 
The deed was also signed by the creditor 
who dassribed himself as the vendee, Held, 
that tha ereditor could not be snid to have 
drawn, wide or executed any bond to pay 
the balance within the meaning of clanse 
12 of See. 2, for a person cannot by 
hia own instrament bind another person to 
pay him money, Assuming however that the 
dead implied a promise of forbearance to 
sue until the expiry of the period fixed for 
repayment, it would be an agreement and 
and nat 4 part of the bond, andas such would 
he chargeahle with .a duty of one rupee, 
gi Coldstreamy € Abdul Rashid, 
JI. 


BHAMS DIN & ORS. vs, COLLECTOR OF 
AMRITSAR. 


17 Lah, 223=38 P.L R. 558=162 LC, 
774= A.LR, 1936 Lah. 449, 


Sec. 2 (24) -— Settlement, meaning of — 
dispostion of successive interests by way of 
trust, if essential, 


Settlements contemplated hy Sec. 2 
(24) of the Stamp Act ara dispositions of 
successive interests in property, movubla 
or immovable, in consideration of matters 
or for objects spacifisd in the section. Under 
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lying the idea of setilement, there isa 
notion or conception of trust. 


RHUPATI NATH CHAKRAVARTY vs. 
BASANTA KUMARI DEBI, 


63 Cal. 1098=40 C.W.N, 1320=A 1R. 
1336 Cal, 556, 


Sec. 2 (24) & Art. 33— Deed called 
deed of settlement dedicating property ab- 
solutely to idol and extinguishing donor's 
titie, tf deed of trust or settlement or gift-~ 
duty payable on such a deed, 


“A deed styled a deed of settlement. 
whereby the title of the donor is extinguish- 
ed and the properties are dedicated absolu- 
tely to idols some of whom are in existence 
and who are said to become maltks, is not 
u trust desd nor a deed of setlement witbin 
tho mening of Seo. 2, ol (24) of tha 
Stamp Act, but a deed of gift. Accordingly. 


the duty payable on such a deed is that laid 


down in Art. 38, of the Stamp Act for deada 
of gift. (D. N. Miuter & Patterson JJ.) 


BHUPATI NATH CHAKRAVARTY vs. 
BASANTA KUMARI DEBI. 


83 Cal, 1098=40 C.W N, 1320=A,LR, 
1936 Cal. 556. 


Sec- 5—Vakalatnama providing for 
payment of fees to pleader and making act- 
ing and appearance dependant on gidvance 
payment, tf to be stamped as agreement, 


A vakalatnama, containing a stipulation 
ta the effect that the pleader ia to receive 
certain fees for the work tobe done and 
that be will not be bound to act and appear 
if fees are not paid in advance, does not re- 
quire to ba staroped as an agreement under 
the Indian Stamp Act in addition to being 
charged to court fees as a vakalatnama. 


RADHA GOBINDA SEN vs. RAM BRAHMA 
MONDAL, 


40 C.W.N. 132072 A,LR. 1636 Cal, 814 


Sec. 12— Cancellation of Stamp— mode 
of sancelling, P . 
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The abject of cancelling adhesive stamps 
affixed to inatrnments is to prevent the 
same stamps from being used more than 
once. The terms of sub-Seo. (3) of Seo, 12 
clearly show that it is not intended to lay 
down any special manner sf cancellation 
which must be rigidly followed in every 
caga, A signature running across the whole 
of the stamp constitutes an effective concel- 
lation within the meaning of Seo, 12 (1) 


Ty the Act. (Srivastava & Nanavutty- 


G. A, HEVEN vs, SULTAN KHAN, 


1936 O.W.N. 245=161 I.C. 150=A 1. 
R. 1986 Oudh. 176 


Sec. 35 & Sch. 1, Arts. 1 & 5— 
Promissory note deficiently stamped tf can be 
used as acknowledgment of debt. 


A defectively stamped promissory note 
cannot be used in evidence as an acknowle- ° 
dgment of a debt, either as it is or after 
being impounded. 8 Cal. 645 & 21 Bom. 
201 followed. (2. C. Mitter, J.) 


JOGENPRA OHANDRA BANERJER vs. 
SACHINDRA KUMAR SBAL, 


63 Cal. 813=40 C,W,N. 399. 


Sec. 36—Document insufictently stamp- 
ed but admitted in evidence—Court, tf may 
smpound &% direct payment of deficit duty 
dy given date, 


When an insufficiently stamped docu- 
ment ia produced before a Conrt, the Court 
aote irregalarly in admitting ib in evidence 
and thereafter impounding if and making 
an order that the deficit duty and tho 
penalty must be paid by a certain date. 
(D, N, Mitter £ Putterson JJ.) 


BHUPATI NATA CHAKRAVARTY vs 
BASANTA DEBI. 


83 Cal, 1098=40 C.W.N 1320= A.LR, 
1936 Cal. 556, 


Sec. 36—Document once admitted in 
evidence -- admission, if may, be questioned 
in irtal court or in appeal—court admitting 
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document, if may impound or direct payment 
of defictt duty by given date. 


Ouce a dooumont has been admitted in 
avidence, such admission cannot be queation- 
ed on the ground of insnfficiency of the 
Stamp duty paid, either in the trial Court 
or in appeal or revision. And so, where 
the trial Court admitted a document but 
made an order that the deficient portion of 
the Stamp duty must be paid by a certain 
date and such duty was not paid, it onnnot 
be urged that the document ought to have 
been excluded from the evidence by the 
trial Court or that it ought to have been exclu- 
ded in the appeal. 15 C. L. J. 569, 29 O. L. 
J. 395 £ 27 0. W. N. 518 followed. {D. N. 
Mitter € Patersen JJ.) 


RHUPATI NATH CHAKRAVARTY vs. 
BASANTA KUMARI DEBI & Ors. 


63 Cal. 1098=40 C.W.N, 13202 A.IR. 
1936 Cal. 556 


Sec. 44 (1) -Person payiny deficiency 
in stamp, sf may maintain susi for contri- 
bution against others liable to pay the 
same. 


Under Sec. 44 (1) Stamp Act, a person 
who being one bound to provide the proper 
stamp duty pays the deticieney, has no right 
to sua for contribution from any other 
person. (Ganganath J.} 


PaRsoTTaAM RAM vs, SHBOMANGAL 


RAM. 


1936 A.L J, 1187=1936 A W.R., 337A, 
LR. 1936 All. 151% 160 I.C, 70 


Sec. 44 (3)— Plaintiff paying deficiency 
in stamp duty—amount not snoluded in 
costs tn the sutt—subsequent suit for recovery 
of amount against defendants in former | 
suit, if barred. 


Where the deficianoy in the Stamp duty 
paid by a plaintiff is not included in the 
costs of tha suit in which the insufficiently 
stamped instrument is filed, a subsequent 
suit by the plaintiff for recovery of the 
same amount against the persons who were 
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defendants in the former auits is barred by 
See. 44 (3), Stamp Act. (Ganganath J.) 

PARSOTTAM RAM vs, SIEOMANGAL 
RAM. 


1986 A.L.J, 187 = 19456 A,W.R. 33=A, 
LR. 1936 All 151-169 1,C. 70 


Secs. 61 (2) & (4)- Appellate Court, 
if may determine both duty and penalty, 


Under Sec. 61 (2) of the Stamp Act 
whieh ig to ba read with the proviso ta cl. 
(4), & Court of Appeal or Revision can 
determine not only the duty payable on 
an instrument, but also the penalty. (D. N. 
Mitter € Patterson Jd.) 


BRUPTI NATH CHAKRAVARTY vs 
BASANTA KUMARI Devt. 


63 Cal, 1098 = 40 C.W.N 
1936 Cal 556, 
. 


1320= A.J.R. 


Sec. 62 — Persons signing as witness fo 
an improperly stamped instrument, if liable 
to be prosecuted. 


The words "signing other wise than as a 
wibnaas” in Sec. fi2, Stamp Act must be read 
together A witness to an instrument does 
not draw, make or execute it. Sec. 69, does 
uot make criminal the execution of an im- 
properly stamped instrument by a witness, 
but tha signing of it by persona other than 


witnesses. (Addision Coldstream & Abdul 
Rashid JJ.} 

SHAMS DiN gs. COLLECTOR OF 
AMRITSAR, 


17 Lah, 22338 PL.R. 558= 162 LC, 
774- A,J,R, 1936 Lah. 449 


Sec. I, Arta. 1 & 5— Entry in vendor's 
account book of sale of certain goods on 
credit -thumb mark by purchaser— stamp 
duty, if necessary, 


An entry in the books of the vendor of a 
transaction of sale of certain goods on credit, 
thumb-marked by the purchaser, is not an 
agresment or memorandum of agreement 
under Art. 5 of the Stamp Act, nor is, it’ an 
acknowledgment of a debt’ covered by Art. 
I. It is merely a memorandum of a transac- 
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tion of sale and ‘does not require to be stamp- 
ad(Tek Chand, Dalip Singh 4 Rangilal JJ.) 


NANAK CHAND vs. Fat10, 
17 tah. 1238 PLR 380 


Sch, 1, Art. 5—Acknowledgment in 
writing of debt under pronote, also contain- 
tng express promise to pay, tf and whin 
liable to duty as agreement--consideration 
for and acceptance of by creditor, 


A written acknowledgment of liability 
under a pronote for the purpose of saving 
limitation, also containing an express pro- 
mise to pay, is liable tn stamp duty as an 
agreement under Art. 5 of Schedule I of the 
Stamp Act, when the language shows it to 
he the memnrandum of an orel agreement 
hatween the partiss—by the creditor not 
ta hring a suit for the present and by the 


debtor to pay the entire debt. (Nasim Alt 
€ Fdgley JI) 
Logra Loan OFFICE, LTD., ws. 


JYOTISH Cn. CHANDA, 


40 C.W.N, 1181=165 LC, §20=A,1.R, 
1936 Cal, 399, 


Sch. 1, Art. 5, Exemp. (a)— Agree- 
ment for sale of sugarcane crop with subst: 
diary covenants—exemption fa), whether 
applies. 


Where the principal agreemeng embo- 
died ina document is one for sale of sugar- 
cane ornp, and all the othe? covenants, 
which follow are of a subsidiary or auxe 
ciliary nature, and none of them is indepen- 
dant of the main agreement which it was 
the object of the parties to reduca into 
writing, the document id a simple agreement 
ta sell the sugar cane crop, and falls under 
Exemption (a), Art 5 Soh J, Stamp 
Act (Niamatullah, Harris & Rachhpal 
Singh, JJ.) 

STAMP REFERENCE BY BOARD OF RE- 
VENU@ UNDER SEC. 57, STAMP ACT. 


1936 A L.J), 1185-1938 A,W.R, 1144= 
163 1.C. 614=A.LR. 1936 All. 481 


Sch. 1, Arts. § & 15—AgPeement to 
sell agricultural produce—delivery merely 
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ancillary to obligation to sell—Stamp duty 
payable. 


Whara delivery of grain or other agri- 
cultural produce is incidental or merely 
ancillary to the obligation to aell or other ngri- 
cultural produce, suck agreement is not n 
mere bond, bur an agresment to sell goods, 
and the case falls not under Art, 5 30 
as to attract the application of Exemption 
(a). (Neamatatlah, Harries È  Rachhpal 
Singh JJ.) 

STAMP REFERENCE BY BOARD or RE- 
VENUE UNDELR SEC, 57, STAMP ACT. 


1936 ALJ. 1185-1936 ALR, 1144= 
183 L.C. 614 =A IR. 1936 All, 481. 


Sch. I Arts.5 & 31—Two documents 
excluded by seller and purchaser desertberdt 
as recetpts —Price paid in part and balance 
payable by instalments ~ Document, tf cons- 
titutes a deed of exchange. 


Two documents were executed—none hy 
A and the other by B. The one executed 
by A recited that ha purchased a moter lorry 
from B for Rs, 4,200 giving two old 
lorries valued at Rs. 2,000 in exchange 
and Rs, 600 in cash and that he would pay 
the remaining Rs, 1,700 in 12 monthly inst. 
alments, The documents executed by B 
recited that he had sold a naw motor lorry 
to A and had recaived Re. 500 in cash and 
2 old lorries pricad at Rs. 2,000 which 
bad beti set off against the sum of Rs, 
4200 payalJe by A and the balance would 
be payabla in 12 equal monthly instalments, 
Both documents wera styled "Recsipta” and 
bore one-anna stamp each. Held, that the 
two documenta were memoranda of an 
agreement relating to sale of goods and aa 
such fall with in Exemption (a) to Art. b, 
Schedule 1, Stamp Act; the two documents 
read together did not amount to deed of 
exchanges under Art. 31 of tho Act, 
(Niamatullah JJ.) 


Imam BAKSH vs. EMPEROR. 


1936 A.L J. 368=1936 A.W.R, 473= 
162 LC, 50472) 


Sch, 1, Art. 15— Scope and applicabi- 
lity— document both a "bond and an agre- 
ement for Sale of goods— Art, 15, tf applies, 
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Art. 15, Soh. I, Stamp Act. is a resi- 
duary Artiole applying only to such bonds 
as are not separately provided for in other 
Articles. Where a document fills a duni 
character and can be regarded both as a 
bond and an agreement for or relating lo 
the sale of gonds or merchandise exclusively, 
Act. 15, dogs nat upply, as ex-hypothc st it can 
apply only if such an agreement is not 
specifically provided forund as Art, 5 ex- 
preasly deals with ngreements of this. des- 
oription, tha operation of Art. 15 is exclud. 
el (Neamatullakh Harries &  Rachhpal 
Singh JJ.) = 


STAMP REFERENOR BY BOARD OF RE- 
VENUE UNDER Src 67, STAMP ACT, 


1936 A.L,J, 1185=1936 AWR, 1144 
=163 1. , 614=A.1.R. 1936 Ah. 
481, 


Sch. |, Arts 40 8 57-- Security bond 
by surety in favour of the judge for due 
performance of decree stamp duty payable, 
af under Art, 40 & Art. 57. 


A security bond under Or, 41, r. 5 of 
the C. P. Code executed by the surety 
mortgaging . properties in favour of the 
judge for tha dus performance of the decree 
is chargeable with stamp under Arr. 40 
and not under Art, 57 ofthe Stamp Act. 
Such a security bond is a mortgage deed 
within the meaning of Sec, 2 ol {17} of 
that Act. 52 AH, 844, followed, (D. N. 


Mitter è B.C. Matter JJ.) 


AKSHAY ZAMINDARY, LTD., vs RAMA- 
NATH BURMAN. 


40 C,W.N. 1281 


Sch. |, Art 57—Securtiy bond under 
Sec. 21 of the Provincial Insolvency Act-— 
Stamp duty leviable. 


A security bond under the provisions of 
See, 21 of tha Provincial Insolvency Act is a 
bond executed to secure the due perform- 
ance of acontract made by the insolvent to 
appear, and the surety to produce him in 
Court. Such a bond is therefore goserued 
by Art. 57 of Boh. I of the Stamp Act 
and is loyiable with the stamp duly prescribed 
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in that Article, (Addison, Jat Lal & Abdul 
Raschid JJ) 


STAMP Dory on SECURITY Boarp 
BXECUTED BY MURAD ALI, IN THB MA- 
TER OF, 


17 Lah. 74=38 PLR, 469=1601,C, 


276=A,LR. 1936 All. 45 


Sch. |. Art, 57, exemption (e)— 
Security bond by supurdder holding pro- 
periy attached by Court amin, tf exempt 
from stamp duty. 


Certain movable property attached by 
tha amin in execution ofa money decree 
was banded over to a supurdder who execnt- 
ed n document undertaking to produce the do 
cument whenever demanded by the court 
and declaring that in ease of failure, the 
court could realisa tha value from his per- 
son and property, On the question having 
arisen hs to whether the document was requ. 
wed to ba stamped, held, that the supur 
ddur was in bhe position of a sureby for the 
amin, and the document execated by a au- 
rety for an officer of Goverment and was 
axempted from stamp duty under Art, 57, 
exemption (e) of the Stamp Act, (Sulaim- 
an C. J. € Bennet J.) 

REFERENCE UNDER THE CIVIL Pro- 
CEDURE Cops, 

: 37 All, 883 


SUCCESSION ACT (XXXIX OF 1925) 


Sec. 63 -Altesting witness merely 
afiring his mark to the wili— Will if 
validly attested. 


A will is validly attested within the 
meaning of Sec. 63, Succassion Aot, if either 
of the two necessary attesting witnesses haa 
merely affixed his mark to the will. (Thom, 
Niamatullah € Rachhpal Singh JJ.) 

MAIKOO Lat p8. SANTOO. 


1936 ALJ 782=1936 A.W R, 563x 
ALIR. 1936 All, 576- 164 I.C. 298 


Sec. 87—Iniention of testator—depar- 
ture from, how far justified. 

Although under Sec. 87 of the Succession Act 

effect is to be given to the intention of the test- 
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atur ne far as possible, even if it cannot take 
effect to the full extent, still where the inten- 
tion to crenata an estate of inheritance 
nut permitted by the ordinary law is clear 
and there is no trace of an intention to ere- 
ata any other kind of estate, effect carnot 
bo given to the scheme of succession so far 
as it concerns the persona entitled to take 
under the scheme who ara also the persona 
who would take under the Hindu Law of 
Suecessian. (Lord Thankerton.) 


GANESH CHUNDER DHUR vs. LAD 
BEHARY DHAT. 
41 1 C.W.N 21936 O.W.N, 822= 


38 Bom L.R. 1250=17 Pat. LT, 
801=A,ER, 1936 P,C. 318=71 ML. 
J. 740 (P,C )=1641,C, 347 


Secs, 211 & 326-- Ezecutor's liability 
Jor rents of premises demised to deceased 
lessee. 


Executors of a deceased leasea who have 
not enterad into possession are nevertheless 
linbia for the rent to the extent of any ass- 
eta of the testator which may have come 
into their hands. As for an executor, who 
has entered upon demised premises, he, over 
and above his liability in his representative ` 
capacity, is also personally liable for the 
rant ; the lessee has then an option to sue 
him in either capacity. (McNair, J.) 

KAMESWAR SINGH vs, FEROZE SHAH 
MERWANJI, 

l 40 C,W.N, 390 = 165 I.C. 121 

® 

Sec. 214—Person obtaining property 
by survivorship, if must obtain succession 
certificate. 


Sec. 214, Succession Act applies only 
when a person claims to the goods of a 
deceased person. The Section bas no appli- 
cation where a person obteins property 
not as heir of a deceased but as a person 
entitled to ana by survivorahip. (Hender 
son J.) 

SHEETAL CHANDRA DATTA vs. LAK8H- 
MIMANER DASSI. 


63 Cal 15, 


Sec. 255 — Jurisdiction of the probate 
Court to go into the question of palidity of 
a well, 
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Tho probate Court is oonearned only 
with the question of the exeoution of a 
will and it hes no jurisdiction to go into 
the question of the validity of the provisions 
of a will with reference to Hindu Law under 
Seo. 255, Succession Act. (Bhide J.) 


MST. [ASO DEVI vs, MST, JAGrAMBHA 
DEVI. 


38 P.LR, 803-163 LC. 656=A.1.R, 
1936 Lah. 378 


Sec. 263 -Probate granted without 
citing necessary parties—Such parties if 
may apply for recalling probate. 


Where the grant of a probate is made 
withont citing persona who ought to have 
been cited, it is competent for such per- 
sons to apply to the Court for recalling 
the probate grantal in their ubsesnee and 
and for ealling npan to executor the prove 
the Will 55 1. A, 18 & 83 Cal, 116 
relied on, (Page C. J. Mya Cu J.) 


A, B. Ngoat vs. B. B. NEOGT. 


14 Rang. 146=A,1.R, 1936 Rang, 105 
m 161 IC. 629 


Sec, 


273—Evidentiary value of a 
probate. 


A probate is conclusive Ba to the 
representative title of the execntors and 
also as Yo avalidity of tha contents of the 
Will. It i bowever not conclusive as to 
any collateral matter, it is not strictly eyen 
primafacia evidence of death and it cer- 
tainly does nob prove ‘that the testator 
owned the property of which he purported 
to dispose. 6 Cal. 460 & 34 Bom, 599 
followed. (Mosely J.) 

K. M 8. N N. CHETTIAR FIRM vs, 
KULSUM BInI. 

A.LR, 1936 Rang. 103=161 LC, 649 


Sec, 299—Order under the section, 
nature of--order, if appealable. 


An order assigning a bond passed by 
a District Judge under Sec. 299, Suec- 
ession Act, should not be considered to 


Buccession Act—(Cont,) 


be of a purely formal or interlocutory nature 
so asto exclude aright of appeal. Such 
an order isin soma respect similar to an 
order pasaad under Seo. 145, C. P. Code 
and since an order under that section is 
appealnble, if is reasonnble to bold that 
an order under Sec. 299, Succession Aot 
is also appealuhle. (Bhide J.) 


Hari BAKHSI vs. SHAM SUNDAR. 
A,LR. 1936 Lah. 684, 


Sec. 306—Breach. of a quasi contract 
— Death of a party — Liability if survives. 


A remedy for the wrongful act which 
was not 2 mere tort but a breach of a quaai 
—contract done by a deceased person can 
be pursued against bia legal representa- 
tive where property belonging to another 
person has been appropriated by the decoa- 
sed and added to his estate--such action 
is not one excluded by See. 306, Sueces- 
sion Act, 170. W.N. 5 referred to. (Cold- 
stream & Jatlal, JJ.) 


PEOPLE'S BANK OF NORTHERN INDIA 
LTD. vs. HARGOPAL. 


17 Lah. 262=38 P.L.R. 526= 162 |.C, 
204=A.1R, 1936 Lah, 288 


SUITS VALUATION ACT (VIII OF 
1887) a 

Sec. 4—Sutt to set aside decree 
declaring annual matnienance charge upon 
property — Value of Susi, how determined. 

A anit for astting aside a decree da- 
slaring an annual maintenance to be 4 
charge upon a certain property, the value 
of subject matter of the suit should be 
deemed to he ten times the amount claimed 
aa payable as maintenance for one year. 
(Kina, C. J. Nanavutty JJ.) 

RANK OF UPPER INDIA v4. ABDUL ALI 
Å ANR, 


1936 O.W.N. 522=A,0R. 1936 Oudh. 
317 = 162 LC, 780 


Sec. 8— Suit for recovery of mortgage 
bond with an endorsement of fuli satisf- 
uction—valuation for purposes of jurts- 
diction. 
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A suit by a mortgagor tor recovery of a 
mortage bond with an erdorsement of 
full satisfaction must be valued for pur- 
poses of jurisdiction at the same amonnt 
sa ig taken for tha purpose of assessing 
court-fees, That is to say, the sum borrow- 
ed on the mortgage bond should deter- 
mine iha galue of the suit. (R. C. 
Mitter J.) 


MUHAMMAD ISHAK MIYA CHOWDHURY 
vs, ANANDA CH. SAHA. 


63 Cal, 657, 


TEA CONTROL ACT (XXIV OF 1933) 


Secs 12 & 15—Mortgage of tea estate 
with legal incidents thereof, tf includes the 
right lo obtain a quota. 


A right ta obtain a qnota is a legal 
incident of the ownership of a fea estate 
and a mortgage of the tea estate together 
with ths “lagal incidents thereol” brings 
tha tight to the tea axport notn within 
the ambit of the mortgage, even though 
the transaction was prior to the passing 
of the Tea Control Act. 39 C. W, N, 1261 
distinguished. (Panekridge J.) 


RAMCUAND DULICHAND vs, SARASWA- 
TIPUR TEA Co., LTD, 


40 CWN. 1199 


TORT 


Assault,—Grave and serious assaulti— 
nature of damages that can be awarded, 


In case of an assault of a graveand serious 
nature. the plaintiff ia entitled to ordinary 
damages in any event. if the circumstances 
justify vindictive damnges, he is also enti- 
tled to get such dataages, unless the defan- 
dant proves facts whioh justify mitigation 
of the vindictive damages, Where however 
the damages quite apart from tha principle 
of applying vindictive damages are substantial 
thosa damages cannot be mitigated. Tha 
defendant can of course allega facta which 
would constitute a defence and would result 
in the plaintiff's getting no damages at all, 
if sustained. But such allegations would 
amount to allegntions in bar of the right 


Tort- (Contd) 


of action ard cannot be relied upon in miti- 
gation. (Stone C. J. € Nyogt J.) 

ABDUL GHAFFAR KHAN vs, GOKUL 
TROSAD. 


LL.R. 1936 Nag. 1=165 I.C. 5407 
A.I,R, 1936 Nag 231 


_ Defamation—" privileged occasion," — 
meaning of, 


A privileged cecasion, ia, in referenca to 
qualified privilege an occasion where the 
person who makes a communication has an 
interest or a duty, legal, social or moral, to 
make it io the person to whon it is so made 
and the person to whom it is made 
has a corresponding interest or duty to 
receive it. This reciprocity is essential, 
(Dunkley J.) 


Ma BEIN Tin vs U. Kvan MAUNG. 
ALR, 1936 Rang. 332= 164 LC, 385 


Defamation—Siatement in petition to 
Deputy Commissioner containing libel—sutt 
for damages on such statement—plea of 
qualified privilege when may be taken, 


The plaintiff sued for damages for libal 
made in two petitions addressed to the 
Deputy Commissioner and the manager, 
Court of Wards, At the appeal, the defen- 
dants pleaded qualified privilege. Held, the 
plea could not allowed, as in that case the 
plaintiff would not get an yu gar 0f 
proving that the defendant hed not used 
the occasion of qualified privilege in a 
proper way. {Wort J.) 

BHAIRO MAHTO vs. RAJKISSEN SINGH. 


17 P\L.T 816=A.LR, 1936 Pat. 309 
= 162 I.C. 809, 


Defamation— Suit after conviction in 
criminal couri— discretion in granting 
damages and costs, 


Where a person first prosecutes the da- 
fendant for defamation in the criminal court 
where ba is convicted and efterwards sues 
him for damages, the action of the plaintiff 
in pursuing both remedies can be taken into 
consideration in awarding datnages, and 
also justifies the Court in awarding propor- 
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tionate costs where the claim is not deorsed 
in fall. (Dunkely J.) 


Ma Sein Tin vs, U. Kyaw MAUNG, 
A. „R. 1936 Rang. 332 = 164 LC, 385. 


Malicious prosecution- Onus of 
proving. 

In cases of malicious prosecution, it is al- 
ways for the plaintiff to establish affiruna- 
tively, int.ralia, that the prosecution was 
bronght without reasonable and probable 
cause. if the plaintiff faiis to establish this 
the case muat be dismissed evan if not evi- 
dence ia called on bobalf of the defendanta. 
(Harris, J 

BASDRO vs. BAYAM CHARAN. 

1936 AL.) 803=1938 A.W, 645= 
ALR, 1936 AH, 532= 164 LC, 184. 


Malicious prosecution— Absence of 
reasonable and proper caute, sf justtfies 
dismissal of suit. 


Where in a suit for malicious prose- 
cution it is not positively rhown that the 
defendant bad any reasonable and proper 
cause for making complaints whioh led to 
the criminal pro-ecution, the snit should 
be dismissed. (Ntamatullah b Allsop JJ.) 


PANNAR vs, KHUNNU, 


1938 A.W R. 269=1936 ALJ. 256 
=a 64 EC, 669, 


Malicious Prosecution— Suit for damages 
—plaintiff to prove malice and absence of 
reasonable and probable cause. 


In s suit for damages for malicious 
prossention, the malice necessary to be 
established is not malice in law but matice 
in fact, "malte animus” indicating that the 
party waa actuated either by spite or ill-will 
towards an individual or by indirect or im- 
probable motive. He must also show an 
absence of reasonable and probable canee 
which oan be defined as an honest belief in 
the guilt of tha accused founded upon tha 
exiziénea of a state of clroumstances, which 
circumstarfoes assuming to ba true, would 
lead any ordinary prudant and cautious 
man placed in the position of accuser to the 
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conclusion that the person charged was 
probably gnilty of the crime imputed. 
(Leach J.) 


i. S. E. MORDECAL vs, N.S. EZEKIEL. 
AJR. 1936 Rang. T= 164 IC. 817. 


Malicious Prosecution Judgment enter- 
my acquittal, in favour of plaintif, if 
debars defendant from proving that charge 
was in fact true. 


In a suit for malicious prosecution, the 
judgment entering an acquittal in favour of 
plaintiff cannot be pleadod asa bar which 
would prevent the defendant from proving 
that the charge made by him against the 
plaintiff in the oriminat case wasin fact 
true, and on that ground tha pinintiff was 
not entitled to recover damages, 50 Ail. 
713 4 56 Mad. 641 relied on, (Harris & 
Rachhpal Singh, JI) 

CUATURBRUS vs, MAUJI RAM. 


1936 A.W.R, 23t=1936 A.L.J. 594= 
163 LC. 984 (2; A.LR. 1936 Alt. 537. 


Malicious Prosecution—Convicticn by 
first Criminal Court— Acquittal sn appeal 
—judgment of trial court tf can be pleaded 
as a bar to the suit for damages, 


In n suit for malicious prosecution, the 
judgment of conviction passed by the firat 
Criminal Court which is subsequently 
reversed in appeal cannot be pleaded naa 
bar to the anit, 21 All. 26 not followed; 50 
All, 713 relied on. (Harris @ Rachhpal 
Singh JJ.) 

CHATURBHUS SAH vs. MAUJI RAM. 


1936 A.L.J, 594=1938 AWR 231 = 
AAR, 1936 All 537 163 1,C, 938, 


Negligence— Duty of a person driving 
4 motor car, 

A porson who drives a molor car along 
the road is under the obligation to keep n 
careful look-out so that he may avoid 
pedestrians, Pedestrians also no douht are 
under an obligation to keepa look-out [or 
vehicles, but whore there is no question of 
contributory negligence, the driver of the 
car must be made liable for damages for 
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any accident that may have occurred. 
(Burn & Menon JJ.) 


J. K. RAU vs, S. M. DAVEY. 
AJ.R. 1936 Mad. 195=161 LC. 934. 


Negligence — Collision between two vessels 
—Contributory negligence of one ef the 
vesels——E fect of. 


Although the plaintiff in an action for 
damages for a collision caused by the negli- 
genta to the defendant may be guilty of 
negligence or want of ordinary care which 
contributed ta the accident, yet the plaintiff, 
when it is shown that there was prima-facie 
negligence on his part, will not be excused 
unless he can show that he could not have 
averted the collision by the exercise of 
ordinary care and diligence, 


RIVER STEAM NAVIGATION Co, LTD, 
vs. FIRM OF LATE Ram Kanal MADHAB 
Cu. BAUL. 


40 C,W.N, 633=161 1,C, 994= ÀIR, 
1936 Cal. 152. 


Negligence—Damage caused by gas 
escaping from pipes—Lerability of gas 
Company. 

A company acting under statutory 
powers carrying in their mains inflamable 
and explosive gas are prima-iacie within tha 
principle that though they are doing 
nothing wrongful in carrying the dangerous 
thing so long as they keep it in their pipas, 
they coma within the rule of strict liability 
if the gas escapes. Tho gas constitutes an 
extraordinary danger created by the com- 
pany for their own parposes and they act 
at their peril and must pay for damage 
caused by the gas if it escapes aven without 
negligence on their part. (Lord Wright.) 

NORTH-WESTERN UTILITIES LTD. vs. 

LONDON GUARANTEE & ACCIDENT COM- 
PANY LTD, 
1936 A.W,R. 397=1936 A.L.J. 171= 
43 M.L.W. 163=189 1C, 703=A,),R, 
1936 P.C, 27. 


Negligence-- Suit for damages against a 
doctor for negligently giving a quinine 
injection and thereby permanently laming 
the plaintiff, 


56 
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The plaintiff claimed damages against 
a doctor on the ground that tha latter in 
giving him a quinine injection travelled 
beyond the safa area for injection. and the 
quinine injured the plaintiff's sciatic nerve 
with the resulé that he was permanently 
lamed. It was proved that immediately after 
the operation, tha plaintiff found that be 
had foot drop and he had to cling to tha 
doctor for support. He had no such sym- 
ptoms before injection was administered and 
the trial judge inferred that the injection 
contributed to, if it had not caused foot 
drop. The doctor's theory waa that the 
plaintiff was anffering before the injection 
from latent aleoholio Neuritis and that the 
alcoholic toxin in his system were lit up and 
precipitated by t he shook of the injection. 
Held, that on the evidence, expert or other- 
wise, the trial judge had acted rightly in 
Aecresing the claim, (Lord Alness.) 


ANTONIO DIAS CALDEIRA vs. FRED- 
ERICK AUGUSTUS GREY. 
1936 A.L.J. 63871936 A.W.R. 606= 


1936 M W.N. 432=162 LC, 4262 ALI, 
R. 1936 P.C. 154 (P.C} 


Nuisance—Aci authorised by statute 
causing nussance—action for such act when 
barred, 


Whenever an act, otherwise unlawial 
and actionable, is expressly authorised by 
the Legislature, no action would lie against 
the peraon who has the statutory authority 
to do the act, provided it is dqne®without 
negligenca, The indemnity axtends not 
only to the act itself. but to all necessary 
consequences or inevitable results, the test 
of imevitability being the inpossibility of 
avoiding it by the exercise of due care and 
skill. But these principles of exemption 
are applicable only when the statutory 
authority is absclute and not conditional, 
Where tha anthority is conditional, the 
authorised person doing the act ia not 
exempt fram liability, if nuisance results 
from the act. although nuisance may bea 
necessary consequence. {R, C. Mitter J.) 

NIRMAL CH. SANYAL vs. MUNICIPAL 
COMMISSINERS OF PATNA Town, 

40 C,W.N. 13532 A.LR. 1936 Cal, 
707' . . 
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Nvisance—Branches of trees over- 
hauging on another's land, if can be cut off. 
If tha branchas of a tree growing on 
one's land overhang on theland of another 
and thereby causa nuisance, the latter is 


entitled to lop off those branches. This 
right ig doseribod as the abatement of 
nusanes, 43 Bom. 164 € 31 Cal. O44 


followed. (Agha Haidar J.) 
GORAN ms [TAMIRA. 
ALR, 1936 Lah, 134=161 LC, 705 


Seduction —Defendint enticing away 
piaintifs wife—Sult for damages, if 
maintainable. 

Where the platntiif brought a suit for 
damages against the defendant on the 
ground that the latter had enticed away the 
wife of the plaintiff while the plaintiff was 
away from his home, and the plaintiff had 
been theraby greatly defamed and disgraced, 
had to suffer humiliation, and was put to 
worry and expense, Heid, that the defendant 
committed an actionable wrong for which 
the plaintiff was entitled toresover damages. 
(Sulaiman C. J.A Bennet J.) 


SOBHARAM ws, TIKARAM. 


1936 A.LJ. 574-1836 A.W.R, 515= 
163 LC. S74=A,LR,. 1936 All, 454 


Wrongfnl dismissal— Liability of Sec- 
retary of State for wrongful dismissal and 
breach ofecortract to employ. 


No actio® against the Seerotary of State 
lies either for damages for wrongful dismi- 
ssal or for failure to carry out x contractual 
obligation to employ ; and in this respect no 
distinction between servants: who are em- 
ployed to carry out the soreveign function 
and servant who are employed to carry out 
its trading function is possible. (Panck 
ridge J.) 

M. D’cruz & Ons. vs. SECRETARY OF 
STATE. 


40 C.W N. 865, 


TRADE MARK. 


Facts that must he proved by dealer seek- 
tng to restrain another [pom using his name 
or trademark. 
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Before a dealer can restrain another 
from using a name or mark, it is not sufice- 
ionb to show that the article with that 
name or marke has acquired a reputation 
in tho market, but, it must also be shown 
that the public have grown to assacinto 
that particular name or mark with himself 
as the manufacturer or dealer in that article, 
Where there is absolutely no evidenco 
to astablish nny such association in the 
public mind between the plaintiff's business 
and the goods hearing tho mark in question, 
the suit cannot succeed, 53 Mad. 402 & 
25 Bom 433 fallowed. (Varadachariar J.) 


BATCHAYI Rowruar vs. RAMASWAMI 
PILLAI. 


AIR. 1936 Mad 8=1601,C. 428 


TRADE UNIONS ACF (XVI OF 1926), 


Secs. 8 & 11—Appeal to High Court, 
if should come before a Judye sitting On the 
Originalt Side. 


The provisions of Sub-See. (3) of Sec 11 
of the trade Unions Act indicate that where 
there isan appeal to the High Court, it 
shouid come up before a Judge sitting on 
the original side of the’ Court whieh ia to 
deat with the matter, if necessary, in the 
auno way, as if it wera trying a suit 
under the provisions of the Code ol 
Civil Procedure. (Derbyshire C.J, & Cos: 
telio J ) a 

INLAND Stam NAVIGATION WORKERS 
UNION, IN RE, 


63 Cal. 565=40 C.W.N. 97=62 CLI. 
442=161 I.C, 378=ASN.R. 1936 Cal, 
57, 


Secs B & 11—Applicalion to register 
a newly formed Trade Union—powers and 
duites of Registrar, 


When an application to register A newly 
formed Trade Union is made, the duty of 
the Registrar of Trade Unions ia merely to 
examine the application and to look ut the 
object for which the Union is being formed. 
If tha objects ara the objects set out in the 
Act, and if they do not po outside the 
objects prescribed in the Act, and if all the 
requirements of the Act and the regulations 
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made therein are complied with, tho Rogis- 
trar has no other option but to register the 
Union. (Derbyshire C. J, 4 Costello J.) 


INLAND STEAM NAVIGATION WORKERS 
UNION, IN UE, 
Cal. 565=40 C, W.N.97=62C.L. J, 


442=161 1.C. 378=Al1R 1936 Cal, 
57, 


TRANSFER OF PROPERTY ACT (IV 
OF 1882.) 


Secs. 1 & 6 (d)—Provisions of the 
Act. how for applicable in the Punjab. 


Though it is true that the Transfer of 
Property Act does not strictly speaking ap- 
ply to the Panjab, tha general principles of 
the Act which sre mostly based upon the 
judgments of Equity Conrts are always in- 
voked in aid by the Conrts in the Panjab. 
The principles of Sac. Gidi which bars the 
transfer of a “right to future maintenance” 
would be applicable in the Punjab. (Agha 
Haidar, J.) 


TARA 
SINGIL 


38 P.L.R. 702- A.LR. 1936 Lah, 944. 


CHAND vos. BAKSHI SNEER 


Sec. 3 -Palm and date trees, if can be 
said to Le immovable property. 


Palm and date treer, the produce of 
which ean be got, and hence such treea can 
be considered to be timber, and are there- 
lore immovahle property, 901, ©. 769 re- 
lied on. (Wort, J.) 


MOTI SINGH vs DEOKI SINGH. 


A.J.R. 1936 Pat. 66= 160 I.C, 1054= 
17 Pat. L.T. 170, 


Sec. 3 - Aud Registration Act Sec. 2 
(6)—Right to receive future rents ani 
profits of immovable property, tf immovable 
property. 


A right under a deed of satilemeant to 
receive rents and profits of immovable 
property, even though such income may 
have to be received from the hands of 
trustees, is immovable property within the 


Transfer of Property Act—(Confd,) 


meaning of the Transfer of Property Act 
and Registration Act in so far as the right 
relates to future rents and profits, An 
assignment af sucha right would be gover- 
nod by the provisions contained in the said 
Acta as to transfers of immovable proper- 
fy. Bunt rents and profits which, st the 
limo of the assignment, have already 
heen received by the trustees, of the 
settlement (or even have acerned) are nob 
immovahle property. (Sir George Rankin.) 


M, E. MOOLLA Sons, LTD., vs. OFFICIAL 
ASSIGNEE, RANGOON HIGH COURT. 


49 C,W.N, 1253=77 M.L.3. 440=17 
P,L.T, 653= 1936 A.W.R. 808, 


Sec. 3—Decument executed by Purda- 
nashin lady sitting behind thin curtain— 
Witnesses attesting the dccument— Alttesta- 
tion, tf proved, 


Tf a document executed by a purdana- 
shin lady is attested by witnesses while 
ahe is sitting behind a thin curtain and 
if she had been minded to aee tha witness 
sign she could have done so, eyen if she 
did not actually see them from the curtain 
due attestation to satisfy the terms of 
Sec. 3, T. P. Act is proved. 


Kunpan Lan vs. MT. MUSHARRAFI 
BEGUM, 


63 1.A.326=40 C.W.N. 1093=71 M, 
LJ. 151=A.1.R. 1936 P.C. 207 = 1936 
AW.R. 736=63 C,L.J, 5@1=163 LC, 
156=38 Bom. LR. 78341936 A.L. 
810= 1936 M.W.N, 797=1936 O.W.N, 
611, 


Secs. 3, 6 fe} & 130—Morigagor 
executing morigage and putting mortgagee 
in possession but mortgagee not paying the 
consideration Right to recover consideras 
tion, if transferable, 


Where the mortgagor completes his 
part of the contract hy executing the 
mortgage by putting the mortgagee in 
possession, but the mortgages fails to pes 
forin his part of the contract by paying 
the consideration money the mortyngor 
has a transferable claim and ean assign 
his right to recoter the consideration. 
A suit by the assignee for the reeovery 
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of ‘tha amovnt would bo maintainable. 
(Bhide € Currie JJ.) 

SARDAR KHAN vs, INDU Jorn FAMILY 
Firm RAM MAT, BARKAT SHAI. 


ALR. 1936 Lah, 147 = 162 LC. 898. 


Sec. 6 {a}—Righi to receive offerings 
made at a temple, if transferable. 


A right to vageive offerings made aba 
temple is a definite and fized right and 
does not depend on any posaibility of the 
nature referred to in Sec. 6 (a) T. P. 
Aot, and such a right therefore is validly 
trans ferable, where there is nothing to 
show that the right is attached to any 
priestly office, ov is dependant on the 
performance of any service of a personal 
charactor. (Srivastava (A. C J. € Smith J.) 


BHAGWAN DEEN vs BILLESHUR, 
1936 O.W.N, 845=1641C, 1111 


Secs. 39 & 100—Charge for main- 
tenance created by decree of Court. tf 
enforceable against subsequent bonafide 
transferee of the property charged. 


A charge for maintenance ererted by 
a decrea of Court on certain property is 
enforceable against a subacquent bonafide 
transferee of that property, Sec. 39, 
T. P. Act whish protects a bonnfide 
translergs for consideration, cannot in 
terms ap to a case of a charge declared 
hy a decr&s of Court, Nor does Sec, 
40, T. P, Act apply to tha oase, (Niyogi 
A, J.C) 


MST. MAINA vs, AHSAN HUSSAIN, 
19 NL, 254 


Secs. 41—TJVords “with consent” — 


significance. 


The words" with the censent express 
ot implied in See. 41 Idoinot govern the 
word “transfer” but have reference to 
tha real owner allowing the transferese to 
hold himself out as an ostensible owner 
of the property. (Tek Chand J.) 
Jesa Ram & ORS. vs. GHULAMAN & 
ANR, 
ALR, 1936 Lah. 816. 


Transfer of Property Act— (Contd) 


Sec. 41—Transferee, when can obtain 
valid title against real ouner. 


Where nn ostensible owner transfors 
property, the purchaser, in order to oblain 
a valid title as against the real owner, must 
establish not only good faith and pnssing 
of consideration, but must farther estab- 
lish that he made rensonable enquiries 18 
ta the title of the transferor, An entry 
in tha revenue papers itself ia not suni- 
cient to constituie tho basis of enquiries, 
{Vivian Bose J.) 


KHWAJA 
SATEB, 


IL.R. 1936 Nag, 177-A,LR. 11936 
Nag, 214=165 LC, 177 


AFZAL vs, MOHAMMED 


Sec. 41—TPife allowing husband to 
deal wiih her property as ostensible owner, 
if estopped from challenging the right® of a 
person to whom the property has been trans- 
ferred by her husband. 


If a wife allows her husband to deal 
with ber property as the ostensible owner 
she will be estopped from challenging the 
titla of a person to whom the property has 
been transferred by her husband. (Bhide 


JJ) 


MANKAUR vs. GURBUK SIRGU, 
38 P.LLR, 90. 


Sec. 43 — Scope and applicability of. 


In order that Sec, 43 of the T. P. 
Act may apply, it is essential that there 
should be a finding that the transferee 
had believed in and acted upon somo 
erroneous mistepresentation. (King C. J. 
ê Zia-Ul- Hassan JJ) 


WALIWDDIN AHMED vs. 
KHAN SINGH, 


1936 ‘O.W.N, 483= 162 1c. 451= 
ALR. 1936 Oudh 313, 3 


Ram RA- 


Sec. 43--Application of the Section. 


Where the parties to a sate know per- 
factly well with whom the immediate 
titla in the property rested and thero’ is 
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no evidence ol any erroneous rapraren- 
tation or inducement, See. 43 of the T, P. 
Act can have no application. (Bajpat J.) 


‘ 


Mst, MAINA pe BHAGWATI PROSAD, 
1936 A L.J. 1230=1936 A,W,R, 691 = 
A.LR. 1936 All 557= 164 I.C, 193, 
Sec. 51—Zmproveoments made by 
permanent lessee — when compensation Payar 
ble. 


There is no valid reason for excluding 
a permanent lessee from the benefit of Sec. 
5L T. P Act. So long as he pays the 
vnt dua on his lease, the lessee enn cor- 
tainly consider himself to ba the absolute 
owner of ths land perpetually leased to 
him «nd he can erect a construction 
upon it and thereby improve the value 
of the land. Tha phrase, believing in good 
faith tnat ne is absolutely entitled im- 
plies that the transferee must not be aware 
of any circumstances which would render 
invalid his transfer. The transferea must 
not he a trespasser or a qualified holder. 
(Nanavutty J.) 


HAR NARAIN os. SD NATH. 
1936 O.W.N, 385=1611,C, 834, 


Sec. 52—Sale during proceedings of 
bectment —doctrine of lispendens, tf applies. 


Where during the pandency of proceed- 
ings for ejactinent the property is sold, the 
principle of lispandens laid down in Bag, 52, 
T. P, Act, wili apply toit no matter whe- 
thar tha sale waa voluntary or not. 34 P.L. 
ie aud 34 P. L. R. 531 relied on. {Bhide 
J 

GOPAL SINGH ps. 

SINGH, 

A.LR. 1936 Lah, 512=165 ].C, 833, 


Rao BALDEV 


Sec. 52—Morigagor granting per- 
manent leases of mortgaged land during 
pendency of mortgage decree for execution 
—large sums taken as nazrann -leases not 
referred to in proclamation of sale—Ane- 
tion purchaser, tf can avoid lease. 


Where during the pendency of a mort- 
tuge decree for execution. the mortgagor 


T, P. Act—(Conéd.) 


grants a large number of permanent lenses 
of moitgaged landa on receipt of substantial 
nazarana, but in the proclamation of sale 
under which the properties ara ultimately 
sold at auction. These leases are not re- 
ferred to allin the sale proclamation and 
the auction purchaser is not bound by thease 
leases and can avoid them under Sec, 52. 
T P. Act. (Sulaman C. J. € Bajpai J.) 


JAMOON vs. CHAKRADHAR JAYAL. 
1936 A.W.R, 1035= 1938 A.L.J 1277, 


Sec. 53—Husband transferring pro- 
perty to wife in lieu of dower debt— pre- 
ference over other creditors— transfer, tf 
invalid. 


Where a husband transfers property to 
his wile in liou of dower debt and and there- 
by gives preference to the debt due to his 
wife over the dabts due to other persone, 
there is nothing objectionable in the course 
adopted him.  (Niamatullah & Rachhpal 
Singh.) 


KULSUM 
LAL. 


BIBE vs, SHYAM SUNDER 


1938 A,W.R 797=1936 A.L.J 1027= 
A.LR, 1936 All. 890 = 164 I.C. 515, 


Sec. 43—Mohamedan husband trans- 
ferring property to his wife in lieu of dower 
debi—preference over other s Medttors— 
transaction, tf genuine, cannot e impeached 
under Sec. 53. 


Whera a Mahamedan husband. who ia 
heavily indebted to other persons tranafers 
property to his wife in lieu of. her prompt 
dower dabt, and the trunsaction is found to 
be a gennine and bonafide one, it cannot be 
impeached under Sec. 63, T. P. Act. Though 
the transaction may adversely affect the 
body of creditore by reason of the fact that 
one creditor, is preferred, that does not 
affect the validity of the * transfer. 12 Pat. 
297 followed. (Harries & Ganganath JJ.) 


RAMESHWAR NATH vs. ALTAB BEGAM 
& ORS. 


1936 A.W R. 870=1936 ALJ. 966 
=A LR. 1936 All, 803. 
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Sec.53 - Surrender by widow of her life 


estate, if can be challenged on the ground of 
fraud. 


The word “transfer in Sae. 53, T.P. Act 
ia wida snough to cover a enrrender hy a 
widow of her widow's interest. A dead 
of surrender of a widow's estate, if made 
with intent to defrand or delay tha claims 
creditors amount of to a fraudulent transfer 
within the meaning of See. 53, TP. Act, and 
is Voidable mader tha Section. 23 Bom. 1 
veliet on. Pollock J.) 


NILKANTHA LAXMAN vs MURTARAI, 


LL.R, 1936 Nig. 69=A,LR. 1936 Nag, 
166= 165 LC. 944. 


Sec. 53—FPrandulent 
transferor and transferee 
common intention to defraud 
Validity of the transfer. 


tranefer—hoth 
actuated by 
eredstors— 


[fin a transfer mada with intent to defeat 
or delay creaditors the transferor alone had 
that intention and the tranaferea did not 
shwa the intention, tha tran«faraa would ba 
a trangfuree in good faith and for considera- 
tion and his right wonld not he impaired 
by anything contained in See. £3 T, P. Ack 
But if ths transferor and the transferee are 
actuated by tha common intention to de- 
fraud creditors, there is no good faith and 
the transfer wil! not stand even thongh full 
conaidaratiann had passed. (Harris È 
Bajpai Je), 


SHAURA ALI vs. SHED GHULAM. 


1936 A.W R. 510-1936 A.L.J, 6922 
165 £,C, 124=A.)R’ 1936 All 663. 


Sec. 53 as amended in 1929--"In- 
tent to defeat or delay creditors’ —mean- 
ing of. 

Prior to tha amandment of Sec. 53, T. 
P. Act by tho amending Act of 1929, the 
law waa that where the effect of any trans- 
fer of immovable property was to defraud, 
defeat or delay the ereditors ANA such bran- 
ster was made gratuitously the transfer 
was presumed to have been made with iv- 
tent todefeyt or delay the creditors. In view 
of the amendment tha principle now estah- 
lished is that in each case the Court must 
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look at the whole of the cireumstancos 
surrocading the transfer and then wsk 
itself the question whether the transfer was 
in fact executed with the intent to defeat 
or delay creditors The mere fact that the 
effect of the transfer was to defent or delay 
the creditors and that it was mnde gratuil- 
ously, is nob sufficient to hold that the 
transfer was made with "intent te delen! or 
delay the creditors”. (Addisen a Ahad 
Rashid JJ.) 


Turns! RAM vs. 
MAMAN TAL, 


38 PLR, 76=1641C 933=AIR 1936 
Lah. 933, 


THAKURDAS MADAN- 


Sec, 53A—-Suit after the section come 
info force -- transaction before the section 
came into force~section Uf applies. 

Where a suit is filed after the coming 
into operation of See. 53A, T. P, Act, the 
provision of the section govern ths case, 
although tha the transaction in question 
had arisen before the coming into force of 
the section. (Sulaiman C. d. È Beanet J.) 


SHYAM SUNDAR vs. DIN SHAH, 
1936 A.W.R, 1038-1936 A,L.J, 1323, 


Sec. 53A — Doctrine of part performance 
—if applicable to an oral sale, 


The doctrine of part performance cannot 
overrida express provisions of the law such 
as are contained inthe Transfer of Property 
and Registration Acts. An oral sale ig 
expreasly prohibited by Sec, 54 T. P. Act. 
when the value of the property is over 
Rs. 100, Consequently the doctrine of part 
performance hag no application. (Vivian 
Bose J.) 

KRISINABAI & ORS, vs. PARWATIBAL 
& ORB. 


AIR 1936 Nag. 282=165 I.C, 934. 


Sec. 53A-— Doctrine of part performance 
— possession, if must be referable only to 
agreement, 

In order to invoke the doctrine of part 
performances as embodied in Sco, 534 T P. 
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Act, ib is necessary that the possession reo- 
lied upon as part performance-of the ngreo- 
ment must he referable to the agreement 
only and not to auything else. In the xbsence 
af proof af such eireamstance, tho said 
doctrine cannot he availed of. (Mukherjee 
as. K. Ghosh JJ.) 
BAHADUR SINGH 
Jyotrura DEVI. 


SINGHER vs, RANI 


40 C.W.N, 1176. 


Sec. 53A—Morigagee in possession 
leasing out property to mortgagor — Suit for 
eetment—Mortgagor alleging transaction 
of lease to nominal—Dortrine of part per- 
firmance, tf can be mvoked, 


A mortgagee with possession leased 
out tha mertgaged property to the martga- 
gor under a Rant Note. On his suing to 
eject tho mortgagor on tlie expiry of the 
lease, the latter contended that tha Rent 
Note executed wag a nominal transaction 
and that he was in possession of the proper- 
ty aver singe the date of the mortgage. Held, 
that See. BBA, T. P, Acb governed the case 
and the mortgagee could not invoke tho 
deetrine of part performance in his favour, 
(Vivian Bose d ) 

MST, NASIBAN vs. MAHAMMAD SAYED, 


19 NLS. 1792 A.LR. 1936 Nag. 174= 
164 LC, 557. 


. Sec. 54--Formal delivery of possession, 
tf suficient where vendee already in posses- 
ston, 

Where tangible immovable proparty 
sold is already in possession of the vendee, 
and the aale can only take place by deli- 
vary thereof, then itis not necessary that 
the vendea should leave tha property and 
rə- enter it under the title; a formal deli- 
vary of possession under such circumstances 
is sufficient, 60 Cal. 384,20 C. W.N. 195 
4 38 Mad. 1158 followed. (Jai Lal J.) 


MAHBUB vs. KALE KHAN. 


A,.1.R, 1936 Lah. 756, 


Sec. 54—“Reverston or other intangible 
thing.” tf covers any interest in immovable 
property which ts not itself immovable pro- 
perty. 

See. 54, T. P. Act, does nob containany 
such wide phrase ns “any intereat toor in 
immovable property,” imt the phrase "reyer- 
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sion or other intangible thing,” covers every 
interest in iminovable property which is not 
ragarded (as e. g, an undivided share in 
land is regarded) as being tangible immova- 
ble property in itself. (Sir George Rankin). 
M. Ti. MOOLLA Sons, LTD., vs, OFFICIAL 
ASSIGNEE, RaANGooN HIGH Court. 
63 LA. 340+40 C.W.N, 1253=71 M.L, 
J.440=17 P.L.1. 653= 14 Rang. 400= 
1936 A.W.R. 809=1936 A.L.J, 832 = 
38 Bom. L.R, 1011=44 M.L.W, 5955 
A.LR. 1936 P.C. 230, 


Sec, 54--Assignment of a money 
decree, if wust be by registered instrament. 


A decree for money cannot be regarded 
as an immovable property and if ib is to ba 
ragarded as an intangible thing, it is not au 
intangible thing of the class to which See, 
54, T, P, Act, was intended to apply. The 
assignment of such a decreo therefore doaa 
not requira registration. (Fazi Ali J.) 


THAKURIT MAHARAJ vs. DWARKA RAM, 
17 P.a.T. 536, 


Sec. 54 & 122--Sale and gift—iran- 
saclion failing as sale may be good gift. 


A transaction may have two characters. 
Tt may evidence a gift as well aga sale, If 
it fails aaa sale’ it may nevertheless, ba held 
to be a good gift, provided that all conditions 
necessary for making a valid gift are 
there. (Niamatullah € Rackhpal Singh 
JI) a 

KULSUM BIBI vs. SHYAM SUNDAR LAL. 


1936 A,W.R. 787=1936 A.L.J, 1027 
=Al.R. 1936 All. 600=164 I.C. 515. 


Sec, 55—Covenant guaranieeing non- 
existence of encumbrances—breach of the 
covenant— Indemnity, tf implied, 

A covenant guaranteeing the non-exis- 
tenca of encumbrances necessarily implies 
a condition to indemnify the purchaser in 
case any defect in the title is subsequently 
discovered, It is nat legally necessary that 
there should be an express condition in the 
sale deed an the part of tbe seller to indem- 
nify the purchaser in case of discovery of 
any defect in title lator on. (Jalal J.) 


Imam DIN vs, BHAG SINGH? 
A,LR. 1936 Lah. 746, 
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Sec. 553 (4) (b)—Vendor’s charge for 
purchase money unpaid and interest on tt— 
rate of interest. 


Sec. 55, T. P. Act, allows a vendor a 
charge for purohase money unpaid and for 
Interest on it, and he ia entitled to receive 
interest under the section at the rate of one 
per cent per mensem. Sulaiman C. J. € 
Bennet J.) 


SHIAM Lar vs. RAM SARUP. 


1936 A,W,R, 885=165 ).C, 352 = 1936 
A.L.J. 1081, 


Sec, 58 (a) & (c)— Transaction which 
constilutes an English mortgage. if affected 
by morigagor undertaking to pay rates and 
tares. 


Where the mortgaged property is con- 
veyed absolutely to the mortgagee and the 
other features of an English mortgage are 
present, the fact that the mortgagor under- 
takes to pay the rates and taxes does nob 
take away from the transaction its character 
of an English mortgage. (R. C. Mitter 


DAVID ELIAS Duck COHEN vs Bal- 
DYANATH MOOKERJ!, 


40 C.W.N. 12705 A.LR, 1936 Cal, 646 


Sec58 (b)— Validity of equitable sub- 
mortgage. ©, 


A equitable sub-mortgage by a mere do- 
posit of title deeda without ea registered 
document can be validly made even of an 
equitable mortgage particularly when tha 
original mortgage is by a registerad deed. 
(Ba U. J.) 

Mauna THAUNG vs. M. M, K, CHE- 
TTVAR FIRM. 


ALR, 1936 Rang, 3667164 IC, 724, 


Sec. 58 (c)— mortgage by deposit of 
title deeds to cover present and fulure 
advances, if may be created—part of the 
money taken when deeds deposited -further 
advance at subsequent “date on separate 
handnote— mortgage, if covers second lvan, 
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Titla deeds may be deposited under an 
oral agreement to cover present and future 
advances as each advance is made, it become 
charge upon the property comprised in 
the title dosds from the forca of the prior 
oral agreement. Consequently, when there 
ia an agreement that a loan upto a certain 
maximum would be taken and that the de- 
posit of title deeds would be security for 
the lonn up to that amonnt, and under such 
ugteemert the title deeds ara deposited and 
a smaller amount is taken, and later on a 
further sum within the riated maximum ia 
taken nnd a separate handnote exerted 
therafor, there is n mortgage by deposit of 
title deeds in respect of the second advance 
as well, (Guha € Bartley JJ.) 


Mount MOHAN BAHA vs, 
NARAIN SAMANTA, 
40 C.W.N. 1277- AIR 1936 Cal, 412, 


DEB 


Secs. 58 & 100— Diference between a 
mortyage and a charge—charge on property 
when becomes A mortgage. 

When a charge is crented by an act of 
a party, the specification of the particalar 
fund or property negatives all personal lia- 
bility and the remedy of the hofder of tha 
charge is againat the property charged only 
When there is in addition a personal coyen- 
ant, the security will become collateral to 
that personal covenant and the security 
would, in that case appear to beecme a 
transfer of a right of sule to support the 
personal covenant and as the right of snla is 
aright in rem, the transaction would ber 
mortgage. For this reason it may be said 
that the absence of a personal liability is 
the principal test that distinguishes a cbarge 
from a simple mortgage. (Addison £ Abdu 
Raschid JJ.) 

BENARES BANK Lip. vs.HAR PRAS- 
HAD, 

38 P.L.R. $=163 J.C. 69=A1R, 1936 
Lah, 482, 


Sec 60— Mortpage property containing 
several items—liability of each item for 
whole amount due. 

Under Sec’ 60 of the T. P. Act, the 
integrity of the mortgage is not broken 
except where the mortgagee bas purchased 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


907 CIVIL DECISIONS 898 


T P. Act- (Contd) 


or otherwise acquired as proprietor a 
certain portion of tha property mortgaged. 
So long as the integrity of a mortgage 
remains in tret, each item of the property 
mortgaged, where there are distinct and 
separate items, is liavle for the whole 
amount due under the mortgage, and the 
mortgages is antitled to place the whale of 
that liability upon one of the items of tha 
mortgaged property. (Thom € Rachhpal 
Singh JJ) 
RAM CHAND us, PARBHU DAYAL. 


1936 A,W R. 788= A.I,R. 1936 All 595 
=1641.C, 613 -1936 A,|.,J, £116. 


Sec. 60— Mortgayee acquiring a pro- 
tion of the mortyaged property—other's f 
ran claim redemption by payment af their 
quola only. 

Ng doubt, it is true that n mortgage is 
indivisible and is spread over the entire 
martgaged property, but there are certain 
exceptions to this rule and one of these ex- 
ceptions is mentioned in Sec. 60 T, P. Act, 
When a mortgagea acquires a portion of the 
mortgagors interest in the mortgaged 
property, those who ara interested in the 
remaining portion of it are entitled to claim 
redemption by payment of their quota only. 
(Khoja Mohammed Noor & Rowland JJ.) 


"| MUNGA Lab vs. SAGAR MAL. 


15 Pat, 481=17 P L.T, 726=A,LR. 
1936 Pat. 629, 


Sec. GO—Person taking puisne mort- 
gage of property with knowledge of prior 
morigage. sf can redeem upon payment of 
part morigage debt, 


Where a person elects to take a pusine 
mortgage of immovable property with the 
knowledge of the existence of a prior mort- 
gage, his right to redeem the propfyay sub- 
ject to prior mortgage ia according’ to Sec. 
60, T. P. Acta right to redeem upon pay- 
ment notof a part bub of the whole of 
the mortgage debt. (Page C. J. dé Ba U 


. 


K. 8. P, Suppian NAIDU vs. 
SABAD. 


14 Rang. 198=A,1.R. 1936 Rang. 266 
. = 1631C) 444, 


57 


Ram 
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Sec. 61—Mortgaye ly several persons 
— further charge by some of them— Original 
Mortgage, if redeemable. 


A Zemindari share ina village was mort- 
gaged hy several persons. Subsequently two 
of the mortgagors executed two deeds of 
further charge on the above mortgaged pro- 
perty in lavour of the mortgagee. The other 
morigugors thereulter sought to redeem the 
original marigage. Held, that they were en- 
titled to do so for paying the money due on 
those deeds, and the rights in respect of the 
deeds of further charge were to be enforced 
hy separate proceedings. (King C. J. R 
Nanarvntty, d.) 


KANAK SINGH vs, GATRAI SINGH. 


1936 O.W.N. 239= 163 LC. 2802 AI, 
R. 1936 Oudh 202 


Seca. 63 & 70--Mortgage holding 
included by Government tn tts waste land— 
Such land, if constitutes accesston to the 
mortgage, 


Government waste lands adjoining mort- 
gaged property which sre brought under 
cultivation do not become subject to the 
mortgage, and in fact Secs. 63 and 70, T. P. 
Act, have no application to such extensions 
of cultivation which belong to the person 
who has brought the land under gpltivation, 
(Dunkley J.) 3 


S. R. M. M. C. T. FIRM vs. Ko Po 
SINGH & ORS. 


AIR. 1936 Raag, 127 = 162 L.C, 383 


Secs. GSA & 66—Mortyagor leasing 
out morigage land—securtty rendered 
inanfictent—enforceabthity of lease against 
auction purchaser of mortgaged land, 


A mortgagor exeouted n lease of his mort- 
gage property in 1922 before the passing of 
the amendment Act. The casais thereiore 
not governed by Seo. 65A, but by See 6N. If 
it appears that the value of the mortgage 
property is impaired on account of the lease, 
it cannot be enforced against an auction pur- 
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chaser of the mortgaged 
Hassan d.) 


TULSI RaM vs, MAUNA KAUR. 
1936 O.W.N. 399 = 162 IC, 225, 


(Zia-ul- 


land. 


Sec. 68—Suit under circumstances 
menttoner in the section - mortgager, if loses 
his right lo proceed against security. 


By instituting a suit for mortgage ` 


money under the cirew:nstances enumera- 
ted in See. 68, T, P. Act. a mortea- 
gea doas not lose his right to proceed against 
the security, It conld not haye been tha 
intention of the legislature, that a mortgagor 
who by his own defanit brings about de- 
taroriation of the mortgaged property and 
forces the mortgages to bring a snit for 
money, should thereby deprive the mort- 
gagee of what little security he has. 4 Ahaja 
Mohammed Noor J) 


JAMNA DAS [ISASAR 
HALWAI. 


162 1.C, 15- A.I.R. 1936 Pat, 431. 


han vs, MANI 


Sec. 68 {1} (c)--Reonedy of usufrauc- 
luary mortgagee who is dispossessed of the 
mortgaged property by reason of a partition 
in which the property is allotted to another 
co-sharer. 


Whe en usufracttary mortgngea ig 
disposseased Wi a part of the mortgaged pro- 
party as a rowlt of its being allotted to an- 
other  ceo-nharer on partition and ihe 
mortgagor fails to show what property 
was allotted to hiin in lien of the mortgaged 
property, the mortgagee is entitled to a 
money decree under Sec. 68 {c) of T.P. 
Act asit stood before the amendment 
wade in 1929. (Srivastava Ê Thomas, JJ,) 


NANG BAHADUR SINGIT vs. SITARAM 
TEWARI. 


1936 O.W.N. 21-1601,C, 27(2)- A., 
R. 1936 Oudh 174 


Sec. 69— Provision of the section as 
amended by Act NN Of 1929, if affects 
terms and conditions of English mortgage, 
executed before amendment, including lerm 


T. P, Act ~(Contd,) 


as to appointing receiver introduced by Sec. 
12 of the Trustees & Mortyayees’ Powers 
Act, 


See. GIJA of the T, P. Act, introduced 
hy Act XX of 1929, has not replaced or 
modifiset See. 12 of the Trustees nnd 
Mortyagees Powers Act and the only effect 
of tha amendment is that the said See, 15 
is not to he deemed to be incorporated in 
an English Inortgage pre PITE regere exe- 
cuted iter the amending Ach came into 
tarce, 


In tho casa of a mortgage executed 
hefora fhe amending Act, tha terms and 
incidents thereof, including those intro- 
duced into the deed by virtne of See. 66 
of tha T. P Actas then in foree, among 
them being the term about the appointment 
ofa receiver without recourse to Conrt, 
ara not affected by the amendment of 1929 
by whieh the last paragraph of the ofiginal 
section has been taken out of the statute. 
(R. C. Mitter J) 


DAYID LIAS DUCK COUEN rs. BAIDYA- 
NATH Mooktrmnie & Ons, 
40 C.W N, 1270-ALR, 1936 Cal. 646 


Sec. 72 -~ Morigagee paying land 
revenue in respect af mortgaged propertu— 
whether such money must be added to 
principai, ° 


A mortgagee is clearly entitled to pay 
the revenue wad land texes in respect of the 
mortgaged property to have the rame from 
lorfettura and sale. Under See. 72 ha may 
add the money ao spent by him to the 
principal money of the mortgage, provided 
that the mortgagor nas been called upon 
and has failed to take proper and timely 
steps to preserve the property. But if he 
choses not to add the mony as such, he 
ja debarred from suing to realise the money 
so spent independently of the mortgage, 
He may make hia claim under Sec, 69 of 
the Contract Act, (Afackney, J.) 


A, MURRAY M. S, M. FIRM. 
A.L,R, 1936 Rang. 47=161 IC 626 


Sec. 76 (c)-- Payment of Municipal 
Tax by mortgagee — whether such sum to fe 
set off tn mortgaye account. 
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Where a mortgagee in possession pays 
inunicipal taxes, he ig entitled to set olf 
that amount in the mortgage account, #0 
that he ean remain in possession till Jiqnida- 
tion of the sum so paid by him. (Wort. J.) 


KESHORAM os. RAM Lan Sanu. 
ALK. 1936 Pat. 312= 163 1.C. 55 


Secs 76 & 77 Principles of the sec- 
tion, tf applicable fo morigayes erecuted be» 
fore the passing of the T, P. Act. 

The provisions of Sees, 76 & 77 T. P. 
Act, with vagard to the liability of the 
inortgagas to account, being merely a co- 
difieution of tha law in existance, bafare the 
passing of tha T. P. Act, the principles en- 
unciated in those sections are applicable 
to the case of a ueutructuary mortgage exe- 
ented before the enactnent of the Act. 
(Courtney Terrel C. J.e Dhavie J.) 

MUHAMMED Sania es, MARA 
NARAIN. 


17 P.L.T, 684-A,LR., 1936 Pst, 583 


Sec. 78 -"Gross negligence” Meaning 
of. 

Gros nagligance in See. 78 of the T, P. 
Act, means carelaasneas of so aggiivated n 
nattire n bo amoannt to naglag: of preeantions 


‘which the ordinarily reasonable man would 


hive observed and to indicate an attitude 
of mental indifference to obvious risks, 
(Mukerji & S. K. Ghosh JJ.) 


DHARANIMOHAN ROY vs KUMAR PRA- 
MATHA NATH ROY. 


63 Cal. 880 =40 C,W.N, 648=168 IC, 
382=ALR, 1936 Cal, 283 


Sec. 78 — Priority— Document deposited 
with equtlable mortgagee going back to the 
hands of the mortgagor and he producing 
the document and mortgaging property copr- 
prised therein to aubsequent simple mort- 
gagee— Priority. 


Ia order to find out whether a prior 
mortgagee would ba postponed to a aubse- 
quent mortgages, the test is that if tha 
possession of the title deeds in an essential 
part of the carlier encumbrancer’a security, 


T. P. Aot--(Conts) 


then, if he having got the titla deeds allows 
them by negiigence to be again without 
sufticiant reason, in the possession of the 
mortgagor, he will be postponed to a subse- 
queut enenmbrancer to whom they are 
delivered, (Mukherjea it S. K. Ghosh JI) 

DHARANIMOHAN Roy vs. KUMAR ‘PRA- 
MATHA Natu Ruy vs & ANB. 


63 Cal. 880= 40 C.W.N,.648=165 LC, 
382=A I.R. 1936 Cal. 283 


Sec. 81— Olyect of the section. 

The whole subject of Sec. 81, T, P. Aob. 
is to onable a sohesquent mortgagee to call 
upon the prior mortgages to exercise his 
rights, so fer as they can be satisfied, as 
against tha properties which are not the 
subject matter of the subsequent mortga- 
gee's charge, (MeNair Ji) 


SM. ANNAPTNA Roy vs. 
MULDICK. 


Ram RANJAN 


40 C.W.N, 1173 


See. 81 -Doctrine of marshalling of 
securities how far applies to moveable 
property, 


Sec. Bl, T. P. Act, applies to mortgages of 
immovable property and not to the hypoth- 
sition of movables Even if the principle 
of marshalling as sent out in Seo, 81, be 
hald ta be applicable to movables, if can 
ouly be applied to funds standing upon an 
equal footing. It cannot undey“any cireums- 
tances be enforced so as to prejudice the 
rights of a prior mortgagee because the 
rights and obligatione of a mortgagee of 
immovable property are nob the same as 
those of a person to whom movables have 
heen hypothecated and two securities do 
not stand on the same footing so as to 
allow the doctrine ty be availed of, 9 Rang. 
182 relied on, (Page C.J. & Ba U.J.) 


K. S. P. Supptan NAIDU vs, RAM 
SABAD. 


14 Rang. 198=A,1.R, 1936 Rang. 266 
=163 LC, 444, 


Sec. 81— Prior mortgagee, jf has right 
to sell mortgage properties tn any order he 
prefers. 
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The worda “but not so as to prejudice 
the rights of the prior mortgage” in Sec. 81 
of tha T. P. Act do not entitle the prior 
mortgages to have the properties mortgaged 
to him to be sold in any order he may 
prefer. (Mc Nair J.) 


SM. ANNAPURNA Ray vs, RAM RANJAN 
MULIICK, 


40 C.W.N. 1173, 


Sec, 82 - Ryhti of mortyagor paying 
the whole of the mortgage debt to claim 
contribution from co-morlgagor, 


A person who awis portion of the pec- 
party covered by a mortgage can il he puys 
the whole of tha mortgage debt for 
which the entire mortgaged property was 
liable, claim contribution fram other persons 
who are owners of other portions of the 
ore property. (Srivastaya b Thomas 

4 


PURBI DIN vs. HARDRO BUX SINGH, 


1936 0.W.N.44-159 IC 1049- A.J. 
R. 1936 Oudh. 169 


Sec. 91— Holder of Zaripesgi least of 
morigage property — tf u. person interested, 


The holder of a Zaripeshgi lease of mort- 
gage property is a person interested in such 
propsriy within the meaning of Sac, 91, T, 
P. Act. (Zéa-ul-Hassan J.) 


Tuli aM vs. MUNNA Kuan. 
Bas O.W.N, 399-162 1,C, 225. 


Sec. 91 (f) (before amendment of 1929) 
-suit for sale on mortgage — Attaching 
creditor not impleaded —Effeet of nonjoinder 
where attaching creditor is assumed to be a 
necessary party. 


A creditor who had a simple money 
deoree, nttached the property of his debtor, 
which was subject to a mortgage, Subsea- 
quent to tha attachment, the mortgagee 
brought a suit on the basia of tho mortgge 
without impleading the attaching creditor 
and obtained a decree for sale. Held, on the 
assumption that, prior to tne amendment of 
See. YI, T. P. Act, by Act XX of 1929, 
the attaching creditor waa n necessary party 
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in a mortgage suit, that the result of such 
n misjoinder could not he fatal to the righta 
of the attaching creditor which was not 
liahle to be nflected by the decree in the 
mortgage suit. (Bajpai J.) 

GOPAL DEBI os. LACHMI SANKER, 


1936 A.L J, 708-163 1.C. 9686-1936 
A,W.R. 595- A.LR. 1936 All, 512, 


Sec. 92—Subrogatim, vf— 


Nature of such right. 

Whore a subsequent mortgage pays off a 
prior mortgage and agqnires rights of anb- 
rogation nics that mortgage, it cannot be 
said that this right should extend for a 
period of 12 years from the date of nequisi- 
tion, See. 92, T. P. Act, limits him to the 
rights and powers of the mortgagee of thint 
date. (Sulaiman C.J & Bennet J) 


SARU BHagyrati 


ihg 


RAM SWARUP t's. 
Prosan, 


1936 A.W.R. 516-1936 A.L J. 586 - 
164 IC. 725-A.LR. 1936 All. 536. 


Sec 92— Subrogation —Morigagee hats 
ing no interest, tf can claim subrogation 
without agreement. 


The principle of tha equitable doctrine 
al legal subrogation is that the person make, 
ing the payment has some interest of his 
own to ptotect and that the payment is 
made for tha protection of such interest. 
Where, however a mortgagee hus no interest, 
in the praperty to protect either in fact or 
in law at the time of payment of the decree 
of a prior mortgagee, and there iano agree- 
ment for subrogation, the cluim passed on 
right of subrogation is untenable. (Srivastava 
£ Nanavatiy JJ.) 


BHOLANATH vs, MAIHRANI KUER. 


1936 O.W N, 489-182 1C, 362- AL 
R. 1936 Oudh. 280 


Sec. 92 — Subroyatian— Subsequent 
mortgagee redeemtny - prior mortyage — 
Right of subrogation —A pplication of 3rd 
paragraph of Bec, 92. 

The third paragraph of See, 92, T. P, 
Act relating to a registered instrurnent does 
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Accordingly, under the first paragraph of 
the section oo suhsequant mortgagee who 
redeama a prior mortgage has a right to be 
subrogated ta the position nf the prior 
mortgage, and it is not necessary that there 
should be a registered instrument by which 
the mortgagor should nagreg to such 
subrogation. (Allsop iti Ganganath JJ.) 


GANGARAM vs, HARIHAR PROSAD. 


1936 AW.R, 274=1936 A.L.J, 281 = 
1621,C, 9923A fR. 1936 Ali. 336 


Sez. 92 -Subsequent mortyugee ayrer- 
meg to pay prior incumbrances, paying 
off some of them only —claim of subrogation, 


af maintenable against  undischarged 
thevabhrances. 
Alater mortgagee who undertakes to 


pay the prior incambrances on the property, 
but actually pays only some of them, cannot 
resist% hea claim of the inerimbrances not 
paid by him hy setting up hia discharga of 
the other incumbraneers as a shield and 
claiming priority in reapeet of tha in- 
otunhrane?s discharged by him. (Cornish 
Varadacha: tar ie Venkataramana Rao JJ.) 


LAKSMI AMMA rs. SANKARA NARAYAN 
MENON, 
59 Mad. 359=70 M_L.J. 1=43 M.L,W. 


23=1936 M.W.N, 30-70 MLJ 1= 
. 160 IC. 137 = ALR, 1936 Mad. 172 


Sec. 92 (1) & (3)— Application of the 


clauses, 


Cl. (1} of Sea. 92 of tha nmended T, P. 
Act, appliaa to all persons who have an in- 
terest in the equity of redemption and an 
under no personal obligation to discharge 
prior incumbranges, and el. (3) of the said 
section is intended to apply to all persons 
who acquire an interest in the mortgaged 
property by advancing moneys to discharge 
prior incumbranees. There is no warrant 
for restricting the scope of 01.19) to persons 
other than purchasers of mortgageen. 
(Cornish Varadachariar € Venkataramana 
Rao JJ.) 

LAKSHMI AMMA vs. SANKARA NARAAN 
MENON, 

59 Mad. 3598-1936 MWN. 30-70 


M. J, 1=160 1,C, 137=A.LR, 1936 
Mad. 171 
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Sec. 95— Co-mortgngor's right to contri. 
hution. 


The right to olaim contribution is under 
Soc. 65 of the old T. P. Act in the nature 
ol a charge and nota right of subrogation, 
The right to enforce it accrues on the date of 
payment under Art. 132 of the Limitation 
Act and not the date of mortgage. 49 I. C. 
416-9 L. W. 120 € A. L R. 1982 All, 250 
followed. (Venkataramana Rao J.) 


SHEERAMUGLU va. RAMAKRISHNYA, 


70 ML.J, 582-1936 M.W.N. 2663 
162 1.C. 828=A.1.R. 1936 Mad, 500 


Sec. 106 - Tenancy of a house— Rent 
for broken period of month first patd— Date 
from which tenancy begins to run. 


Whara a honse is taken on hire in the 
middle of » month and the rent for the 
broken period of the month is first paid, the 
inference is that the parties intended that 
tha tenuney should run according to the 
calendar month, The general practice alsa 
is that when a honse is occupied in the 
middle of a month and is intended that the 
tenancy should be by the calendar month 
the vent is paid separately for the days dur- 
ing which the house is oceupied prior to the 
‘qt of the foilowing calendar month and the 
tetmney is deemed to egin on the Ist of 
each subsequent calendar months, (King 
C.F. & Zia-ul-Hassan, JJ.) 


RAMJI LAL vs. SECRETAR® OF STATE, 


1936 O.W.N, 514-162 IC, 7122A., 
R. 1936 Oudh, 306 


Sec. 107—Lease fur collection of 
rent provistoms of T. P. Act, if applicable. 


A lease executed mainly with the object 
of making au agreement for collection of 
ranta apd not with the nbject of cultiva- 
tion cannot ba regarded as an agricultural 
lea e, and is therefore subject to the provi 
sions of See 107, T. P. Act. Such a lease 
is invalid, if the lessee is not a party to it, 
(Srivavava A.C. d.) 


SHYAM SUNDAR LAL vs, CHOTEY LAL. 
1936 O.W.N 758=164 1.C, 830 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


907 


T., P, Act—(Contd.) 


Sec. 107—Rent note granting lease 
for 11 months, if admissible to prove 
pertod of lease when not registered. 


Although a lease of immovable property 
for less than a year is rot compulsorily 
registrabla uncer Sec. IT (b), Registration 
Act, that section has to ba read alone with 
Ses. 107 of T P. Act. The sheet of tha 
two sectiang read together is to exclude 
from evidence all unregistered leases whieh 
baye been reduced to writing, An un- 
registered rant note purporting to grant. 
lease of property for a period of 11 months 
is therefore inadmissible in evidence to 
praya the period for which tha lease is 
granted and the amount of rent due under it. 
{Vivian Bose, J.) 

MST. NASIBAN os. MAHAMMAD SAY RI), 


19 N.LJ, 176- A,|R. 1936 Nag. 174= 
164 LC. 557.. | 


_ See. 107 -Rent of permanent tenancy 
tf may he varied without  reyistered 
tnstriument. 


Singe the Transfer of Property Act, the 
rent of a permanent tenaney cannot be var- 
ied without @ registered document, Conse- 
quently tha tandtord cannot recover rant at 
an increased rate on the footing of an oral 
agtaament presumed fram counterfolls of 
rent receipts. 39 Cal, 234 followed, (R.C. 
Mitter J.) 


Parsa TI OH, MUKMOPADHAVA ve 


' RANDE ák, 
40 N 639=162 1C. 33-A.JR, 


1936 Bal, 155 


Sec. 111 (g)--Provisions of the section 
sf applicable to a person in possession, 
alleged to be licensee paying rent. 


The provisions of the See, 111(g/, T. P. 
Aot, cannot be applied to acase where it ia 
not alleged that at any particular time, the 
predecesaors of a plaintiff placed those of a 
defendant in possession of a sita on certain 
terms as lessees, and the allegation in the 
plaint merely show that the defandant isa 
lisensee of the site who pays rent. (Sullai- 
man C. J. È Bennet J.) 


KANHALYA LALL vs. ABDULLA. 


1936 A.W.R. 178=160 1.C, 866= 
1936 ALJ. 2017 ALR. 1936 All. 
385 
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Sec. 114 —Relief against forfeiture— 
Significance of— Lessor not exercising 
right af re-entry on breach of a covenant, af 
estopped from exercising the right thereafter. 


The power of a Court of equity to relief 
against forfeiture is contained ia See. 114, 
T. P, Act and ia confined to forfeiture for 
non*piyinent of money. So far as the right 
of re-ontry on breach of a covenant’ in res- 
traint of alienation is concerned, it is 
sutticient that the lessor insista upon his 
covenant and no one has aright to put him 
in different position, The mere fact thai 
the lessor refrained from exercising his right 
of ve-antry an one or mora previous oceas- 
ions whether for consideration or not does 
not amount to a aurrenden of the right to 
enforce the conyenant when a subsequent. 
oecasion arises, No question of osteppel 
can possibly arise in such a ease,  (Dhaele 
€ Agarwatin JJ.) 

THAKURDOYAL SINGH ve. Pa RMATHA 
Natit MBERIA 

15 Pat. 673=17 P L.T, 502=164 50, 
811 (2)=AI.R, 1936 Pat. 493. 

Secs. 120 & 55 (4) (b) - Pr. visions 
of the sections if appiy to decrees based on 
an award which does not declare that « 
charge has been created. 


The provisions of See. 120, read with 
Seo. 55, (4) (4), T. P. Act, apply to private 
transfers aud cannot apply to deeress baadi 
on an award which itself does not eontajn 
auy declaration that a charge hns been crea 
ted.) Sotaman C.J. if Bojpat J.) 


Mst, RAZINA KAYUN vs. MST, ARIDA 
KHATUN. 
1936 A.W.R. 1049-1936 A.L.J. 1328 


Sec. 130—Relinguishment of interest 
an favour of continuing co-parcener, tf to 
be by written instrument, 

Ina joint Hindu family business, the 
meinbers oan,on retirement, relinquish their 
interest in favour of the continuing co-par- 
coner, and no instrument in writing ie noces- 
sary for transferring their claims under Sec. 
130, T. P. Act. Accordingly in a suit to an- 
force a claim relinquished as above, the legal 
representatives of the relinquishing membera 
uve nob necessary parties, (Panckridge J.) 

BRIJMOHAN vs. MAHABIR, 

63 Cal, 194 =40 C,W.N. 808 
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Sec. 136—Assignment of bond in 
favour of magistrate or Collector, tf valid. 


See, 136, T. P. Act, clearly forbids dealing 
in an actionable claim by a judga, legal prac- 
titioner or officer connected with any Conrt 
of jnatice. (Srivastaca di Nanavatly JJ.) 


SITLA BUN vs. MAHABIR URUSAN, 


1936 O.W.N, 444-162 |. C, 229- 
A.LR. 1936 Oudh 273, 


TRUST 


Creation—Trast in favour of sone 
creditors only = Right af ather creditors to 
whom notice of trust given to he reennnised 
as benehctartes, 


If a debtor conveys properly in trust 
for the benefit of hia creaditors who rre not 
parties to the conveyance and to whom the 
fact gf lis oxecutian is not comumniested, 
tha convayanes merely operates as a power to 
the trustees to apply the property in satisly- 
ing their claims and ia ṣan much as the deb- 
tor himnsall is is an fact anly cestui que trust 
it i4 revocable by him hefore the properly 
ia so supplied and eannot ba enforead bs the 
eveditora, A trusted in favaur of creditors 
aro parties to ov assent to ths cavayance, 
ov if the fact of his executions communica. 
tel to them. (Addison ik Din Mohammed JA 


“| JAWAHAR SINGH & Soxs vs, JAMNA 


DAS SHIKARPULIA. 


38. P.L.R, 776-AJR., 1936 Lah. 10 
=161 | C, 502. 


Charitable trust — Creation of. 
The mere non-performance of charity 


-eannot negative the existenca of a chari- 


tablo trust if otherwise the trust was prover; 
but in the absence of a deed of endowment, 
where the Court hag to draw an inference 
aa to the existence of the trust only from a 
course of conduct, the character of the enjoy- 
ment by the so called trustees will be a 
material factor, and the Court cannot start 
with the presumption that they were throug- 
hoat guiltr of breach of trust. IFarada- 
chariar & Pandrany Reo JJ.) 


VENKATA RAG RAMASWAML AYYAR. 


70 Ml), 4071936 M,W.N. 264= 43 
M.L.W. 620=AJS.R. 1936 Mad. 338 
= 160 LC, 1003. S 


Trust- (Cont) 


Debt incurred by a trustee—Creditor, 
of can recover the same oul of trust property, 


Where a trustee has incurred a debt, 
tha ereditor cannot recover thesame against 
the trust property, in as much as trustee if 
he had paid the debt wauld have claimed 
indemnity ont of the trast property. In other 
words, the principle of subrogation applies; 
the creditor can only claim to stand in the 
shoes al the trustee as against the trust pro- 
perky, and his rights are no greater than 
thosa of the trustee. (Couriney Terrel, O. J. 
t Varma d.) 

MAHABIR  PROBAD 
MOHAMMAD YEJIJA, 


15 Pat, 88=17 PL,T. 393=163 LC. 
869= ALR, 1936 Pat, 390. 


MARWARI Vs. 


Arrangement for properly carrying out 
duties of Trust, how far binding on parties, 


Ar agreement arrived at between the 
the parties for carrying out the duties of a 
trast, if it is eondusive to the interest of 
smooth administration of the affairs of the 
trust, is really in the nature of a scheme 
framed for the managment of the trust and 
will ha binding upon the parties thereta and 
their rapresentatives till modified either hy 
common consent or in some manner known 
ta law. (Vandachariar if Stodart, Jd.) 


NILAMANI PORICHA vs. APPANNA PORI- 
CHA & Ons, 
1936 M.W.N. 346-70 MeO, 262-43 


M.L.W. 222=A.LR 1986 Mad. li= 
1601C, 511. 


TRUSTS ACT (III OF 1882) 


Sec. 63—Chatrman of Bank purchas- 
ing property with Bank money, wtth out 
taking loan of the amount Right of liquida- 
tor's Lo secure such property. 

The chairman of the Boned of Directors 
of a Bank purchased some properties with 
money of the Bank but without executing 
any instrument of loan. The Bank eyentu- 
ally went to liquidation, at which time 
there was no instrument of loan, nor even 
the resolution of the Board sanctioning 
a loan. 


Held, the chairman being a trustes in 
respect of nil the moneys of the Bank 
continued to be n trustes in respect of alt 
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properties that were purchased with the 
Bank money. and theliquedation could seize 
the property of tho chairman. (Young C. J. 
& Monroe J.) 

PROPLES BANK ws, HAR KISHEN DAL. 


38 P.L.R, 1203-163 IC. 378=ALR, 
1936 Lah 408. 


TRUSTEES AND MORTGAGEES' 
POWERS ACT (XXVIII OF 1866). 


Sec. 12—Nolice provided for in the 
section, if due fo mortgagor when deed 
excludes notice. 


The ten «lays notica before the appoint- 
ment of a receive ns provided for in Sec. 12 
of the ‘Trustees and Mortyagees’ Powers Act 
is not available to the mortgagor when the 
deed slipnlates that this particular term of 
the section shall be excluded. (RC. Matter J.) 


David Enias Duck COHEN vs. BAI- 
DYANATH MOOKERJI. 


40 C.W.N 1270-A,.LR, 
646, 


1936 Cal. 


Sec, 12 —Period of motice—starting 
point of computation. 


In regard to the statutory notice pro- 
vided for in Sec. 12 of tha Trustees, and 
mortgagegs’ Powers Act, the ten days time ig 
ta be calef&ted not fram the date of the 
notica but from the date of the receipt 
thereol. (B.C. Mitter J.) 


David BLIAN Duck COHEN vs. BAL- 
DYANATH MooKEBIT & ORS. 


40 CWN, 8t270=ALR. 
646, 


1936 Cal. 


UNITED PROVINCES AGRICUL. 
FDATI RELIEF ACT (XXVII OF 
1934) 


Sec. 2, Proviso (2)—"Is assessed to 
tncome-tax''— Meaning of, 


The words “is assessed” in the 2nd pro- 
vizo to Sec.2, U P. Agricultural Relief Act 
mean “was assessed at the last occasion’, 
that in to say. wan assessed during the last 
financial pear. The mere fact that during 
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the current year, his return is still under 
examination and the Income tax Oflicer hax 
nat yet decided whether he should or should 
not be assessed to income-tax should not 
imaka any difference. (Sulaiman C J., if 
Bennet, J.) 


RAINARAIN vs. BINDARAN, 


1936 ALJ, 508=1936 AW.R 428= 
A.LR, 1936 All, 449-163 L.C. 828. 


Seca, 3,.& 5 and Sch. Wl—ZJndevest 
before and after date of Urini Court's decree, 
how to be calculated. 


The words “any order for grant of ins- 
talinents passed aguinst an agiiculturist” 
used in Sec, 4 U. P, Agiioullurist Relief Act, 
should be confined in their application to 
orders passed undor Seo 4. Consequently 
interest both before as well as after the dale 
of the lower Court's deeres should be baleu- 
lated according to the rate applicable to the 
case under Sch. I1. (Srivatara do Nana- 
vatty Jd.) 


KAILASH KURER vs. AMAR NATH. 


1936 O,W.N, 476-162 IC. 396= 
ALR., 1936 Oudh, 334. 


Sec. 3 11) & S—"Deeree” in proviso 
to Sec, 311)- Meanmu ef, for the prurposys 
of Sec. 3. 


For the purpose of See. of the U, P. 
Agricalturista Relief Act, the meaning of the 
word “decree” in the firat yr oviso to Sec. (1) 
ja the decree for instalments and not the 
original dacrea which is converted into a 
decree for instalments. Accordingly, the 
Court at the time of passing an instal ment 
decrea under Sea, 5 of the Act shall reckon 
the period of instalments from tha date of 
the instalment-decres and not from the date 
of the original decree. (Allsoop J) 


RAM GRULAM os. BANDU SINGH. 


1936 A,W.R. 428= 1936 A.L J, 465= 
163 LC, 55642 AIR. 1936 All, 434. 


Sec. 5—Additionai Subordinate Judye 
in Oudh dismissing application under the 
sectton— Court competent to entertamn an 
appeal from the order of dismissal. 
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An appeal against an order passed by an 
Additional Subordinate Judge of Oudh 
dismisaing an application made to him 
under Sec. 5, U.P. Agriculturists Relief Act, 
lies to the District Judge and not to the 
Oudh Chief Court. {Kiny C. J & Srivas- 


tava J.) 
RaGHURAJ SINGAN 15, SANKAR 

SAHAY. 
1936 OWN. 534=162 LC, 841- 


A.LR, 1936 Oudh, 321, 


Secs. 5 & 8--Application under See. 5 
by subsequent purchaser of mortgaged pro- 
perty-- Essentials. 


After the passing of a preliminary deores 
for sale in a mortgage suit to which the heirs 
of the mortgagor and the subsequent pur- 
chaser of the property were made parties, 
the suBsequent purchaser pub in an applica- 
tion that the decree might be converted mbo 
n decree for payment by instalments under 
the provisions of Sec, 5, U. P. Agriculturists 
Relief Act. Held, that in arder that Sec. 9 
should apply to the subsequent purchaser it 
waa necessary for him to establish three 
facts, namely (1) that the mortgagor was an 
agriculturist : (2) that he himself was an 
agricuituriat on the date of the loan: & (3) 
that he himself was an agriculturist at the 
data of the institution of the suit in which 
the dacres was passed. (Allsop J.) 


RAM GHULAM vs. BANDA SINGH. 


1936 A.W R, 428=1934 AL,J, 465= 
163 LC., 5642A1,R. 1936 All, 434 


Sec. 30-—Loan to agriculturist under 
mortgage deed ~transferee repaying loan, if 
can get the benefit of the section, though not 
an agrticulturtst. 


If money advanced to an agriculturiast 
under a Mortgage deed ia a loan within the 
meaning of Sec. 30, U. P. Agriculturists’ 
Relief Act, a transfarea from him, who has 
to repay that money, though nob an agri- 
culturist, is entitled to the benefit of the 
provisions of Sec. 30, in respect of interest 
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contained in that section. (Niamataliah € 


Allsopp JJ) 
MISRI LAL vs. ALEXANDER GARDINER, 


1936 A.W.R. 682= 1936 A.L.J. 1250= 
ALR. 1936 All, 697 = 165 IC, 210 


Sec. 30 Mortgage decree— Court, if 
can reduce rate of interest for a period after 
January 1, 1930. 


Sec. 30 of the U, P. Agriculturists Relief 
Act gives only the power to the Court to 
change the rate of interest after the lst 
January, 1930, The Court hag no jurisdic: 
tion to interfere with the rate of interest pro- 
vided in a decree on the basis of a mortgage 
for the period before the let January, 1930, 
either under the U. P, Agriculturists Relief 
Act or under the Usurious Loans Act. (Ail- 
sop J.) 

RAMNARAIN vs. MAHMUD HABAN, 


1936 A.W.R 471=1936 A.L.J. 510= 
163 1.C. 537=A.1.R, 1936 All. 450. 


Secs. 30 & 31—“On loan”, meaning of. 


The words “on !oan” in Sec. 30, U. P. 
Agriculturists Relief Act, means no more 
than “in respect of a loan.” In See. 30 (1) 
the word has been used in contrast with the 
words “the sum originally borrowed 
used in Sec. 31 and it is not. intend. 
ed to signify only the princip amount 
but implies the amount foun¥® due un- 
der the terms of contract or decrees up to 
dlat December, 1929. Seo. 30 provides only 
for reduction of the rate of interest from Ist 
January, 1930, on the amount found due 
under the terms of the contract under Cl. 
(1) or under the terms of the decree under 
Cl. (2) of the Seation. (Srivastava € Nana- 
vulty Jd.) 


KAILASH KUER vs, AMAR NATH. 


t936 O.W.N.471= 162 1.C, 396 = A.LR. 
1936 Oudh,: 334. 


Sec. 30 (1) (2) ~— Section whether refers 
ło interest on loan or to interest on total 
amount due, Š 
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Under Sub-Sees. 1 & 2 of Sec. 30, U. P, 
Agrioulturist’s Relief Act, it is provided 
that the interest on the loan should not 
exceed the rate higher than that mentioned 
in tha schedule. The section refara to the in- 
teres$ on the loan and not to the interest 
on the total amount due. (Bennet J.) 


RaMMAN LAL vs, KAMLADAT. 
1936 A.W.R, 987=A,1LR, 1936 All, 864 


UNITED PROVINCES ASSISTANCE 
OF TENANTS ACT (VIII OF 1832) 


Sec. 4—Section, if applies to decrees 
passed before the Act came into force. 


Sec. 4, U. P. Assistance of Tenanta Act 
applies only to decrees for arrears of rent 
for the years 1337 and 1338 F, which were 
actually passed before the date upon which 
this Act came into force, but which were 
not executed at tba time the Act came into 
fores. (Harris, J.} 


ZARUR HUSSAIN vs. CHURA SINGH. 


1936 A W.R. 218=1936 A L.J. 132=A. 
LR, 1936 All, 366=161 1C. 52 


Sec. 4— Tenant not making any appliva- 
lion that act be applied to his case, nor maka 
ing deposit, if can claim benefit of Sec. 4. 


Wherga tenant or a Thikadar makes no 
application ®hat the U. P. Assistance of 
Tenants Acfbe applied to the case for 
arrears of rent against bim, nor deposits in 
Court an instalment equal to one-fourth of 
the sum decreed, he cannot claim the bene- 
fit of the provisions of Sec, 4 of the 
Act. (Harris, J.) 


ZanuR Hussain vs, CHURA SINGH. 


1936 A.W.R, 218=1936 AL.J, 132a 
A.LR 1936 All, 366= 161 1.C. 52 


UNITED PROVINCES COURT OF 
WARDS ACT IV OF 1912). 


See 37,—Clatm for necessaries supplied 
af barred, 


See. 37° U P. Courte of Wards Act is 
no bar to n chim under Sec. 98 of ibe Con- 
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tract Act for recovery of tha price of neces- 
saries supplied. (Ganga Nath J.) 


VISHWA NATH KHANNA vs, 
KRISHNA. 


1936 A.W.R. 924=1936 A.L.J, 1120= 
ALR. 1936 Ail. 819 


SHIAM 


UNITED PROVINCES ENCUMEER- 
ED ESTATES ACT. 


Sec. 7 (1) (a)— Proceedings for com- 
piulsory registration of a document, if can be 
stayed. 


Proceedings pending before a District 
Registrar for the compulsory registration 
of asla deed, on the executant refusing 
to register if, cannot be regarded as a 
proceeding in respect of any public or 
privala debt to whieh the transferor is 
subject. or with which his immovable 
proparty is encumbered, even though the 
sale deed purports to have been exeonted 
for the payment of certain debts, There- 
fare, if after the execution of the sale deed 
the transferor institutes jneceedings under 
the U, P. Nneumbered Estates Act, he 
is not entitled to obtain an order under 
See. 7 (1) 1a) of the Act for stay of 
proceedinga for compulsory registration of 
the sale dead. (Srivistant A, O. dJ. af 
Smith J.) 

SITLA Baksnt SINGH vs, BALAKAND. - 


1936 O.W.N, 877 = 165 I.C. 129 


UNITED PROVINCES LAND REVE. 
NUE ACT (III OF 1901), 


Sec. 4 (3)—Lambardar tf can be an 
under proprietor or pukhtadar. 


In the ease of an underpro prietory or 
pukhtadari mahal, where all the eo-sbarers 
are under ~ proprietors or pukhtadars, the 
lambardar must be an underproprietor or 
pukhtadar. There is nothing in the definition 
of lambarder in Sec. 4 (3) of U. P. 
Land Revenue Act tn confine tha application 
of the word to a superior proprietor. (Srt- 
vastava A.C J. € Zia-ul Hassan J.) 

HARBANSLAL vs, DHIRAJA KUER, 


1936 0,W.N 599=1641.C. 4215AL 
R. 1936 Oudh. 371 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


917 CIVIL DECISIONS NIR 


U, P, Land Reyenus Act—{Contd,) 


Secs. 4(15) & 75— Person having pror 
prietory interest ina paritcular plot—protvt- 
ston of the section if applies. 

Sec. 75, U.P. Land Revenue Act deals 
with the case of a whole mahal’ in which 
there ore inferior and also superior propris- 
tors, and the case ofa person having inferior 
proprietory interest in a particular plot 
does not come under it,"such a case being 
not known to the Land Revenue Act. Aequi 
sition of proprietory interest in a parti- 
cular plot in a makal does not give rise 
to any inferior propristory rights. (Bennet 
& Smith JJ) 


Kesnava PROSAD SINGH vs. MST. 
RENI KUNWAR, 


1936 A W.R. 72351936 A.L.J. 1058= 
ALR, 1936 All, 731 = 164 I.C. 877 


Sees. 79 & 218 Powers of revision of 
Board of Revenue if must be exercised within 
any fired line. 


The ordera of a Saitlement Officer passed 
under See. 79, U. P. Land Revenue 
Act are liable to hereaviset by the Board 
of Revenua under Sec. 218 of the Act 
after the close of tho Settlement operations. 
No time limit is fixed within which revisio- 
nal powers are to be exercised and there 
is nothing in the statute which would 
prohibit the Board of Revenue from correc- 
ting an error made by the Settlement OM. 
cer, aven though the error bas come to light 
after the close of settlement operations. 
(King C J) 


MAHBUB ALI KHAN vs. RANI JAIRAJ 
KUAR. 


159 1.C, 276 = 1936 0.W.N. 110=A., 
R. 1936 Oudh 75 


Sec. 141— Provisions of the section, if 
can’ apply to decree-hoider under See, 222, 
Agra Tenancy Act, 


There is nothing in the U. P. Land Reve- 
uuo Actor in the Agra Tenancy Act to 
indicate that See. 141, U. P. Land 
Revenue Act ean apply to a decree-holitor 
under See. 221, Tenancy Act. Where 
therefore a lambardar obtains a decree 
tinder Sec, 221, Agra Tenavy Act for arre- 


U, P. Land Revenne. Act—(Conti,) 


ars of revenue paid by him on behalf of a 
eo-shnrer, the first charge cannot be applied 
ta his decree as againat ẹ prior mortgage 
decree of another deeree holder. (Sulaiman 
C. J. & Bennet, J.} 


MALUHA KHAN vs, GULAB SINGH. 


1936 A,W.R. 152 = 165 !.C. 446 = 19364 
ALJ 63=A. R. 1936 All. 184. 


UNITED PROVINCES MUNICIPAL 
ACT /II OF 1916). 


Sec. 97-— Contract to execute repairs and 
constructions of work ordered by Municipal 
Engineer from time to time during a certain 
period— Legality. 


Where under an agreement belween 
a Municipal Board and a contractor, the 
contractor agrees and binds himself to exe- 
cute the repairs and construction of all 
works that might he ordered by the Municipal 
Engineer from time to time during a certain 
period, and the Municipal Board agrees to 
pay the contractor at the sanctioned sche- 
duled rates for all repair and construction 
of Works that he might do on the orders 
given by the Municipal Enginaer, the ogree- 
ment ig a contract within the meaning of 
Seo. 97, U. P, Manicipalities Act, 1916 
(Per Sulaiman C. J. © Bennet J. Smith 
J. dissenting) 


THE MUNICIPAT, ' BOARD, 
RAM DAL, 


1938 A.W.R, 704-165 PC. 4398-1936 
A.L.J, 841-A,LR' 1936 All, 723(8.B.) 


AGRA ves, 


Sec, 128 (1) (ix)— Banking business— 
Assignment of Municipal tar—Profits how to 
be calculated. 


In oalcnlating the profits of a fim or 
company carrying on banking business for 
the purpose of assessing taxes under Sec. 
128 (1) (iv) U. P. Municipalities Act. it is 
reasonable to make deduction from the 
gross profits, all expenses necessarily in- 
curred by the bank for the purpose of ew ry- 
ing on the business and earning the profita, 
The profits which are to be taken as the 
basis of assessment mean net profils to be 
caleulated by deflueting from the gross 
profit’, all expenses necessarily ineuired for 
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the purpose of carrying on the business and 
earning the gross profits, (King C. J. È 
Zia Ul-Hasan JJ.) 


ALLAHABAD BANK LTD. va, MUNICIPAL 
BOARD, SITAPUR. 


1836 0,W.N. 186=160 EC. S8032 AL 
R, 1936 Oudh, 206 


Secs. 151 &164— Suti for refund of 
house and water taxes for period during 
which premises remained vacant —mainten- 
ability, 


A suit brought for remission or refund of 
certain house and water taxes charged by n 
Municipal Board for the period during 
which the plaintiff alleges the pramises to 
have remained vacant, and claima remission 
under Sec. 181 of the U. P. Municipalities 
Act, is not barred by See. 164 of the Act 
(Sulaiman C.J. 4 Niamatullah & Bennet 
JJ. dissenting.) 


Munna LAL vs, MUNICIPAL BOARD, 
CaWNPORE. 


1936 A,W.R, 754= 1936 A.L.J, 879= 
A.LR 1936 All. 676 = 185 Į C. 167 


Sec, 180 (3)(4)— Construction of hyr- 
law sanction, if can be given under Sub- 


Sec. (3), 


In view of the provisions of Sub-Seo, (4) 
of Sec. MA, U. P. Municipalities Act, a 
person canne be deemed to have bean given 
sanction fora construction under Sec. 150 
(3) of the Act, if the construction is in 
contravention of any bye law framed under 
tha Act, (Ganganth J.) 


NARAINDAS vs. MUNICIPAL BOARD, 
GORAKPUR. 
1936 A.W.R,31- 161 LC. 4432 A,LR' 
1936 Ail. 451 


UNITED PROVINCES TOWN AREAS 
ACT (II OF 1914.) 


Sec. 3—Village declared a town area— 
presumplion of ownership. 


The presumption that in an agricultural 
village the zemindar is the owner of every 
inch of land, does not apply, if the village 


CURRENT LAW DIGEST 


920 


U. P. Town Areas Act—(Conti,} 


has been deolared te ba a town aren. 
(Sulaiman C. J. € Bennet J.) 

BEHARI LAL vs) SUKHBIR SINGH & 
ANR, 


1936 A.W.R. 29=161 ],C. 440-A,1R, 
1936 All. 442 


Sec. 18/1) & (4)— Liability to pay tax 
—dectsion of District Magistrate, tf final, 

Tho word ‘assessment of levy” in Sec. 
18 (1), U. P. Towns Areas Act cover the 
ascertainment of what person shall pay the 
tax and what shall be the amount of tax 
they shall pay. The decision of the Dis- 
trict Magistrate on the question of liability 
ia final and cannot be called in question in 
in a Civil Court. {Sulaiman C. Ja É 
Bennet J.) 


SHEO-NARAIN rs, TOWN ARBA PANCHA- 
YET, CHAIRMAN, 
1936 A1. J. 33-AJR, 1936 All,117- 
159 J.C 897= 1936 A.W.R. 107 


UNITED PROVINCES TOWN IM- 
PROVEMENT ACT (VIII OF 1919) 


Secs. 53, 59 & 64(b)- Jurisdiction of 
tribunnl to hear dispute as to suffictency of 
compensation tn tie absence of one member. 


Where a dispute as to sufficiency of 
compensation in a land acquirition case .is 
referred tos Tribunal under Sec, 53, U. P, 
Town Imporvemens Act, ib is necessary, 
except in the case ol Sec, 64 cl. (b), that 
the case shonld ba heard by all the members 
of the Tribuau. Accordingly, where one of 
the members of the Tribunal ia absent at the 
time af examination of a witness, the defect 
vitiates the trial. ‘The mere fact that the 
member who was absent, subseqnently 
reads the avidence recorded in his absence 
would not satiafy the reqnirements of a 
proper trial. (Harries € Ganganath JJ) 

SECRETARY OF STATE POR INDIA ws. 
ANWAR HUSSAIN. 


1936 A.W R. 688=1936 A.L.J. 995= 
A.1-R, 1936 AN, 525=1641.C 208 


Sec. 59 (6)— Tribunal hearing ‘evidence 
in absence of one of its members--decree by 
tribunal, is without jurisdiction. 
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Ses, 59 (6), U. P Town Improvement 
Act. 1919, contemplates that when one 
member oi the tribunal becames unuvoid- 
ably absent avother member must be ap- 
pointed in his place, and it is not possible 
for the tribunal ta proceed with the hear- 
ing of a witness in tha absence of one of its 
members euch the decree passed by tribunal 
ig without juriadiction, even though on a 
later date all the members of the tribunal 
wara present and the casa was argued and 
and judgment was given in which all the 
members of the tribunal agreed, (Bennet 
« Harries JJ) 


SECRETARY OF STATE FOR INDIA vs. 
NURAN BIRI, 


1936 A.W,R. 771 = 1936 A L.J. 1155= 
A I.R, 1936 AH 703= 145 L.C. 461 


Sec. 3 (1X b)--Ceriificate under the Sec- 
tion * form of—what it should show. 

When any certificate is grantad under 
See. 3 (1) (b} of tha U. P. Town Improve- 
ment (Appaal) Act, 1920, it is of the utmost 
importance that this certificate should show 
clearly upon the faca of it that the tribunal 
haa considered the application for leave ta 
appeal upon its merits and has come to the 
conclusion that tha oase is a fit one for 
appeal. A mera order by the president af 


‘the Tribunal that “sanc'ion to go up in 


appeal is granted ag prayed” is not a 
anfficiant camplianasa with the terma af the 
section and an appsaal on the basis of such 
a certificate to the High Court would ha 
incompstent. (Harries Rackpal Singh JJ.) 


SECRETARY OF STATE oy. “ARID 
TIUSSAIN. 


1936 A.L,J. 35=1936 A.W R. 772163 
LC, 689m A LR. 1936 All. 460 


Sec, 3 (1) (b} — Party inviting tribunal 
to adopt a certain method of valuation, tf 
can appeal on the ground that the method 
adopted is wrong. 

Where n party invites the tribunal to 
atopt a certain method of valuation to ns- 
certain the market value of the property, 
aneh a party cannot ata later stage ask tie 
High Court for spacial leave to appent 
upon the ground that a wrong method of 


U, P. Town Improvemont—(Contd,} 


valuation had heen adopted by the 
Tribunal. (Haries & Rachhpal Singh JJ.) 


SECRETARY OF STATE FOR INDIA vs. 
ZAHID HOSSAIN, 


1936 A,LJ, 25=1936 A,W.R. 77= 
A, LR. 1936 All. 460 = 163 I.C. 889 


USURIOUS LOANS ACT (X OF 1916) 


Sec. 3, Proviso 2~—Scope and applica: 
bility. 

The second proviso to Seo. 3, Usurious 
Loans Act prohibits the Court from exercis- 
ing its powers under Sec. 3 in all cases 
where any decree of a Court is affected, 
whether such decree be inter parties or not, 
(Harries € Ganga Nath JJ.) 


TBNEY TIASAN os. GULKANDI LAL. 


1936 A,W.R. 805=1936 A.LJ. 3192 
ALR, 1936 All. 6131-1864 1.C. 325 


VENDOR AND PURCHASER, 


Clause in sasi, deed providing for indem- 
nity, if vendee ts dispossessed—interpreta- 
tion of the clase. 


Where a sale dead contains an indemnity 
clause providing for making good any toss 
ocourring to the vendes by reason of his 
baing dispossessed of the property sold to 
him, the clause must be interpreted to mean 
actual dispossession of the vendggs from the 
property sold and therefore thf contingency 
cannot be said to have arisen merely by the 
passing of the decree affecting the lands 
sold. (King C. J. € Smith J.) 

NANAK CHAND vs, IRSHAD) HUSAIL. 

1936 O.W.N, 148=A.1.R, 1939 Oudh, 
136= 160 1,C. 960 

Earnest money-— Vendee, if can recover 
earnest money when the breach of contract 
of sale has been on hts past. 


Earnest money is a guarantee for the par- 
formance of thecontract. If the transaclion 
goas forward, it is a part af the purchase 
price, but if it fails through on account of 
default or breach by the venden, it is forfei- 
ted in the absence oj, contract gither express 
in its terms cr to'be inferred from tho whole 
contract. It the purchaser says that the 
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Barnes money has not been forfeited though 
the breach is on his part, he has to show 
the agreement prevents forfeiture. This he 
can do if tlio contract says so in plain terms 
or if the sama can be inrerred from all tha 
a of the contract itself, (R. C. Milter 
d. 


KRISHNA CHANDRA RUDRA PAL vs. 
KBAN MAHMUD BEPARI. 


63 Cal, 804 =161 iC. 16862 A,LR, 1936 
Cal, 51 


WILL, 
Principles of contruction. 


In construing a will what is needed that 
the court should read tho will as a whole, 
and consider nll theclauses and the cireums- 
tances, and give effect to it as far as the law 
permits Importance shauld not be attached 
to isolated expressions, If there are words 
here and there which are repugnant to words 
by which an intention is clearly expressed 
thoy hays tobe discarded. (Khaja Moham- 
med Noor & Saunders JJ.) 


RANHAYA LLL Misstk vs, THRA BIBI, 


15 Pat, 151=17 PL.T, 131-163 LC. 
940- A.LR. 1946 Pat, 323 


Principles of construction — “children sunce 
cesstvely one after another”, meaning of. 


Where agrill conjerred « life estate on a 
fomale, and provided that after the death of 
the famale, the estate was to puss to her 
daughter” and her children, successively 
one after another”, held, that the words 
"and ber childrsn successively one after 
another,, ware not to ba construed as cres- 
ting perpetual sucoassive life estates, but 
were words of succession’ and the inten- 
tion oi the testator was to hequeath an 
absolute estate to the daughter. {Kkaja 
Mohammed Noor € Saunders JJ.) 


Kannaya LALL Mrssik vs, MST., INRA 
BIBI. 


15 Pat. 151=17 P.L,T. 131=163 1.C, 
S40=A,1R. 1936 Pat. 323. 


Constructton—intenticn of the testator, 
how to be ascertained. 
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In order to gather the intention of 
the testator, the Court ia to look to the 
terms of the entire will nnd them come 
to a conclusion. The intention of tho 
teatator cannot he gathered hy taking into 
consideration only an isolated passage 
inthe Will and by ignoring the other 
passages or expressions which are to ba 
D in it. (Harris & Rachhpal Singh 


CHIRANJILAL vs. SRI THAKUR BARE 
MADAN MOHAN BALJI, 


1936 A.L.J. 214-1936 A,W.R, 351 = 
164 1C, 621=A1R, 1936 All. 186 


Construction— Testator bequeathing two 
plots of land to D. two leasehold houses to B 
- Bequest to RB failing—F fret of. 


A lady owning certain leasehold propar- 
ly and other personality, by her will provi- 
dod that her ueice shonkl receive twa 
plots of bmd and there was n specific 
hequast of two leasehold houses to ans 
B. Provision was alse made for the sale 
of two houses and for payment of the 
proceeds to B. for church purposes. All tha 
bequests to B failed and in so far as they 
represented personal property sud effects 
possessed by the testator at the time of 
her death, thay passed to hei neice. Held. 
thai once it was established that the effect. 
of the will was to indicate an intantion 
on the part of the testator not only to give 
her neice certain spteitied plots of land hut 
alsa all persona] property and effecta not 
otherwise validly disposee af, it followed 
that upon the failure of the bequests to B, 
the property which was the subject matter 
of thosa bequests including.tha leasehold’ 
house fell into the residue. (Page C. J. & 
Mya Bu J.) 

Meas. BLIZABETH Bess O'DONOZHUE 
vs Mrs. P. A. SUTHERLAND & Ons. 


ALR. 1936 Rang. 134=1611.C. 997 


Will, if can be superseded by a subsequent 
family arrangement among heirs and acted 
upon—aduty of probate Court, 

Afamily arrangemeni made among the 
sons of a testator and acted upon by 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:38 


925 CIVIL DECISIONS 926 


Will—(Conid.) 


them in supercession of a will left by 
him prevail against the terms of the 
Will and will be valied and binding among 
the partias though such arrangemont is 
made verbally. It is not within the pro- 
yinee of the Probata Court to see whe- 
ther a will has been superseded by m 
subsequent family arrangement. the duty 
of that Court being merely to see whether 
tha Will is genuine or not. (M. C. Ghosh J.) 


Gopar CHANDRA ADAK vs. HARI- 
MOHAN ADAK. 


62 C.L). 350 


Suit for accounts against executors or 
administrators — General order that each 
will be responsible for misconduct of another 
if legal —executor when ltable for devastarit 
liy co-executor. 


In a suit for accountst agains executors 
or administrators, thera cannot be a general 
order that a3 b:tween themselves, each exo- 
cutor or administrator will iba raaponsible 
jor the conduet of he other or others, In 
regard Lo etch disputed transaction, the con- 
duet of each of the executors or adininis- 
trators must ba examined, one be respon- 
sihle for n devaatavit by anather only if he 
has con! vibuted to it intentionally, by stand- 
ing by or otherwise. 10 C. L. J, £03 followed 
(D. N. Mitter & Patterson JJ.) 


Heresy Harkey SINA CHOWDHURY es, 
HARI Cualranyva SINHA Coowpnury. 


40 C.W.N. 1237. 


Discovery and ascertainment of assets ns 
a preliminary to partition—liability for ac- 
counts of executors who are managing mem- 
bers. 


With regard to discovery and asceriain- 
ment of asseta aa a preliminary to partition, 
those executors of the will of the testator 
who are managing members are liable only 
for au account ag to the existing state of nhe 
property divisible, but in order ta ascertain 
the same an enquiry as 10 what tho assets 
were at the death of the testator ia neces- 
sary, Such managing members are bound 
to account for properties which came into 
their possession at the death of the testator 


Will—(Cont.?,) 


and if it be fonnd that they misappro- 
priated any, they will be accountable on the 
footing of wilful default. (D. N, Mitler if 
& Patterscn JJ.) 


HAREY Harkey SINILA CHowpauay ys. 
Haki CHAITANYA SINHA CHOWDHURY. 


40 C.W,N. 1237, 


WORDS AND PHRASES. 


Decree obtained by fraud on Court- calla: 
sion is not appropriate term to apply to such 
decree. 


Collusion ia not the appropriate term to 
apply to the obtaining of a decree by a 
fraud on the Conrt ; the term suggests that 
the Court was implicated in the matter, 
(Lord Thankerton), 


BINDHESWARE CHARAN SINGU 24, 
BAGESWARI CHARAN SINGH. 


15=Pat. 203=1936 A,W.R. 85=160 
1.C, 68=1936 ALJ 104=17 Pal. L.T, 
28-38 Bom. L.R. 339=1936 O.W.N, 
127-1936 M.W.N, 321=A E.R. 1936 
P.C, 46-70 ML.J. 122 (p.c.} 


Usage and law, distinction between, 


In common parlance, the expressiona 
“asnge” and “law” are interchangeable, since 
usuga when proved or admitted has the 
force of law. (Agha Haider J) 


RAMLAL Lino SHAH os. Kaeni RAM. 
38 P.L.R. 859=A.LZ, #936 Lah, 649 


WORKMEN'S COMPENSATION ACT 
(VIII OF 1923). 


Sec, 2 (1) (n)— Person working as one 
of a gang-working in partnership under a 
sub-contract, tf a workman, 


In order to be a workman within the 
meaning of the Workmen’s Compensation 
Act the person claiming to be a workman 
must be under a contract of service with 
rome other person, Where the deceased 
was a member of a coolie gang who carried 
oat the work in callaboration and partner- 
ship under a sub-contract, held, that he 
could not be said ta be employed by the 
other persons of the partnership, and was 
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Workmen's Compensation Act~(Con?d.) 


therefore not a workman within the meanip 
of the Workmen's Compensation Act. 
(Page, O. J., Mya Bu 4 Mackincy JJ) 
WORKMAN’s COMPENSATION OF JAGLIPA- 
THAN IN RE. 


A.LR, 1938 Rang, 892161 I.C, 992, 


Secs. 2 (g), 4 (i) (c) & 30—Blacks- 
smith empolyed in a factory lossng index 
and middle ingers—Basts of compensation. 


Where a blacksmith employed in a 
factory lost the index and the middle finger 
ef his right band in an accident and claimed 
compensation for permsnent partral disale- 
ment, held, that the Court could not award 
compensation on the bosis that ths work- 
man had lost the usa of the rigbt hand 
unless it came to the finding that the work 
man had lost completely and permanently 
the use of the thumb and the other fingers 
of the right hand so as to reduce his oarning 
capacity in every employment which he 
was capable of undertakaing at the time of 
the accident. (Bajpai J.) 


UPPER Doan SUGAR MILLS LTD. vs. 
DAULAT RAM, 


1936 ALJ, 701-183 I.C. 64421936 
A.W,.R, 588= ALR. 1936 All, 493 


CURRENT LAW DIGEST 


928 


Workmen's Compensation Aot—(Confd,) 


Secs. 10 & 30— Reason for delaying to 
apply for compensation -—siubstatial question 
of law. 

Whether certain facts do or do nat con- 
atitute sufficient reason for explaining the 
daly in making a claim within the meaning 
of tha proviso to section 10 (1) of the 
Workmen's Compensation Act raises A 
suhbgtantial question of law, within the 
meaning of the proviso to Sec. 31 of tha Act 
(Courtney Terrel & C. J. Dhavle J.) 


B. FORSYTH vs. B. N. RAILWAY CO. 


17 P,L.T. 33= 162 LC. 817 =A IR, 1936 
Pat, 307 


Sec. 2 cl. (xvi)— Workman, meaning 
of workman offictating in a loan vacaney— 
efect. 

The various qualifications mentioned 
in ol. (xvi}of Such. 2 of the Workmen’s 
Compeneation Aot, as amended by Acte XV 
of 1938 ere mutually exclusive. It follows 
that anyone employed in the making of an 
excavation whose depths irom its highest to, 
the lowest point exeesds 20 teat wonld ba 
a workman. The mere fact that the 
workman was officiating ina leve vacancy 
would not take him out of the definition of 
a workman. (Sulaiman C.J & Bennet J,) 


AKAM SINGH, IN RE. 
1836 A.W.R. 770= 1936 A.L.J. 1271 . 
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1936. 


CRIMINAL 


ADEN CIVIL & CRIMINAL JUS. 
TICE REGULATION (VI OF 1933.) 


Sec, 35—Rerisional jurisdiction of 
Sessions Fudge-power to convert acquittal 
into conviction, 


Sec, 35 (3) of the Aden Civil & Criminal 
Justice Regulation, which is the only 
provision dealing directly with revision 
empowers the Sessions Judge to call for 
any proceedings of any Magistrate at any 
stagé and to pass such orders thereon as 
he thinks fit. Thera is notbing in the 
section to imply that the Sessions Judge's 
Towers of revision ara those of a Sessions 
Judge under the Or, P. Code. It is 
extremely doubtful whether the Sessions 
Judga can be said to have the power under 


‘Seo. 35 (3), to convert an acquittal into 


a conviction. (Bromfield & Macklin JJ.) 

L. M, MARINO vs. EMPEROR, 

59 Bom. 663 

ARMS ACT (XI OF 1879). 

Sec. 4—limpty cartridge cases, tf comes 
with in the definition of ammuntiton. 

Empty cartridge casas come within the 
definition of ammunition under the Arms 
Act, and therefore it is an offence under 
the Act to bawa an empty cartridge case 
in one’s possession. 21A L. J, 879 relied 
on: 23 A, L. T. 455, 24 A. L. J, 209 dir- 


Arma Act (Contd) 
(Allsop & Ganganath JJ.) 
IMPEROR vs. BHOPAL SINGH. 


1936 A.W. R, 216=1861 |, C,912=37 
Cr, L. J, 727=1936 A L., J, 657=1936 
Cr, C. 504=A.1. R, 1936 All. 962 


Sec. 4— Lead 
anununelion, 


sented from. 


in shape of bullet, of 


A piece of lead in the shape of a bullet 
or in the shape of shof is ammunid@6n ora 
part of ammunition. Lead as suck does not, 
in such a shapa, exelude from the meaning 
of the term although lead can be made 
up into cartridges. (Allsop & Ganganath 
JJ.) 


EMPEROR vs, BHOPAL LINGH. 


1936 A, W. R, 216-161 1, C. 912 
237 Cr, L. J, 727=1936 A. L. J. 657= 
=1936 Cr, C. SO4=A.1,.R. 1936 All. 392 


Sec, 19 (b)—~Knowledge of where- 
abouts of fire arm, tf involves possession 
and control, 


Marely hecause a man knows where ay 
fire arm lies illegally concealed, he cannot 
be said to have it under his possassion or 
contrel within the meaning of Seg, 19 (by 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:58 


d CURRENT LAW DIGEST 4 


Arms Act (Contd) 


of the Arms Act, 
JI.) 
CHERU SHEIKI vs. BMPEROR, 
40 C.W,N 1374: 


Sec. 19 (b)— Al! members of a Hindu 
Joint family, if can be prosecuted in 
respect of weapons found in room in the 
joint family dwelling house, nol in the 


(Cunliffe & Henderson 


ceclusive posssesion of any individual 
member, 
Certain weapons und obbor articles 


having been found in a Hindu Joint family 
dwelling house; the manager of the joint 
family as also the other members of the 
family were procoaded against under the 
Arms Act and convicted under See. 19(b)of 
the Act. Heid, that in the absence of proof 
that the room in which the weapon was 
kept was in the exclusiva or particular 
possession of any member of the joint 
family, it could not bo inferrod that the 
weapon was in tha possession of any 
other member of the family than its 
manager, and therefore the othar insmbers 
of the family wore ontitled to ba acquitted. 
(Agarwalla & Madan Jd.) 
MANGAR KOIRI vs, EMPEL OR. 
17 P, L, T. 573=A. L R. 1938 Pat, 512 


= 15 Pat. 696= 165 1. C, 803 (1)= 1936 
Cr, C 820 


BENGAL CRIMINALLAW AMEND- 
MENT ACT(IX OF 1925). 


Sec. Mg (1)—Order not reviewed by 
GovernmeM® within one year, if remains 
in force after one year. 


Where an order mado on 7-1-33 was 
amendsd on 31-83-33, anda further ordor 
wag made on 15-6 34, and thera was no 
review of the first two orders within tho 
time required by law, keld, that the orders 
were notin force after the expiry of one 
year from the date on which they were 
made, and the accused could not be 
charged with disobeying the order nftor 
tha expiry of one year. (Lort Williams 
& Jack, JI) 


HIRANMOY BHAUMICK vs. EMPEROR. 


A. L R. 1936 Cal, 16= 169 I. C. 743 
*=8 R. A, 452=37 Cr. L, J. 377 
=1936 Cr. C, 72 


BENGAL EMBANEMENT ACT, (II 
OF 1882), 


Secs- 76 B & 79 -Breaches in emban- 
kment filled up without permission of 
Collector —order by Sub-Deputy Magistrate 
convicting accused under Sec. 76B—app- 
licatton to District Magistrate for res» 
cinding the order of the Sub-Deputy 
Muyistrate—Order rescinded after period 
of appeal cepired —validity of District 
Magistrate's order, 


Tha accused were tried and convicted 
hy a Suh-Depiry Magistrate on a charge 
of having filled up certain brenches in the 
embankment without tha permission of 
tha Collector, and sentenced to pay a fina 
of Ra. 5/-, and were tateralia orderad to 
remove the abstruction within a fortnight, 
Lang after the period of appaal had expired, 
the District Magistrate on application by 
the aeensed imodified the order of the 
trying Magistrate and ordered thas the 
directions to remove the obstructions 
within a fortnight need not ba *earried 
out. Held, that tha order of the Sub- 


Deputy Magistrate direoting removal 
of the obstruction waa entirely 


improper, bub thə order of the District 
Magistrate passed otherwise than in appeal 
ta tha effect that tho order of tha Subor- 
dinate Court need not be carried onb, 
wag equally without jurisdiction, and 
both orders to be set aside, (Macpherson J.) 


MAHARAJADHIRAJ SIR KAMESHWAR 
SINGH BAHADUR vs, THE KING EMPEROR. 


17 P.L.T. 412=163 LC, 965=37 Cr,L.J, 875 
=1936 Cr, C, 660=A,1. R. 1936 Pat, 413 


BENGAL EXCISE ACT /V OF 1919) 


Secs. 74 & 81—Procedure to be fol- 
lowed in investigation by Excise Authorities. — 


Tha Bengal Excise Act does not lay 
dawn a complete procedure for investi 
gation of offences under the Act, and ib ia 
clear from the provisions of Chapter IX of 
of the Act, that in investigations into offen- 
ces under the Act, the procedure laid down 
in the Criminal Procedure Code must be 
followed. (Guha & Bartley JJ.) 


GUBBAY vs, EMPEROR, 


63 Cal, 780=40 C, W, N, 415 
37 cr., L, J, 438=1936 Cr, C, 196 
=161 LC, 238=A,LR, 1936 Cal, 65. 
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BENGAL SUPPRESSION OF IMM. 
ORAL TRAFFIC ACT (VI OF 1933). 

Sec, 6(5)—Owner of house and sub 
tenant under tenant served with order 
under Sec. 6(2) after notice to qutt to 
tenant--owner unable to commence action 
in ejectment against sub-tenant because 
of vacation —owner, tf liable to be 
convicted. 

When the owner of a house has already 
given his tenant notioa to quit, and 
thereafter an order is served upon him 
as also upon a sub tenant under his tenant 
under Sec. 6(2) of the Suppression of 
Immoral Traffic Act, requiring dis- 
continuance of the use of tha house as 
a brothel but tha auabtenantb does nos 
vacate the house tilt considerably later 
than the poriod stated in the order, and 
the Civil Court being closed, the owner 
cannot commenca an action for ejectment 
before she actually leaves, he cannot bs 
convicted under Seo. 6(5) of tha Act. 
{Nasim Ali J.) 


MAHADEO PROSAD vs. EMPEROR. 
40 C, W. N. 350 


BENGAL SUPPRESSION OF TER- 
RORIST OUTRAGER ACT (XII OF 
1932). 

Sec, 25—Local Government, tf may 
appoint special Magistrate to try case 
‘prina fasis' disclosing offence punishable 
with  death--Opinion of Government, tf 
Anal. 


Bac. 25 of the Bengal Suppression 
of Terrorist Outrages Act. 1932, does 
not empower the Doca! Government to 
order trial by a special magistr te of a 


case where an affenca punishable with 


. death is prima face disclosed by the 


ptosecution evidence. Where the Govern- 
ment doas direct the trial of such sa 
casa by a spacial magistrate, its opinion 
is not final and the magistrate’s jurisdiction 
may be questioned in an appeal from 
the judgment and order passed, (Cunliffe 
& Handerson JJ.) 
SASADHAR OHATTERIER & ORS. vs. 
EMPEROR, 
40 C, W, N. 959. 


Secs. 25,26 & 34—Spcctal Najis- 
trate, of has power to tender pardon under 
Sec. 337, Or. P. Code. 


Bengal Supprassiou of Terrorist Outrages 
Act (Conta } 


A spacial magistrato appointed under 
Sec, 24 of tho Bengal Suppression of 
Terrorist Outrages Act, has power to 
tendera pardon under the provisions of 
Sec. 337, Cr, P. Code. (Derbyshire C. 
J. Panckridge M. C. Ghose & Bartley 
JJ. Mukherjee, J. dissenting). 


Warmisak SINHA & Ons. vs. EMPEROR, 


40 C.W.N, 876=1631.C 9,263 CLA 
307-37 Cr. L, J, 758=1936 Cr, C. 
538- A. 1, R. 1936 Cal356 (F. B.) 


BENGAL SUPPRESSION OF TER- 
RORIST OUTRAGES (SUPPLEMEN- 
TARY) ACT (XXIV OF I932) 


Sec. 3(2)—Powers of High 
in appeal, 


Under Sec. 3(2} of tha Bəngal Suppres 
sion of Terrorist Outrages (Supplementary) 
Act the High Court has all the powers 
of an appellate court referred to in Sec, 
423 of the Cr. P. Code. (Cunliffe £ 
Henderson JJ.) 

SASADHAR CHATTERJEE Ê ORS, vs. 
EMPEROR, 


Court 


40 C, W. N. 959 


Sec. 3{2}—Several accusid tried jointly 
by spestal magistrate with regard to some of 
whom want Of jurisdiction establtshed— 
Proper order as to the reat. 


Where nine persons had been feted by a 
special magistrate and objection é the juris- 
diction of tho magistrate could strictly be 
taken on behalf of only five, but the other 
four, according to the prosecution case, were 
closely associated with them in the commiss- 
ion of the offence punishable with death 
and the High Court decided to sat aside the 
conviction and sentences on the ground of 
jurisdictian, held. that it was not in the 
public interest to confine the order of the 
High Court ta the five appellants on behalf 
of whom objection to jurisdiction had been 
taken and tho order that was proper to 
pass in such a case was one to Set aside the 
convictions and sentences of all the nine 
persons, (Cunliffe & Henderson J. J) 


SASADHAR CHATTERJEE & ONS, vs, 
EMPEROR, ° 


40 C, W. N. 959 
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Bengal Suppression of Terrorist Outrages Bihar & Orissa Excise Act (Conid.) 


Aot Contd.) 

Sec. 5 -Sentence passed under the Bengal 
Suppression of Terrorist Outrages Act (ATI 
of 1932) +f may be reduced in revision. 


Seo. 107 of tha Government of India Act 
ought not to be invoked to revise the legal 
sentence passed by a Special magistrate un- 
der the Bengat Supression of Terrorist Out- 
rages Act, any appeal from or revision of 
which olass of sentence is barred by Sac. 5 
ofthe Bengal Suppression of Terrorist 
Outrages (Supplementary) Act. (Cunliffe 
t Henderson J. J.) 

Mapan MOHAN Roy vs, EMPEROR. 

430. W.N, 735 
BIHAR & ORISSA EXCISE ACT (11 
OF 1913) 

Secs. 47 & 87—Maygisirate discover- 
ing certain articles in connection with a 
liquor shop reporting to police for invesit- 
gation —Sub-Inspector treating same as first 
tnformation and submitiing charge-sheet— 
consequent conviction of accused Legaitty of. 

A Magistrate coming to know that the 
Manager of a license-holder of 2 liquor shop 
waa doing business at a certain Aat went to 
the locality and there finding certain arti- 
cles in the house of a Choukidar ordered 
the Sub-Inspector to take up investigation. 
The Sub-Inspector treated this as a first in- 
formation and submitted a charge-sheet 
against the manager of the liquor shop who 
waa convicted under Seo. 47A of the Bihar 
& Orissa Excise Act. Held, that the cogni- 
sance not having been taken on the magis- 
trate's SWn knowledge and suspicion or on 
the compl&nt or report of an Excise officer, 
the whole proceeding was bad in law and 
the conviction was liable to be set aside. 
(Rowland J.) 

SHEONANDAN RAM Vs. EMPEROR, 


17 P. L, T, 105 
Sec. 180—Platform extending over 
municipal drain in coniravenitun of the 
provision of Sec. 180 (2)—defonce that the 
platform is an old one—lvabtlity of the 
owner. | 
Sub-seation 2 of Sec. 180 of the Bihar 
& Orissa Municipal Act requires the owners 
of avery platform ‘except platform used 
in giving such access to the honour the 
Commissioner may consider nesassary” 
to take out a license for keeping the 
platform if tha Commitsioners at a meeting 
go direct. This subsection contains nothing 


to distinguish between the cases of new 
platforms and old platforms and the intention 
appears ta be that while old platforms will 
be allowed to be retained,their owners muet 
take out license and if they do not do so 
they ara liable to be convicted under Sac. 
180 (5) of the Act. (Rowland J.) 


GITADSIRAM vs. VICE-CHAIRMAN, SAM- 


BALPUR MUNICIPALITY, 
17 P,L. T. 148 

Sec. 194-—Order directing owner to 
demolish a structure and not giving him the 
allernative course of repairing—legality of 
the order, 

Whore the owner of a holding was ser- 
ved with a notice under Sec. 194 of the 
B&O.Municipal Act directing him to demo- 
lish a oertuin structure which was ina 
dangerous condition, but the order did not 
give him the alternative of repairing the 
game, even though the words used in tho 
Act wera “to demolish, secure ore repair 
such building,” held, that the notice 
was not contrary to law. (Dhavle & 
Rowland JJ) 


DwARKA MAHON vs. PATNA CIIV 

MUNICIPALITY. 
17 P. L. T. 123 

BIHAR & ORISSA MUNICIPAL ACT 
(VII OF 1922) 

Secs. 194 & 360—Question whether 
building is in such dangerous condition—.to 
require demolition, by whom to be decided. 


Under the Bibar & Orissa Municipal 
Act, 1922, it is for the Municipality to 
decide not only whether a building is in a 
ruinous condition or is dangerous to person 
or property, but also whether demolition is 
necessary or repairs would suflice. Tha 
decision of the Municipality is not one bo: 
be questioned in the Coarts, but the rate- 
payer is not absolutely helpless for he has 
the alternative of preferring an objection 
under Sec. 360 of the Act. Therefore, it is 
nos necessary for the legality of an order 
under See. 1941) fii) of the B & O. Munici- 
pal Act, that the building should ba found 
by the Courta to have been in a ruinous 
condition and dangerous to porsons® or 
property. (Dhavle & Rowland JJ.) 

DWARKA Manton vs. Patna Cry 


MUNICIPALITY, 
17 P. L, T. 123 
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BURMA PREVENTION OF CRI- 
MES (YOUNG OFFENDERS) ACT 
It OF 1910). 


Secs, 10 & 25 (1)—Order of tmpriscn- 
ment for a certain lerm by trial court— order 
by appellate Court for detenticnin Borstat 
school for a longer period. if amounts to en- 
hancement of sentence, 

Under Sec LO of the Burma Prevention 
of Crimes (Young Offenders) Act, a Court 
of Session, in appeal, has jurisdiction to order 
detention in a Borstal School for any ps 
riod which is legal : under the provisions of 
See. 25 (1) of tho Act, irrespective of the 
length of the senténce of imprisonment 
which has been passed by the Magistrate 
iron whose judgment the appeal is brought, 
and in ordering euch detention there can be 
no question of an enhancement of sentences 
having been made, (Dunkley J.) 

EMPEROR vs, An Hrwa, 
14 Rang. 119=A. I, R, 1936 Rang. 327 


=1631.C,74=37 Cr L.J,790=1936 
Cr, C 5:7 


Secs 11, 13. & 25.—Alugistruice not 
empowered under Dart If of the Act, trying 
offence and finding accused guilty, submit- 
ting proceedings to District Magistrate - 
order by District Magistrate, 1f appealable. 


A Magistrate not invested with powers 
undor Part IL of fhe Burma Prevention of 
Crime (Young Offenders) Act, trieda case 
of arson, and finding the accused guilty,sub- 


‘mitted the proceedings to the District Ma- 


gistrato under Sec. 11 ot the Act. The Dis- 
trict Magistrate, acting under Sec. 25 (1) of 
the Act, ordered the accused to be detained 
in a Borstal School for four years, Held, 
that tbe order of the District Magistrate 
was appealable, and the appeal lay to the 
Court of Session. (Mosely J.) 


Noa AUNG THIN & ANR. vs. EMPEROR. 
14 Rang. 78 


Sac. 13 - Order directing accused to be 
detained in Rorstal School—appeal from 
such order, where lies. 


In respect of an order of detention in a 
Borstal School for any period passed by a 
Magistrate, there is under section 13, Bar- 
ma Pravention of Crime (Young Offenders) 
Act, a right of appeal to the local Court of 
Session, and tha only circumstances in 


* which the appeal against such an order will 


Burma Prevention of Crime Act (Conti?,) 


be to the High Court, is when a co-sceused, 
who has been iried together with the ju- 
venila alfected by the order, bas been sen- 
tanced to imprisonment for a term exced- 
ding 4 years. In such a case the appen} will 
lig to the High Conrt under the provisions 
of proviso (b) to Sec, 408, Cr. P. Code. 
(Dunkley J.) 


JA NA THA E & ANR, vs. EMPEROR, 
14 Rang. 143=A. I. R. 1936 Rang, 229 


Sec 24 (b)—"Beyond age of 18"— 
Meaning of. 


The exprassion “beyond the age of sigh- 
teen” in clausa (b) of See. 24 of the Burma 
Prevention of Crime (Young Offenders) Act 
means and includes the period up to tha 
19th birthday of the person. A Magistrate 
passing an order of detention under the Act 
must accertain the exact age of the accused, 
A person who is just under sixteen years of 
ngg at the time of passing the order ‘can ba 
ordered to ba detained for a period of 
threo years under Seo, 24 (b) of the Act. 
(Dunkley J.) 


EMPEROR vs. NGA BALA. 


14 Rang, 327=A. I, R, 1936 Rang, 297 
=163 1. C. 1008 =37 Cr, L, J, 869, 


Sec. 25 (1)—Accused found guilty of 
murder, if can be sent to Borstal Scheol. 


Sec. 25 (1), Burma Prevention of Crimes 
(Young Offenders) Act, only, allows an 
order directing an acoused wHo is between 
16 4 19 years of age to be sant to Borstal 
School, only in cases where a sentence of 
imprisonment would ordinarily be passed, 
An offence under See, 302, Penal Code, is 
not punishable with imprisonment, but 
with death or transportation for life. An 
order under Sec, 25 (1), directing an ac- 
cused, aged 16, found guilty under See. 302 
& 307, Penal Code to be sent to n Borstal 
school for 7 years, is therefore illegal, 
{Mosely & Ba U, JI) 

EMPEROR vs. NGA U. 


A. 1. R. 1936 Rang. 234 = 1631, C. 118 
=37 Cr, L, J, 791=1936 Cr, C, 518 


BURMA VILLAGE AC v 
1907). . Ane OE 


Secs. 8, 11 (d) &12—Refusing to help 
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Burma Village Act (Contd) 


headman to despatch injured person to hos- 
pital, if an offence. 


The public dutica of a headman under 
the Burma Vilago Act ara anumarated 
under See. 8 of the Act and there’ is nobhing 
in that Section or any whore elsa to show 
that it is tho publie duty of a headman 
to despatch an injured parson to hospital, 
Therefore the vefusal of a villagor to help 
the headman to carry the injured person to 
hospital is not an offenco within the moa- 
ning of Sec. 12 (ii) rend with Bec. 12 (d). 
(Mosely, J.) 

EMPEROR ys, MAUNG THA DIN, 


A. L R, 1936 Rang, 120=161 I. C. 604 
=1936 Cr, C. 195=37 Cr. L, J. 468 


Sec, 10—"Abuse of power” —mearing 
of. 

An 'ubuse of power’ means that when 4 
person has power to da a cartain thing, he 
exercises that power in a manner in which 
authority is not given to him to exercise ib, 
(Dunkely J.) 


Mauna Ba SHIN vs. EMPEROR, 


A.L. R. 1936 Rang. 11=1601, C. 477 
237 Cr, gL. J, 295=1936 Cr. C,4 


Secs. 10 & 28-—Complaint against 
headman—act complained of punishabla de- 
partmintally —sanction of Dy. Commitsstoner, 
af necessary. 


Sec. 28, Dya Village Act refers to n 
complaint of an act which constitutes an 
affenca under the Indian Penal Codo or 
any other law, if such act is also punishable 
departmentally under Sec. 10 of the Act. 
Where tha question for consideration is 


whether the act complained of ia also 
punishable depnrtmentally by the Dy. 
Commissioner under Sea, 10 of the 


Act then the sanction of the Dy. Commis- 
sioner to the prosecution is necessary. 24 
Or. L, J. 681 4 8 Rang. 654 relied on. 
(Dunkley J.) 
MAUNG BA SHIN vs. EMPEROR. 
A, l, R. 1936 Rang.11=16) I, C. 477 
=37 Cr. L, J. 2935 =1936 Cr. C, 4 


CALCUTTA IMPROVEM ENT ACT 
(Y OF 191%), 
Sec. 171—Re-erect, of— 


meaning 
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Calcutta Improvement Act iContd,) 


Term if baars special maning as in Calcutta 
Municipal Act or ordinary meaning, 


Tho word “re-srect” in Sec, 171 of 
tha Caleutta Improvement Act does not 
bear the special meaning given threto 
in sac, 3,33) of the Oalcutta Municipal 
Act, 1899, but must bo underatood in its 
ordinary meaning. When  re-erection 
within the ordinary weaning of the term 
and unauthorised, bas besa found as s 
fuct, the liability to conviction is estab- 
lished. (Jack J.} 

ADITENDRA NATH Mrtrra & ORS. vs, 
Bgurari BHUSAN SEN GUPTA, 


40 C.W,N, 799=63 C,L.J. 582= 1936 
Cr, C, G46=A, I. R. 1936 Cal. 373 


Sec. 171—Total fine inflicted on 
several persona tf may exceed Rs. 500 - 
When more persons than ong ara 


Convicted for joining in the erection di a 
building, and are fined, the fuct that the 
total fine imposed exceeds Rs. 500 -, does 
not render the sentence illegal, because 
under the Section, each of such parsona 
ia clearly Hable to a fine extending up to 
Rs. 500/- (Jack J.) 


ADITENDRA NATH MITRA vs, BHUPATS 
BHUSAN BEN. 
40 C. W. N, 799=63 C, L, ] 582 


=1936 Cr C 646=A.1 R. 1936 ` 
Cal. 373. 


CALCUTTA MUNICIPAL ACT, (IIJ 
OF 1923) 

Sec, 175—Tyade, meaning of—irading 
license, basis of provison for—place 
where prosls made or received, tf material, 

“Trade” in Sea. 175, Calcutta Munici- . 
pal Actis used in its ordinary sense, that 
is exchange of goods for money or goods for 
goods with the object of making a profit, 


The provision for taking ont a license 
ia intended to control the carrying on of a 
trade : ib ig not meant to bea tax on the 
profits and accordingly the placa whera 
the profits are made or reesived is not 
material. (Jack J.) 
BURMAH SHELL OIL STORAGE & DISTRI- 
BUTING Co., LTD., vs. Howral MUNICI- 
PALITY, 


40 C. W.N, 766 
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Calcutta Municipal Act (Cox/d.) 


Sec. 175(extended to Howrah)& Sch. 
Vi-—Company with Head Ofice in Cal- 
cutia and storage godown in Howrah — goods 
being delivered from fatter under contracts 
made in former, if carries on irade in How- 
rah—business in Howrah if auxillary to 
Calcutta business in the sense of Cl. 5 of 
Sch. VI ~ Such Company, if must take out 
tradiny license from Howrah Municipality. 


A Company haying its hoad quarters in 
Calcutta and & branch establishment at 
Howrah in the form of a storage godown 
and carrying on business under the system 
that orders ara received at Calcutta and 
goods are delivered from the godown in 
Howrah under instructions from the Qal- 
cutta office, carries on a trade in Howrah. 
within the meaning of Sec. 175 of the Cal- 
cutta Municipal Act as extended to Howrah 
Such storage and delivery of goods in How- 
rah ia not auxiliary to the business in Cal- 
outta within tho meaning of Sch. VI, OL. 5, 
of the Act which provision applics only to 
trade carried on ab different premises within 
one municipality, Accordingly such a Com- 
pany is liabls to take outa trading license 
from the Howrah Municipality if the fer- 
ther raquisites mantioned in the Sch. VI, of 
the Act aro present, (Jack J.) 

BUBRMAH SHELL OIL STORAGE Ë DISI- 
RIBUTING CO., Lrp., vs. HOWRAH MUNI- 
CIVALITY. 

40 C. W.N. 766 


. Sec. 271 —“Premises”, meaning’ of— 


Owner of land who is not owner of busiding 
standing thereon, if liable to conviction, 
for non-compliance with requisition as to 
sanitary accomodation-~Requisttion on 
whom to be served. (Jack J.) 

“Premises under Sec. 271 of the Cal- 
cutta Municipal Act, means the building 
Consequently, when the 
owner of the Innd and the owner of tha 
structures standing thereon are ditferent 
porsens, tha requisitions under tha section 
must be served upon the latter—at any rato, 
primarily even if premises means hoth lands 
and buildings, If when the requisition is 
served only on tha owner of tha land, ha 
is not liable to conviction for non-c>mpli- 
anga tharewith (Jack J.) 

Mat, KHAIRUNNESA BIBI vs. CORPO- 
RATION OF CALCUTTA, 


40 C. W. N. 797 


Calcutta Municipal Act (Contd,) 


Sec, 534— Limitation for prosecution 
under the Seciton, 


Where the Corporation seoks to prose» 
cuta a person under Sec. $88-of the Cal- 
cutta Municipal Act, and there is nothing 
on the recerd to show the date on which 
the offeuca committed was first brought to 
ita notice, the onus lies on the Corporation 
to prove that the procecdings are commen- 
eed within the period preseribed by law, 
(Guha È Bartley JJ.) 


CORPORATION OF CALCUTTA vs. GANESH 
Ci, DHUR. 
1936 Cr. C.111=A, 1, R, 1936 Cal, 20 


CALCUTTA POLICE ACT (IV OF 
1806) 


Sec. 3—Gutins contemplated by the 
seclicn-room where one bets with another, 
hoping to make profit,if common gaming 
house. 


In ordor that a place may bea “com- 
mon gaming house’ sa contemplated by 
Sec. 3 of the Calcutta Police Act, the per- 
son owning, occupying, using or keeping the 
placa must make or expect some profit 
otherwise than as a rosult of betting by him 
— such as, for example, an admission foo or 
commiesion or income froin his propristory 
club where gaming takes place (Henderson 
& R- C. Mitter JJ.) 


RANGA LAL SEN & ORS, vs. EMPEROR, 
41 C, W. N. 123=A. |. R,2938 Cal, 788 


= 
Secs. 3 & 45—Accused, if liable io be con- 
victed for aeccepling marked currency note 
to put on certain horses. 


The uccused was found to have accep 
ted a marked five rupea note to put on 
cortain horses, The oaly other inerimina- 
ting article found was a racing book. 
Held, that the mere acceptance of the mar- 
ked five rupee note was uot suflicient to 
estalsligh the guilt of the accused under Sec- 
45, Calcutta Police Act. nor was the eyi 
denco sufficient to show that the place was 
& common gaining house within the meaning 
of Seo. 3 of the Act. (Jack J.) 


Hart CHARAN BANERJEE vs, EMPEROR, 


37 Cre L, J. 851= 1936 Cr, C, 582 
=A. 1. R. 1936 Cal, 355 
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Calcutta Police Act (Cot:,) 


Sec. 46 —Warrant in compliance with 
section — presumption of legality, if may be 
drawn-—Crown proving receipt of informa- 
tion on oath and making of enquiry, if re- 
quired to prove any further fact, 


When the search warrants issued under 
Sac. 46 Calcutta Polica Ack is in proper 
form, reciting receipts of information on 
oath, making of enquiry and existence 
of renson to bsliave that the placa concerned 
is a common gaming house, tha Court 
may, even in the absence of further evi- 
dence’, presume under Sec. 114, illus (e) 
of the Evidence Act, thut the warrant 
was a legal warrant, At any rate, the 
crown has only to show, hy evidence, 
that the warrant was issued by the relevant 
authority upon information in oath 
and after making such onquiry as it deemed 
necessary. When such evidence ig given 
the crown is not required to prove any 
further fact and it is not open to the 
court to go bebind the warrant in order 
to see what inference might be based 
on tha information, (Henderson & R. G. 
Mitter JJ.) 

RANGALAL SEN € ANR. vs. EMPEROR, 

41 C. W, N. 123=4A, I. R. 1936 Cal. 789 


Sec. 47— Efect of the section— Section, 
if creates presumption to be rebutted by 
accused to avoid conviction. 

Sec. 47 of the Calcutta Police Act. 
only creates a special rule of evidence, 
making son#bing evidence which would 
not otherwis® be so The Magistrate 
may convtet upon it or may consider it 
insufficient. 

Per R. O. Mitter: J. See. 47° only 
raises a presumption of fact. The finding 
of materials mentioned in the section as 
evidence that the place is a common 
gaming house, the effect of which evidence 
mey be nullified by other evidence on 
the record, (Henderson & R. C. Mitter 
JI) 

RANGA LAL SEN & ANR. vs, EMPEROR. 

41 C. W. N, 123=A,1, R. 1936 Cal. 788 
CANTONMENTS ACT (II OF 1924), 
Sec, 236 (1)— Pimp, tf liable to be pro- 
secuted, . i 

A pimp is liable to be prosecuted under 

Seo, 236(1), Cantonment Act, just 4s 
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Cantonment Act (Cori? } 


well as the woman who was to be tho 
subject of prostitution. There is 
nothing in the wording af the section 
which says that the person importuning 
must impartune to tha commission of sexual 
immorality with himself or herself 
A. L R. 1936 Rom. 227 relied on. (All 
sop & Ganganath JI) 


EMPEROR ys. NARAIN KOCHI 


1936 A. W. R. 1%15=160 1. C. 884 
=37 Cr, L. J. 37251935 A, L J. 193 
= 1936 Cr, C. 132= A. 1.R,1936 Al! 129 


CENTRAL FROVINCES BORSTAL 
ACT (IX OF 1928) 

Bec. 5(1) & 10—Detention ia Borstal 
institution for second time, if pernrisstble. 

Under See. 10 of the ©, P. Borstal 
Act, a person who has once been detained 
in a Borstal institution and has served 
his term of detention cannot be ordered 
to be detained again. Such nn order 
of detention is illegal and is liable to*be 
set sida and an order of imprisonment 
passed instead. (Bose J.) 


EMPEROR sy. RAM CHAND. 
19N. L, J. 162 

CHILD MARRIAGE RESTRAINT 
ACT (XIX CF 1929). 

Marriage conirarcning provisions of the 
Act, tf invalid. 

The Child Marriage Restraint Act, . 
1929 merely imposes certain penalties. 
on parsons bringing about inarriages in 


contravention of the nrovisions of the 
Aot, but the marrias’ of a child is not 
declared hy the /c3 to ba an invalid 


marriage, (Thom J.) 
Mori vv, BENI. 


1936 A W. R. B20= 1936 A. L, J. 1097 
= 1936 Cr, C. 1111=A, J, R 1936 All, 852 


Sec. 5— Performance of Ganna ceremony 
if essential for completion of mrrriage. 

The fact that the Gaung Ceremony 
has not been performed as yet doses not 
affect the performanes of the marriage 
which is complete ns soon as the ecremony 
of the marriage ia performed. Con- 
summation is nota part of the marriage 
ceremony, (Ganga Nath J,) 


MUNSHI RAM € ANIL. vs, EMPEROR, 
58 All, 402 ' 
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Child Marriage Restraint Act (Contd) 


Secs, 5& G—Provisions of the two 
sections —distinclion between. 


Sees 5 46 of the Child Marriage Act 
1929 deal with different offences. Sec. 5 
deals with the persons who perform, con- 
duot or direct any child marriage. Sac, 6 
provides for the offence in a case where n 
minor herself contracts a child marriage, It 
is only in the case a minor contracts child 
matriage that any parson having charge of 
the minor whether as parent or guardian 
or in any other capacity, lawful or unlaw- 
ful, who does any asb to promote tha mar- 
riage or permits it to ba solemnized, or neg- 
ligantly fails to prevent it from being sole- 
muized shall ba punishable, See, 5 deals 
with the cases in which the marriage is not 
contracted by a minor. The section is 
wide enough to cover the case of the fathers 
of both tha bridegroom and the bride, and 
it cannot ba said that it relates merely to 
priests and strangers and not tO the parents. 
(Ganyanath J.) 

MUNSHI RAM & ANR vs, EMPEROR. 

1936 A, W, R. 1150 


"Sac. 6 —Proviszons of the Act tf applicable 


to murriaze sole nnized outside Britith Indiv. 


Tha Child Marriaga Restraint Act, 1929 
is limited in its opsration to British India 
and only strikes at marriag3s coutracted in 
British India. A Child Marriage contract- 
ed outside British India is not an offanca 


under the Act. (Beaumont C. J. & N. d. 
Wadia J.) 

NARAYAN MUEDLAGIRA MAHALE vs, 
EMPEROR. 


59 Bom. 745 


Sse. U—Security bond defective — Trial, 
tf vitiated, 


The mere fact that a security bong fur- 
nished by a parson as required by See, 11 of 
the Child Marr, iago Rastraint Act. is found 
to ba defective, doas not vitiata the trial, 
because, it dose not inany way affect the 
marits of the case or occasion a failure of 
justice, (King C.J.) 


BECHU LAL & ORS. BMPEROR. 


1936 O. W, N. 480 =162 ), C 389 (2) 
238 Cr. L. J. 616=1236 Cr, C. 712 
=À, 1, R, 1936 Qudh 31) 


2 


CONTEMPT OF COURT, 


High Court's power to co:mnit for con- 
tempt—principies on which such orders 
should be made, 


The High Court has an inherent power 
to punish for contempt and in exercise of 
its power, which is in no way restrioted by 
tha Code: of Civil or Criminal Procedure, 
may sand a spacial bailiff to arrest a person 
aut a placa within its general jurisdiction. 
The powers of the Court however, in such 
watters should be jealously and carefully 
watched and exercised and such an order 
ought only to be mada in the rarest case 
e.g., Where a party fails to comply with the 
orders of the Court and treals with scant 
courtsey the persons sent to him under 
orders of the Court, and in lerms of a 
decree to which he isa consenting party, 
(Me Nair J.) 

CHANDANMULL KARNANI vs. 
DARILAT, TUAPAN, 


SAR- 


40 C, W. N. 1285 


High Court's power to commet for contempt 
—exercise of the power, if limited within 
the general jurisdiction of the Court. 


In case of contempt, the High Court 
may, acting under its inherent powers, send 
a special bailiff to arrest a person at a place 
within its general jurisdietion, It bas how- 
aver nọ power to arrest for contempt a per- 
s0. in any part of British India which is 
outside its general jurisdiction. The spirit 
of mutual assist ince and co-operation exist- 
ing between the various courts g British 
India can however make the enforcament 
of such orders effectual outside the general 
jurisdiction of the High Court issuing the 
order. (Me Nair J) 

CHANDANMULL 
DARILAL TUAPAN, 


KARNANI us, SARs 


40 C. W. N, 1285 


Order of Court of Record punishing for 
contempt — Appeal to Privy Council, if lies. 

It is competent to the Privy Council 
to giva leave to appeal and to entertain 
appeal from orders of the Court overseas 
impasing penalties for contempt of Court 
even though they be Courts of Racord. But 
acts when amount to contempt of Court arg 
qaasi-criminal acts anti leaveto appaal from 
orders panishing such acts is only to be 
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Contempt of Court (Cons./,} 


granted on tha principles on which leave to 
appeal in criminal cases is granted, ( Lord 
Atkin.’ 


ANDRE PAUL TERRENCE ÅNBARD 
us. ATTURNEY-GENERAL OF TRINIDAD 
& ToRAGG, 


ae W.N.801=38 P, L, R. 541 
1936 A. L.J. 671 = 162 LC. 92= 
M. L, W 25=1936 A. W. R. 600 
38 Bom. L.R, 68!=71 M,L.J, 665 
1936 M.W N. 619=64C. L. J.35 
A.T. R. 1936 P.C, 141, 


Ten sy 


Order of Court of Record punishing for 
contempt -- Appeal to Privy Councii— Such 
Court, if may itself grant leare, 


Where the provisiona relating to the 
jurisdiction of a Court of Record imposes 
vo limit other than pecuniary as to the 
ordera passed by it, from whieh there may 
be an appeal, such Court may itself grant 
leave to appeal to the Privy Council from 
an order punishing for contempt of Court. 
(Lord Atkin.) 


ANDRE Pavh TERRENCE AMBARD 
vs, ALTORNEY GENERAL oF TRINTAD 
& TOBAGO, 


40C. W. N 801=38 P, L, R. 541 
=193g A. L. J, 671=1621 C, 92 
=44 M. L, W, 15=1936 A. W. R. 600 
=38 Bom. L.R. 681 = 1936 M, W, N. 619 
= 84 C. L. J. 36-A. |, R, 1936 P. C. 141 
=71 M.L J. 865 


Appeal to Privy Council in contempt 
cases— Limits of and principles on which 
to he entomtained. 

Where More has been a misconception 
of the doctrine of contempt of Court as 
applied to publie criticism and the jurisdic- 
tion to punish for contempt has been appli- 
ed in a ease to whieh it was not properly 
applicable, there is a substantial miscarriage 
of justice which justifias the entertainment 
of anappeal. (Lord Atkin). 

ANDRE PAUL TERRENCE AMBARD 
vs. ATTOUNEY-GENERAL OF TRINIAD 
& TOBAGO. 

40 C. W.N, 801=38 P. L. J. 541 

1936 A. L. J. 671=1621 C, 92 
44M. L.W. 15=1936 A W R 600 

= 38 Bom. L. R. ¢81=1936 M.W N 
g19=64C LJ 39=A, LR 1936 P.C, 
141 =71 M, L. J, 665. 


Obstruction of Receiver —procedure for 
moving for contempt of Court, 


Contempt of Court (Contd,) 


When after the appointment of a Recei - 
yerat the instanoe of the plaintiff the for- 
niér’s possession is obstructed or disturbed, 
the proper procedure for moving for con- 
tempt of Court is that the plaintiff rather 
than the Receiver should move the Court 
and when the Receiver is the plaintiff him- 
self, he should move in tha capacity of the 
plaintiff. (Lort Willianms & Jack JJ.) 


NARAIN CHANDRA CHATTERJEE vs. 
PANCHOO PARAMANICK, 


40 C. W.N. 413 


Charge of contempt for obstruction of 
Feceiver—defence of bonafide belief in right 
to possessicn, tf avatiable. 


When the acoused charged with 
contempt of Court for disturbing the poss- 
ession of tha Receiver had knowledge that 
a Receiver had been appointed by the Court 
and possession ef the property had been 
given to him against themselves, iteig no 
defence to say that they believed them- 
selves, to be in rightful possession. (Lort 
Wetliams & Jack J,) 


_ NARAIN CHANDRA CHATTERJEE vs. 
PANCHOO PARAMANICK, 


40 C, W.N. 413 


Facts that must be proved to sustain a 
charge of contempt of Court for wk 
withholding documents, 


When an application is made to commit 
a person for contempt of Court oa the 
ground of his deliberately withholding doon- 
ments which he has been ordered by the 
Court to produce, the applicant must prove, 
in order to establish the charge of contempt, 
that the documents are in the possession of 
the person charged, and have been deli- 
berately withheld by him. Mere suspicion, 
although very deep, is not sufficient to esta- 
blish a charge of contempt of Court, 
(McNair J.) 
SITARAM KHEMKA 938. 
nsiny THOMAS, 
A. L R, 1936 Cal, 132=161 1. C, 738 


Free, fair and temperate criticism of any 
judicial act, tf offence when unaccompanied 
by malice or attempt to undermine adminis- 
tration of justice or atirtbulion of improper 
moive, 


ARTHUR CHA- 
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Contempt of Court (Toni) 


Whara the authority and position of an 
individual judge or the dus administration 
of justice is concerned, avery member of tbe 
public (und so the press) has the right of erili 
ising in good faith but freely in private or 
public, the public acts done in the seat of 
of justice, provided he does uot impute im- 
proper motives and does not act in mualice or 
attempt to impair the administration of 
justice, (Lord Atkin). 


TERRANCE AMBARD 
TRINIDAD 


ANDRE PAUL 

V3, ATTORNEY-GENERAL OF 
& TOBAGO. 

40 C, W, N 801=38 P,L, R. 541=1936 

A. L. J. 671=1621, C. 92.=44 M, L. W. 

15=1936 A w., R 600=38 Bom L,R, 

681=1936 M. W. N. 619=64 C L.J. 36. 

=À. IR. 1936. P.C, 141=71.ML.J 665 


Contrasting two sentences passed in two 
similar cases by different Judges as an illus- 
tration of thesis that the human element 
plays @ part in awarding sentences, if con- 
tempt of Court. 


The writer of a newspaper article took 
for his theme a topic of inequality of sen- 
tences and by way of illustration contrasted 
two recent sentences in similar cases by two 
judges of the same Court representing them 
as relatively too severe and too lenient, 
though by itself be thought neither could be 
regarded asa lenient sentence, His con- 
clusion was that the buman element came 
into play in awarding punishment, that is 
to say, sentencea varied in apparently 
similar circumstances With the habit of mind 
of particular judge: and he expressed a wish 
for some means to be found for a greater 
equalisation of punishment, He stated no 
untruth and did not intentionally misstate 
the law; and an inaccuracy he committed in 
staticg the findings of thé Court did not 
affeot the reasoning as to the unevenness 
ot the sentence: Held that the article was 
within the limits of free and fair criticiem. 
There was nothing in it or in other facts to 
justify the finding that it wae written with 
the direct object of bringing the administra- 
tion of criminal law into disrepute or that 
it could have that effect. (Lord Atkin) 


ANDRE PAUL TERRENCE AMBAID 
us, ATTORNEY-GENERAL OF TRIXDAD 
& TOBAGO. 


Contempt of Court (Conid,) 


40 C W. N, 801= 38 P. L,R. 541=1936 
A. L. J. 671=1621, C. 92=44 M.L W. 
15=1936 A. W. R. 600=38 Bom. L. R. 
681= 1936 M. W. N, 619=64 C.L J, 36 
=A. 1. R. 1936,P C. 141 =71M.L.J. 665. 


CONTEMPT OF COURTS ACT (XII 
OF 1926). 


Sec. 2(3)—Ceniempt of Sulordinate 
Court punishable by Penal Code not as cen- 
tempt but as other offence, tf excluded from 
jurisdiction of High Court, 


Under Sec. % (3) of the Contempt of 
Court Act, only those contempts which 
are punishable by the Penal Code as con- 
tempts of Court are excluded from the juris- 
diction of the High Court, but contempis 
which are punishable as ordinary offences 
are not. 12 Pat. 173 followed, (Lort 
Williams & Jack JJ.) 


NARAIN Cy, CAATYERJuE vs. PAN- 
CHOO PARAMANICK, 
40 C, W. N. 413 


CRIMINAL PROCEDURE CoDE(V 
OF 1898) 

Sees. 30 & 250— Magistrate invested 
with special pewer trying complaint under 
Sec. 376. Penal Code discharging accused 
and directing payment of compensaticn 
under See. 260—Urder dirceting payment 
of compensaticn, tf legal, 


Under Sec, 250, Cr. P. Code a magistrate 
can pass an order awarding compensation 
if he is able to dispose of the case per- 
sovally. A Magistrate invested with special 
power under Sec. 30, Cr. P. CMe, trying a 
complaint under Sec. 376, Penal Code, and 
passing an order discharging the accused, is 
therefore entitled 10 pass an order awarding 
compensation to the accused under See, 250, 
notwithstanding the fact that the Offence 
under consideration is exclusively triable 
by the Court of Session. 66 I. C. 518 € 49 
I. C. 176 dissented from; 19 Bom. L. R, 60, 
48 All. 166 & 45 Mad, 29 distinguished 
(Baguley & Mosley JJ.) 


MA SIN vs, MAUNG Law & ANR. 


14 Rang 378=37. Cr, L, J], 773=1936 
Cr, C, 514=A. E R. 1936 Rang. 230 
= 163 L C, 163. 
Sec. 37 & Sch. 3 & 4—Power of 
Magistrate to take congnisance of an offence 
on his own knowledge or suspicion, 
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A referanes to the third schedule of tbe 
Cr. P, Code shows that thepower to take 
cognisanes of an chenza on nis own know- 
ledy3 or suspicion ig not one of the 
ordiuary powers of a Magistrate of the first 
class. Itis a power with which a Magis- 
trate of tha first class may be invested by 
hy the Local Government under Sec. 37 of 
the Code read with Sch. 4. (Rowland J.) 


SILEONANDAN RAM vs. EMPEROR, 
17, P. L. T. 105. 


Sec, 54 —dArrest without warrant, when 
permissible, 

See. 54 Cr. P Code authorises the arrest 
without warrant, firstly, of person cou- 
cerned ina cognisnble offence or credibly 
alleged to have been so concerved, and 
secondly, of a person wha has been pro- 
claimed as an offender under the Code. It 
does not apply when the offence [or which 
a person is wanted is a non-eognisable 
olfence. (Rowland J.) 

RAUHUNI PROSAD 
ts, EMPRROIL 

17 P. L. T. 81=37 Cr. L. J. 318=1936 
Cr, C 273-A, I, R. 1936 Pat 249= 160 
1. C. 604. 


Secs. 54 & 56— Arrest by police een- 
stable of person concerned in cognisable 
offence—such arrest if legal, 

A constable can arrast a parson suspect- 
ed of haying committed a cognisable offence, 
evan without a written order ola superior 
officer whet.a complaint has been made to 
the superior officer. The arrast is: justified 
hy Sac, 54 Cr. P. C. which is not controlled 
by Sec 56. (Broomfied & Wassoodew J, J.) 


EMPEROR vs. KUSHAVLAN, 
38 Bom. L. R. 971 


Secs. 54 & 56—Huiznt of power of a 
police ofic:r to arrest without warrant. 

Seo. 54, Cr. P. Code does not give un- 
qualified powar to a polica officer to arrast 
withont written authority, a person concern. 
et in a cognisabla offence. A police officer 
may excreise such power only when he is 
acting on his own initiation ov independent. 
ly in the course of his duty. But where n 
subordinate, police officer is not acting in- 
dependently, bub under orders of a superior 


Manto & Ons 


Criminal Procedure Code (Contd ) 


officer, he must be giyen his order to arrest, 
in writing by the superior officer. The 
superior oflicer must notify to the person to 
be arrested the substance of the order. and 
if so required by such person, show him 


the order. (Mosley J} 
MOHAMMED ISMAIL vs, King BM- 
PEROR. 


13 Rang. 754. 


Sec, 55—Duty of police making arrest 
under the provisions of the section. 


Tt is not the duty of the police, on ma- 
king an arrest under Sec. 55 Cr. P, Code, 
to release the axrrested persons on bait 
immediately after the arrest has been made 
or to inform the person arrested that ha is 


entitled to be released on bail, (Lort 
Williams & Jack JJ) 
SUDI, & REMEMBRANCE! OF 


LEGAL AFFAIRS, BENGAL vs. JAHIR ALI, 


63 Cal, 189.=164 |, C. 1007 37 Cr. 
L J. 1070. 


Sec. 87 (3)—Publicaticn or service of 
proclamaticn— Essentials. 

Cl. 3 of See. 87, Cr.P. Coda is only appli- 
cable when a statement in writing by the 
Court specifies the date on which the pro- 
clamation was published, Where this is not 
dane, recording of such an order will not 
suffice to take the place of direct evidence 
of publication and service of the proclama: 
tion. (Rowland J.) : 


_ RAGHUNI PROSAD MAHTO & ORS vs. 
EMPEROR, 
17 P, L. T: 81=160 I.C. 804=37 Cr. 
L.J. 318= 1936Cr. C, 273=A, LR, 1936 
Pat 249, 
Sec. 94—Rivht of accused 
departmental enquiry papers. 


_. Seo 94 Cr. P, C. gives the Magistrate 
dis cretson about production of depart- 
mental enquiry papers, which ean be inter- 
fered in revision if the High Court thinks 
that the discretion was not exorcised 
judicially, (Gruer J.) 

OHOTEY MIAN vs, EMPEROR. 


A.1. R. 1936 Nag. 250 
Sez. 94 (3)—Police officer conducting 


investigation, 1f entitled to inspect Banker's 
Books. 


io get 
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Sec. 94 (3), Cr. P., Code, does not except 
Banker's Books from production before the 
Police. Au officer in charge of a police 
station conducting an investigation, is there 
fore, entitled to ingpect them even without 
an order of court. (Skemp J.) 


PRICE vs EMPLIOK, 
17 Lah. 593=38 P, LR, 1042, 


Sec. 99A—Scope aud essentials— Pass- 
ayes in a book creating distant feeling and 
disaffection but not having effected by actual 
promotion of ill-feeling or hatred— Efect of. 


To make Sec, 99A Cr, P. Code 
applicable two things are lecessary :— 
(|) Promotion of feelings of enmity or 
hatred and (3) between different classes 
of subjects. The section does not con- 
template the yenalising of political doc- 
trita: oven though of extreme kind like 
eommtun'sm,but merely such writings as has 
direejly promoted feelings cf hatred or en- 
mity, Passages in a hook might be cons- 
trued to create some distant feeling of 
disaffection against the rich and the 
wealthy, but if they have not the direct 
effect of actual promotion of any ill-feeling 
ov hatred, it cannot be said that the book 
contains objectionable matter within the 
scope of Seo. 159A, Penal Code. Where, 
however, the translation of an old manifesto 
directly aims at promoting class batred and 
‘enmity and jin fact incites working 
class to overthrow the capitalist class even 
with the use of force, it undoubtedly con- 
taint matter which is objectionable under 
Sec. 153A, Penal Code, (Sulaiman, C. Jn 
Allsop & Bajpai, JJ.) 

M, L, GOUTAN vs. EMPEROR. 

1936 A. L. J. 786=1936 A. W. R, 638 


=A. L R, 1936 All.561=1641, C. 253 
=37 Cr, L 3, $43=1936 Cr.C. 739, 


Sec. 99A — Scope of the section if wider 
thun that of See. 153 (a), Penal Code. 


The scope of Sec, 99 (a), Cr. P. Colo is 
wider than tbat of Sec, 153 (a), Penal Code, 
because "intention" falls short of “attempt” 
and has in addition been made an alterna- 
tive ground for an action under the former 
section (Sulaiman, C. J., Thom € Niamat- 
ullah JJ.) 


. M. L, O. GUPTA vs, EMPEROR. 


Criminal Procsdurea Code (Cantd,} 


1936 A. W, R. 227=1936 A.L. J, 165 
~1936 Cr. C. 480=37 Cr, L, J. 599 
=A, i R. 1936 All, 314-162 1, C. 507 


Sec. 99B—Appltcation under the sec- 
tivn— Right of opening case and of replying, 

In an application under Sec. 99 (B), Cr. 
P. Code it is the applicant who bas to wake 
out a case in his favour and to show that 
the book in respect cf which the Local 
Government's order was made did not con- 
tain any seditious mutter or other matter 
referred to therein. Accordingly, it is the 
Counsel for the applicant who has the right 
to open the case and then would have the 
final right to reply, (Sulaiman, C. dJa 
Thom & Niamatullah, JJ.) 

M. L, 0, GUPTA vs, EMPEROR. 


1636 A. W. R, 227=2936 A.L. J. 169 
1936 Cr, 4, 480=37 Cr, L, J; 595 
=À. F R, 1936 Al!, 314=162 1. C. 507 


Sec. 100.-—Warrant issued under the 
seclion—Duty of police offirers fo whom the 
warrant ts sent for execnuticn. 


The contention that if the police officer 
to whom the warrant under See. 110, Cr. P. 
Coda for eearch of a person is issued for 
execution, finds that the person in question 
is not confined so as 10 maka the confine- 
ment an offence. he should refrain from 
executing the warrant, bas no force. The 
section lays down that it is for the magis- 
trate to find whether there are reasons for 
believing that a person is in wrongful con- 
finement and if he is so satisfied and issues 
2 search warrant, the police oser to whom 
the warrant is addressed, has merely to 
executa it according to its tenor. (Niamat- 
ullah, J. } 


KALLAN Bgu 4 Ons. vs, BMPEROR. 


1936 A, W.R, 223= 1936 A. L. J]. 463 
=37 Cr. L. J. 548 = 1936 Cr. C. 459=A, 
L R. 1936 All. 306= 162 I, C. 339(2) 


Sec. 103— Object of the section. 


The provisions of Sec. 103,°Cr. P. Code 
are enacted for greater certainty and secur- 
ity, and not because the statements of cer- 
tain officer can under no circumstances he 
accepted. (Mackney J.) 


EMPEROR ts. MA THEIN. 


A. L R, 1936*Rang. 15-160 1, C, 818 
37 Cr, L, J, 331=1936 Cr C, 21 
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Sc 106 —Security bond to keep peace 
—-liability of surety. 


Where a bond isexecuted under Sec, 106, 
Cr. P.C. with a surety and the person bound 
commits a breach of the peace, the liability 
of the surety to pay the amount pnyable 
ander the bond is independent of that of 
the accused, (Young O. J. € Monroe J.) 


SARDAR KHAN vs. THE CROWN 
17 Lah, 523:= 38 P, L. R, 951 


Sec. 107.— Scope 
title if relevant. 

Inan enquiry under Sec. 107 Cr. P. 
Code, the right to possession of articles 
seized was irrelevant. The only point 
for determination in that enquiry is the 
likelihood of a breach of peaca. (Bose J.) 

RANI Suna Bouu vs. Rao Sobliau 
SINGH, 


thereof — question of 


19 N, L. J. 264 


Secs. 107, 144 & 145--Scope of the 
sections, 

See. 144, Gr. P. Code is of general appli- 
cation and contains nothing which ousts 
the magietrate’s jurisdiction, in cases of 
bonafide disputes as to possession of land. 
Bat where Sec. 107 or 145 will meet the 
requirements of the case, Seo. 144 is not an 
appropriate remedy, and if itis found thas 
the danger was not so imminent that it 
could be otherwise averted, an order under 
See. 144, will generally be held to have 
been made Without jurisdiction, (Rowland 
J.) 


JAGURPA KUMANI vs. CHQTEY 
RAIN SINGH, 

NAJA 159 1, C, 465 
Bec. 108—Perscn against whom pro- 


ceedings under the section ars contemplated, 
if must be within the jurisdiction of the 


_ local magistrate. 


An information was laid before the 8. D. 
O. of Benstara in the shape of a complaint 
made by the Station house officer of Drug. 
The person complained against ordinarily 
resided within the jurisdiction of the 
magistrate at Benetara bus be was at nei- 
ther of these places on that date and the 
preliminary order under Sec. 112 had to be 
served on him at Nagpur. Held, that the 


Criminal Procedure Code (Conid) 


mere fact that he was not within the local 
limite and jurisdiction when the order was 
passed did not make the order illegal. 
Even if there was any irregularity it was 
covered by Sec. 53], Cr. P. Code as no 
failure of justice was occasioned thereby. 
54 AU. 341 dissented from. (Vivian Bose, J.) 


NARSINGH PRASAD ts, EMPERQR, 
I, L. R, 1936 Nag 200=19N, L, J, 183 


Sec. 109— Action under the section, if 
justified on the mere ground that a man 
refuses to give his correct name, 

The mere fact that a man sought to be 
arrested foolishly tries to run away and 
daclines to disclose his movements and 
choses not to give bis correct name is no 
ground for proceedings being drawn up 
against him under Sec. 109, Cr, P, Code, 
where it is clear that he is a man of posi- 
tion and substance. (Nanavutly J. ) 


Din MOHAMMED vs. EMPEROR. 
1936 O, W, sf 742 


Sec 110— Security for good behaviour 
tf can be demanded from person not 
residing within jurisdiction, 

In order to confer fsurisdiction on 
the Magistrate for proceeding uneer 
See, 110, Cr, P. C, it is nob neccegsary 
that the person proceeded against 
must be a permanent resident within 
the locali limits of his jurisdiction. 97 
Cal 998 dissented from; 36 Mad. 96- 
16 Cal, 215, relied on. (Coldstream J.) ` 

GHULAM HUSSAIN 6s, THE CROWN. 


17 Lah, 453=38 P, L. R, 9205-1651, 
C, 948. 


Secs, 110 & 123— Proceedings under 
Sec. 110 transferred to Sessions Judge— 
Order by Sessions Judge directing that the 
accused should be allowed to examine’ 
further defence wilnesses but not allowing 
prosecution witnesses to be further examined 
—Order, if proper. 

In proceedings under Sco. 110, Cr. P. 
Cade, which were transferred to him, the 
Sessions Judge under Sec, 128, Cr. P. Code, 
passed an order directing that the plea of 
guilty made by the accnsed should be 
cancelled as it appeared that the plea was 
made hy the acoused on the impression 
that they would be let off easily on making 
a confession. The Sessions Judge further 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:58 


29 CRIMINAL DECISIONS 30 


Criminal FProcadure Code (Can?) 


directed that the acensed should be allaw- 
ed to examine further defence witnesses, 
but he ordered that no further prosecution 
witnesses were to ba examined. Held, that 
the order regarding the cancellation of the 
so-called plea of guilty waa reasonable ag 
it was really nothing more than a mere 
admission. fut the order prohibiting the 
further examination of prosecution wit- 
nesses waa improper and liable to be set 
aside. (Cunliffe € Henderson JA) 
SUPERINTENDENT & REMEMRRANCER 
oF LEGAL AFFAIRS BENGAL vs. JIBAN 
KUMAR DEV & ORS. 
A, ILR 1936 Cal. 292=163 I, C, 228 
(1}=37 Cr. L, J. 8318-1936 Cr. C. 529 


Secs. 110. 310 & 311— Security 
proceedings —prevtous conviction— strict 
proof, if necessary, 


Tn proceedings under Sec. 110, Cr. P. 
Code, it is not necessary for the prosecution 
to prove a previous conviction of any person 
in tho same formal manner as that required 
by Sees, 310 & 311 in respect of offences 
tried in the Sissions Court. (Srirvstara 
it Nanavuity JIJ.) 


EMPEROR vs. BACHCHU, 


1936 O. W, N. 247-37 Cr, L. J, 390= 
1936 Cr. C. 3857A, LR. 1936 Oudh 
238= 169 1. C., 1039. 


Secs. 118, 226 & 498—Appeal by 
person bound over under Sec, 118—appellate 
court if can suspend executton of the order 
appealed against. 

Seo. 426, Cr. P. Cade does not apply to 
a person who has been boand over nnder 
See. J18, Cr. P. Code to be of good beba- 
viour and who has preferred an appeal 
under Sec. 406 of the Code. In euch a 
ease, the appellate court has power under 
See 498, Cr. P. Code to adimit the appellant 
to bail, but that section does not smpower 
the appellate court to pass an order under 
Sec, 425 suspe.ding the execution of the 
order appealed against. (Sulaiman C, J. é 
Bennet J.) 

MASURIA vs, KMPERQR. 

1935 A. L, J. 1337 

Sacs, 118 & 498— Person bound over 


ander Sec. 115 preferring an appeal— 
appellate court yranting hail—pertod of bail 


Criminal Procoinra Code (Conti) 


if to be excluded from term for which order 
to be enforced. 


Where a person who has been bound 
over under Sec, 118, Cr. P. Code is released 
on bail by the appellato court and his 
appeal is ultimately dismissed, the period 
during which be is released on bail should 
be excluded from the term prescribed under 
the order of the magistrate who bound him 
over, (Sullatmon C. J, & Bennet J.) 


MASTRIA vs. EMPEROR, 
3935 A. L, J. 1337 


Secs, 133, 137 & 142—0rder passed 
under Sec. 142— Magitstrole, if precluded 
from making any final order under Sec. 137 
in vespect of the same obstruction or 
NUISANCE. 


An order under See, 133, Cr. P, Code 
was mada calling upon tha petitioner to 
show cause why s certain obstruction made 
by him should not be removed. The 
petitioner appeared ta show cause, but 
before the date fixed for hearing, the 
magistrate made an order directing the 
petitioner immediately to remove the 
obstruction. Subsequently, he proceeded 
with the hearing and made a final order 
under See, 187, Cr. P. C. An objection 
having been taken that after an order was 
made under Sec 142 and hed been com- 
plied with, the magistrate waa precluded 
from continving with the case and from 
making a final order under Sec, 137, held, 
that Seo. 142 provides merelyedor the issue 
of injunctions pending inquiry to meet an 
immediate danger or injury, and therefore 
in a proceeding under Sea, 188, Cr. P. Coda, 
a magistrate is not precluded from making 
a final order under Sec. 137, though he had 
made an order under Seo, 142 of the Code 
for the remoyal of an existing obstruction 
or nuisanes, (Fort Williams & Cunliffe 


dd. 
` REBATI MOHAN 
Ca, SEN. 


63 C. L, J,5=1936 Cr, C, 954 {(1)=A, 
t, R, 1936 Cal, 692, 


Secs. 133, 137 & 139 (AX2)— 
Encroachment upon a public way—Magis- 


trate directing removal of structure—proce- 
dure not followed —effect of. 


BOSE vs. CHATTAL 
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Where a District Board complained 
about an encroachinent upon a certain 
public way and the Kanungo reported tbat 
there had been no encroachment, and there- 
upon the magistrate held an anqairy under 
Sec. 133, Cr. P. Code, but did not follow 
the procedure laid down by Sec. 139(4)(2), 
and directed the removal of the constraoc- 
tion, keld, that the order was contrary to 
law and was liable to be set aside. (Niama?- 
ulla J.) 

GANGADHAR MARWARtT ts, EMPEROR, 

1936 A. W,R,127=1936 A.L. J, 116 
= 1611, K, 309= 37 Cr, L, J, 422 = 1936 
Cry, C,178=A,1, R, 1936 A, 150, 

Sec. 13 & 37.—Order under Section 
133 to be set aside when nuisance abates— 
not applicable fo nuisince which may 
arise in future -order not to be made absolute 
without hearing party against whom made. 

An order bya Magistrate under 
Sac. 137 (4) shonld not bo allowed 
to remain in forea when the nuisance 
abates. It is applicalile only to existing 
nuisance and not to nuisance that is 
likely to arisa in future. It cannot be 
made absolute without hearing the 
party against whom the order is made. 
{Varma J.) 

KALYAN MUn MATHUR vs, EMPEROR, 

37 Cr, L.J. 1159-1936 Cr, C, 948- 
A,1,R, 1936 Pat, 577=165 l, C. 542 

Secs. 133 & 139—Application for 
removing 4 latrine near a wall used by the 
public -No denial on part of owner of 
latrine of exteignce of public right in the 
wall—Sec, 133 tf applicable. 

Certain persons applied for ramoval of 
of a latrine constructed near a well used 
by the public on tha ground that the 
latrine world render the water of the wall in- 
slanitary and unfit Jor use. The owner of tha 
ratrine did not deny the existence of public 
ight in the well and therefore no enquiry 
was made under Sec. 139, Cr, P.C. Held, 
that the Magistrate could not in the 
circumstances, make an enquiry nndor Seo, 
139, Cr. P. C. and he was justified in 
proceeding under Sze, 183 of the Code, 
( Maepherson J.) 

MAHABIR PROSAD CHOWDHURY vs. 

DHANURDHART PROSAD SINGH. 
1936 Cr, C. 641=1631.C, 541 
=A, l, R, 1936 Pat, 409 
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Sccs, 133 & 139A— Provisional order 
to remove unlawful obstruction from a public 
way—Dental of existence of public way— 
Duty of the Magistrate. 


Where a person against whom a provi- 
sional order is passed under Sec. 133, Cr, P, 
Coda, to remove an unlawfal obstruction 
from the public way, denies the existence of 
a public way, the magistrate need not decide 
whether tha denial is valid or not. He is 
merely to sea whether tbere is some reliable 
evidence in support of the denial, and if 
there is such evidence, to stay proceedings 
until the matter of the existence of the right 
of way is decided by n competent Civil 
Court, (Alsop J.) 

BATUR vs, EMPEROR. 

1936 A. W. R. 195 (2)= 1936 AL J, 76 
= 37 Cr, L, J, 365= 1936 Cr, C, 140 (2) 
=A, l, R, 1936 All, 142, 


Sees. 133, 139A, 148 & 438—Order 
under Sec, 123—publie right douied —pPoper 
procedure by Magistrate. 


Tha opposite party filed an application 
under Sec. 133, before a Magistrate alleging 
that the petitioner had caused obstruction 
to a public way. The petitioner denied the 
existence of a public path way. The Ma- 
sistrate, however beld a local inspection, 
took evidence in the maiter and called upon 
the petitioner to remove the alleged abstruc | 
tion. The petitioner applied to the Addit. 
ional Session Judge for revoking the magis- 
trate's order. 


Held, that the Magistrate ought to have 
found whether there was any reliable eyi- 
dence in support of the denial by the peti- 
tioner that any pnblic rights existed and 
thereupon either ought to bave stayed the . 
proceedings altogether so that the existence 
of the public right alleged might be deaided 
by a competent Civil Court or found that 
there was no such evidence and procesdaed 
as laid down in Seo. 137 or 198, An order 
under Sec 137 passed without making the 
enquiry enjoined under Sec. 139A (1) can- 
not stand. (Macpherson J.) 


NURSINGH NARAIN vs RAMEEHWAR 


SINGH, 


‘ond 


T. 399=37 Cr, L, J, 846 (1)= 
rC, 560= A, E, R, 1936 Pat, 360. 
C., 402, 


wa 
ans 
Q3 
a 
0) 
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Sec 139A--Denial of public riyht 
— Magistrates duty under the Section. 


The duty of a magistrate under Sec, 189A 
Cr. P, Coda ia merely to sea whether the 
denial of a public right is frivolou: or not. 
If the parson who denies that right is able 
ta produce some evidence which prima-facie 
there is no reason to diabslieve, it is not for 
the magistrate to examina evidence on either 
sida by way of rebuttal and so forth and 
attempt to arrive af some final decision. 
(Alisop J.) 

MAHAMMAD KHALIL vs. EMPEROR, 
1936 A. W. R, 182=1936A.L. 4,75 


= 1936 Cr. C. 420=37 Cr. L, J, 343= A, 
I. R. 1936 All, 356, =1601. C, 854. 


Sec. 139A.— Duty of Magistrate acting 
under Sec. 139A.——He is merely to see thet 
cloim is not frivolous and cannot decide 
question of title. 


It fs not the duty of a Magistrate when 
acting in accordanes with the provisions of 
Chapter X of the Cr. P, C. to decide ques- 
tions of title. Under the provisions of Sec. 
139.4. it is his duty merely to sea that any 
claim to a piecs of land alleged to be a pub- 
lic placa or a public way is not frivolous. 
Where the claim to the land is supported 
in some measure by tha municipal map and 
also by the fact that the claimant has heen 
in undisturbed possession of the lund for x 
considerable period, it can not be said that 
tha claim to the land is not bonafide. In 
suoh a casa the Criminal Court cannot go 
into the title and decida thai the land does 
nat belong to the claimant. (Alsopp.) 


JANARDAN SARUP rs. EMPBROR, 
1933 A. W, R, 1058 


Sec. 139A .—Reltable evidence - mean- 
ing of. 

The term “reliable evidence” in see, 139 
A. means evidence on which itis possible 
far a competent Court to place reliance. 16 
does not mein evidences which definitely 
astablishes the title to ths lind because if 
that was the maaning of the term it would 
be unnecessary in any 6358 to vefer the mat- 
ter to the Civil Court at all, It was obvi- 
otsly the intention of the legislature that 
questions of title should not be decided in 
4 summary procesding by a Magistrate in 
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a Criminal Court. (Alsopp J,) 
JANARDAN SARUP «s, 

THRUUGH JAGDISH PROSAD. 
1936 A, W. R. 1053, 


8ce. 139A (2) & 137— Proceedings 
“under Sec, 137 when should begin 

The Court and the parties should dis- 
tinctly understand when the enquiry under 
Sac. 139A. (2} Cr. P. Code terminates and 
that under Sec. 137 begins, eo that evidence 
not of the preliminary character contempla- 
ted by Seo. 189.4 (2) but such as is contem- 
plated by Sec, 137 be produced. Where 
the entire proceedings under Chap, X, Cr, 
P, C, were taken at one stretch and it 
could not ba said thaton any particular 
date the magistrate found that there was no 
reliable evidence in support of the denial of 
the publie right and that proceedings under 
See. 137, Cr. P. Code should commence 
thereafter, held, that the order of tho ima- 
gistata under Seo:. 133-137, Cr. P. O. must 
he set aside and he should ba directed to 
proceed according to law. (Niamatullah J.) 


GANGADHAR MARWAEI ts. EMPEROR. 


1936 A.L. J.116=37 Cr. L., J, 422= 
1936A, W.R. 127.=1936. Cr. C. 178= 
A. L R, 1936 «ll, 150. 


Sec. 144—Application of the section. 


See. 144, Cr. P. Code may be an appro- 
priate remedy when a sudden emergency 
arises nnd an immediate order is to be passe 
ed for the preservation of the peace, but tha 
repeated use of the section ig successive 
orders, dealing with the same matter, is not 
justified hy the mare fact that on each ocea- 
sion on wh'eh the section was used, it saved 
the M igistrata a certain amount of trouble 
in recording evidence and coming to a regu: 
lar dec'sion of permanent value under Ses. 
145 or 147 of the Code. (Rowland J.) 


INDAR Dro NARAIN & ORB. vs. 
DURGA PROSAD SING & ORS. 
17 P.L, T 22 =163 1. C, 945.—-37 Cr, 
L.J. 378.= 1935 Cr.C. 83=A, 1, R, 1936 
Pat 59. 

Sac. 144 Order for ingunction— Proper 
form— Conditional order to be made absolute 
subsequently tf contemplated by the section. 

Clauses (a) & (b) of Sec. 144, Or, P. Code 
do not contemplate the passing of a eondi- 
tional order, to bo made absolute later an, 


EMPEROR 
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The order for injunction must be an absolute 
and definite order whether passed axparte or 
on cms? being shown, and it must he left 
to the party to apply for rescinding the 
order by recourse to the procedure laid 
down in clauses 4 & 5, (R. C, Mitter J.) 


EMPEROR vs. BHOLA GIRI MOHUN'. 


40 C, W. N, 640=63C,L, I, 137,= 160 
1. C. 827=37Cr,L JsA.1, R. 1936 
Cal.359=1936 Cr, C, 485. 


Sec. 144 — Order directiny person to re- 
frain from certain acts or to show canse 
against injunction, tf proper order under the 
section ~ Violation of such order if an offence. 


An order in the alternative form direct. 
ing a person either to refrain from doing 
gartain acts or to show ozusa against the 
order of iujunction, doas not come within 
the terms of See, 144, Cr- P. Coda at ail. 
Consequently, there oau be no conviction 
under Seo, 188, Penal Code for violating tha 
supposed injunction contained in such an 
order. IR, C, Mitler J.) 

EMPUROR vs, BHOT 4 GIRI MOHUNT, 

40 C. W., N. 640=A, l, R.1936 Cal. 259. 
1631, C, 827= =37 Cr. L, J =63 C.L, 
2, 117 = 1936 Cr. C. 486. 


Bac, 144 (3)—Scope of the sub-section, 


Bub-see: ion (3) of Sea. 144, Cr. P.C. 
has nothing to do with the nature of the 
order passed by the Magistrate, but refer 
to tha :nanner of promulgation and to the 
doration of gn order passed under Subssec, 
(1) (Coldstream J.) 

ABDUL KARIM & Ons, es. CROWN, 

17 Lah. 515 =38 P, L, R, 964, 


Sec. 144, 147 & 203 -—Mazistrate re- 
fusing to take preventive aciton and dismis- 
sing complaint, tf can, on further report by 
police, take preventive netton. 


Where a Magistrato did not think ib 
necessary to take notion nandor any of the 
preventive sec'ions of the Cr. P. Code and 
dismissed the complaint nnder Sec. 203 of 
the Code, held, that it waa nob apen to him‘ 
ona further report by the police, to take s 
prevantive action under Sec. 147, when tha 
potitionar «vas not in possession within 
threa months from the” institution of tha 
engriry. (James Syunders JJ.) 


CURRENT LAW DIGEST 
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Kinet Maint & Ons. vs, GODINDA 
PROSHAD SINGH & ORs. 
4,1, R. 1936 Pat. 44=17 P.L, T, 37.= 


160 I. C, 795=37 Cr. L. J,327=1936 
Cr. C- 69, 


Sec. 144 (4)— Application to District 
Magistrate after order once passed by 
Sab-divistonal Magistrate—Maintenability 
of such appltuation--Lransfer of such 
casa ta sane Sub-divistonal Magistrate for 
disposal — Propriety of. 


The power of the Distriot- Magistrate 
to entortuin an application under Sec. 
144 (4} to rescind or alter an order made 
by a Sub-Magistrate is not lost by reason 
of the fact that the Sub-divisional Magis- 
trate who is subordinate to him had already 
dealt with nu application made under that 
Sub-ssction to him, But tho power of 
rescinding the order lies only wiih the 
Magistrate to whom the application is sande, 
and the order ef the District Magistrate 
transferring the application to the Sub- 
divisonal Magistrate is had. Moreover tha 
transfer ta the Subdivisional Magistrate 
who hat already dealt with an application 
relating to the sime matter, under tha very 
sume sub-section was noba proper exercise 
of tha power of transfer, even if any such 
power roally existed. (Pandrang Row 


Mooka Payna RAM 15, Sinnu MUTHI- 
RIYAN. 
7EM, L, J, 765=1936 M, W, N, 1089 
=44 M, L, W, 886, 
Sec, 145—Application to be added as 


party, made at the time of argument —if 
may be entertained. 


A Magistrato ean rightly refuse to listen 
to rR pasan who appears at the time of 
argument and prays to be added a party, 
even if no notice wad issued to her to 
produce evidence. (Nanarutty J.) 


JAGDISH PROSAD Siva ps. Tes BHAN 
SING, 

1936 O, W. N. 197, 

Sec. 145 —Order on father, if binding 
on sons, 

The song are honnt by the proceadings 
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taken and the order passod under See. 145 
Cr, P, C. on a father. (Grile J.) 

BETH THAKURDAS rs NARAYAN G 
Ons. 

A, L R, 1936 Nag, 192 

Bec, 145— Enquiry under the Section — 
Scope of—" Parties concerned in such dis- 
pute" — Meaning of. 

Àn enyuiry under See. 145 Cr, P. Code 
is contined to Lhe fact of actual possession 
irrespective of the merits of the claims of 
the parties concerned. A claim therefore 
merely to a right to possess ag distinguished 
from a claim tobe in possession would be 
outside the scope of the enquiry. It is 
therefore not necessary that all porsons in- 
terested jn or claiming aright to the pro- 
perty in dispute or entitled to it should be 
made parties to the procaeding, 30 Cal, 155 
relied on. (Cfanganath J.) 

BHUNESWAR PROSAD p3 EMPEROR, 

* 1936 Cr, C. 673-1936 A. L, J. 796- 


1936 A. W R, 636=A.I R. 1936 Al, 
531,=164 í. C, 180=37 cr. L J, 886. 


Sec. 149 —Appliwalion to be tmpleaded 
as party, 1f may be entertained at the time 
of arguments, 


Ina caso under Seo. 145 Cr. P. Code, 
whera no notica is issued to a person to 
produce evidenca nor doas such person Ac- 
tually produce any evidence, but he appears 
when the arguments are being heard and 
applies for being impleaded as a party, the 
magistrate ig justified jn refusing to enter- 
tain the application. (Nanavutiy J.) 

JAGADISH PROSAD SINGU us. TEJ- 


BHAN SINGH. 
1935 0, W. N, 147. 


Sec. 145 —Drawing upa preliminary 
order, tf essential, 

The question of possession hag to be decid- 
ed with referenca to the date of the pre- 
liminary ordor, and if there is no prelimino- 
ary order, the one question which the mag 
istrate has to decide cannot be decided, Un- 
less there is a preliminary order under Sec, 
145 (1), Cr. P. Code, the Magistrate bas no 
jurisdiction to pass any order under Seo. 
145 (6) of the Code. (Burn J.) 


MARIASUSAI UDYAN & ORS, 55. 
NAJEE MAHAMMED AZEZUDDEN SAAD, 


Criminal Procedure Code (Cunéd,) 


71 M,L, J. 305.= 164.1, C, 689 (2)= 37 
Cr, L J, 953.= 1936 M. W. N. 647=44 
M. L. W. 305= 1936. Cr, C. 948 {(1)= ÀA. 
1, R. 1936. Mad, 824 
Bec. 145—Court, tf preclued from tak- 
ing action under the sectton on finding that 
the land is Shamilat, 


The mere fact that the land in dispute ia 
Shatilat does not preclude the Court from 
making an enquiry and taking proceedings 
under Sec, 145, Cr. P. Cade. (Currie, J.) 

JIANI & ORS. vs, THE CROWN. 


38 P, L. R, 332,=1936 Cr. C, 118=A, 
I R, 1936 Lah. 1015. 


Sec, 145— Order under the section pas- 
sed in favour of a party— Subsequent pro. 
ceedings under the section if maintainable 
regarding the same property and between 
the same parties, 


A party declared to be entitled tn pose 
session under Sec. 145 (6) Cr P, Code is 
entitled to be protected against disturbance 
of such possession until evicted therefrom 
in due course of law, otherwise ib could be 
possible for the opposite party to harrass 
his opponents Ly instituling successive pro- 
ceedings under Sec. 145, The party 
aggrieved by the order under Seo. 145, 
have their remedy ina Ciri Court, when 
the question of title and possession oan be 
settled as between the contending parties, 
(Lort Williams & Cunliffe JJ.) 


ELINUDDIN SARKAR & ORS. vs. UMED 
ALI BEPARI & ORS. 
63 C. L, J. 7,.=2651.C a@8,= 1938 Cr, 
C. 881,=A.1.R. 1936 Cal, 659, 
Sec, 145 (4)—Dispute about a house — 
ner ial of house with movables in it, if 
egal. 


Where there is a serious danger of a 
breach of the peace avisiog from a dispute 
about a house, it is not for the magistrate 
to pass an order attaching the house con- 
taining movables inside it, under Seo, 145 
(4), proviso, Cr. P. Code. The proper course 
for a person claiming the movables is to 
obtain permission from the magistrate to 
enter upon the premises for the purpose of 
removing anything which he may satisfy 
the magistrate is his personal property. 
(Allsop J.) . > 


NIRANJAN DAL vs, EMPERO 
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1936 A. W.R. 192. (1j=160 1, C. 
870 (1)=37 Cr, L. |, 346 =1936 A, L. 
J, 83= 1938 Cr. C. 140 (1) = AJ,R, 1938, 
All. 141. 
Sec. 145 (9)— Witnesses mentioned by 
etther party—Manistrate, if bound to sum- 
mon all of them, 


Sub-sec, (9) of Sec. 145, Cr. P, Cod, 
leaves it entirely to the discretion of tha 
Magistrate whether he will or will not 
summon witness or witnesses mentioned to 
the Court by eitber party in proceedings 
under that section. 29 A. L. T, 484 doubted. 
(Allsop J.) 

KuxJ 
EMPEROR, 

1936 A. L J,370=1936 A. W.R. 432. 
162 I. C, 736=37, Cr L, J, 694, = 1936 
Cr. ©. 492.= A. 1. R. 1936 All 322, 

Becs, 145 & 146—Magisinate attach- 
ing property under Sec, 145, when mutation 
proceedings pending —possesston, if may be 
delivered to successful party in Revenue 
Court. 


Where a magistrate attaches the pro- 
perty in dispute under Sec. 145 (4), Cr. P. 
Code, wheu mutation proceedings ate pen- 
ding regarding the property, he cannot 
direct that possession be delivered to the 
party who was successful in the Revenue 
Court, The proper course is for the suo- 
cessful party to seok possession from the 
Revenue Court, (Ganganath J.) 

RADHARAMAS DAS vs EMPEROR. 

1936 A. W.R, 125.= 160 LC. 20=37 Cr. 


L, J, 246 = 1936. A.L.J. 197=1936, Cr, 
Č, 211=A, I. R, 1936, All 177 


Becs. 145 & 147 Proceedings covered 
by Sec. 147—Fact that Sec. [45 has been 
quoted, if can alter real character of pro- 
ceedings, 

Where the initial notice, the written 
statements, and the subsequent procesdings 
including the operative order are all sub- 
stantially covered by Sec. 147. Cr. P. Code, 
the fact that a wrong section, namely, 
section 145 has been quoted by tha magis- 
trate will not alter the real character of the 
proceedings. (Ntamatullah J.) 


GAJRAJ SINGH vs, HMPEROR. 


1936 A. L. J. 744=1936 A, W, R, 529, 
162, PC, 760= 37 Gr, L.J. 705,=1936, 
Cr, C, 490 = A, LR, 1936, AH 320, 


BEHARI DAs & ORS. vs. 


Criminal Procedure Code (Conta) 


Bec. 146—Ohject and scope of the sera 
tion — duty of the Magistrate, 


Sec, 146, Cr. P. Code presupposes an en- 
quiry by the magistrate on the evidence 
recorded, and the object of the section is 
to give the magistrate jurisdiction to attach 
the property, if upon the evidence sa re- 
corded, ha is unable to come to a finding as 
lo who was in possession on the date on 
which the order under Sec, 145 was drawn 
up. Where there is no eyidencaof any 
kind on record, the order attacking pro- 
perby is without jurisdiction, A magistrate 
cannot say that he is unable to satisfy 
himself, if he has made no effort ta da so. 
(Ganganath J.) 


EMPEROR vs. RADHA RAMAN & ANR. 
1641, C, 20, 


Bec. 147—Circumstances justifying 
action under the section-~dispute likely to 
cause breach of peace in future, if suffigient. 


In order that action under Sec. 147 Cr. 
P. Code, may ba taken, there must be a 
present dispute and a fear of disturbance. 
If there be no present danger of breach of 
the peace, the fuct that thera isa dispute 
which is likely to cause a breach of the 
peace, in the future, will not justily action 
under the section. (Guha & Ledge JJ.) 


JAGABANDHU MISRA vs. MANAGER, 
INDIA JUTE MILIS, SERANPORE, 


40C, W.N. 351,=1611, C, 338,347 
Cr, L, J, 251, 


Sec. 147 ~- District Magistrate passing 
order enabling one section of religious com- 
munity to enter upon samadhin possesston 
of other section, but not proceeding under 
See. 149, — Order, if binding on other section. 


Tt is net proper to use official means to’ 
enable any party to trespass upon land in 
the possession of another unless if ia deci 
ded in the exercise of some juriadiction 
that the party who wishes to enter upon 
the land is entitled to do so. So a District 
Magisirate, unless he proceeds under tha 
provisions of Sec. 147, Cr. P, Code, ia not 
authorised by any rule of lawto pass an 
order that one section of a religious com- 
munity is entitled to enter upon the pre- 
inises of a samadi in possession and 
management of the other seotion to perform 
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religious caremonies. Such an order cannot 
be binding upon any body, (Allsop J.) 
GUR MAUJ Saran vs. RADIASWAMI 
SATSANG SABHA, DAYAL BAGI AGRA. 
t236 A W, R, 881,=1936 ALL, J, 1047 


=A, i, R, 1936 All, 769=165 1, C, 73! 
21936 Cr, C. 100, 


Sec, 162—Accused under police custody 
taken to headman and his statement revord- 
ed by him— Validity of the procedure. 


An accused arvested by tha police was 
taken hy tbem to the headman who re 
corded the accused's statement Feld, that 
the statement could not be allowed to stand 
ou the record uor the headiwan to give oral 
evidercs ol it, because it was taken down 
while the accused was fraudulently under 
police custody, al while the headman was 
merely acting as their agent. (Mosely € Ba 
UJI.) 

NGA BA KYAING ex, EMPEROR, 


ALR 1936 Rang, 131— 1936 Cr C, 219 
-162 5,0, 6=37 Cr, L, J, SH, 


Bec, 162—Unestion by prosecution to 
wetness declared hostile whether he made 
certain statements to police. i/ constitutes 
violation of the provisions of the Sertion. 


If the prosecution in cross-exauining 
certain of its own witnesses whom it has 
declared hostile, merely asks them whether 
they made certain statements to the police 
whieh they deny, there is no actual in- 
fringement of See. 162. Cr. P, Code, and 
the trial is not vitiated. (Cunliffe & 
Hanlerson JJ.) 

DELBAR MANDAL vs. EMPEROR. 

40 C, W. N. 783, 1651, C, 31,237 Cr 
L, 3 1117. 

Sec. 162—Stutements made by witnesses 
to police -how to be recorded—right of 
acuused to bo furnished with copies, 

Statements made by witnesses to policy 
and recorded uader See. 161, should not 
form part of the case diary under Sac. 172, 
but should le recorded on separate pieces 
of paper aud attached to the diary. The 
practice of writing up these stateneuts 
at the ong of the day from momory or 
with the aid of rough notes is objectionable, 
although of course there is no harm, in 
that being doue as woll, provided that the 


DECISIONS 42 


Criminal Procedure Code Conii ) 


originai statements are preserved and 
produced at the tie of trial. But whatever 
the method uf recording may be, the right 
of the accused to be furnished with a copy 
ia unquestionable, and st will not do to say 
that the statements are not traceable. If 
an accused ig denied (he copies of state- 
nents, it amounts to an illegality, which 
cannot be cured, because the extent of the 
prejudice caused cannot bo gauged, 25 
N. DL. R. 281; 6 Rang. 672,8 Pat. 279 and 
53 All. 468 relied on. (Bose J.) 


Viswaxari PANDURANG KUNDI es. 
A.J, R. 1936 Neg. 249 = 1936 Cr. C, 1040 
Sec 162 & 172— Record of statement 


heard by a police afiver and recorded in 
diary-cuidence from tt, when can be produced, 
Sec. 172, Cr. P, Code does not forbid a 
recorded stelement to be used at a trial for 
nu offence not under investigation when if 
was mada, There is however no doubt that 
the record of a statement heard by a police 
officer in exercise of the power conferred by 
Sec. 161 of the Code and recorded either in 
the Diary or separately in the course of 
investigation proceedings is un unpublished 
official record relating tu an affair of state, 
evidence derived from which cannot be pro- 
duced in a case to which the first proviso 
to Sec. 162 is not applicable except with 
the permission of the officer at the head of 
the Police Department. By itself the record 
of the statement. will prove notbing. It 
cannot in any sense be termed a deposition 
and it is uot evidence, It is Mi a publio 
document, a copy of which must be given 
on demand under the provisions of tha Evi- 
dence Act. (Coldstream J.) 
Bag NATH BHATNAGAR US, 
MLD DIN. 
17 Lah, 872-38. P, L. R, 1040= 1936 
Cr, ©, 300=A, LR, 1936 Lah, 359, 

Sec. 164 — Magistrate, if bound to record 
every confession made to him, 

Whether a magistrale will at all racord a 
confession wade to him is discretionary 
with him and not obligatory, but if he doga 
record, he must proceed under the provis 
ions of Seo. 164 Cr. P. Code. (Lord Roche) 


NAZIR AHMED uy, EMPEROR? 
40 C.W, N. 1221-1936 C, W, R, 620 


MUHAM: 
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+1936 6, W. N, 505= L. ER, 136 P, C. 
255,=17 Lah 629=63 1.C,372- 1936 
M, W. N.745= 1936 A, L, J, 895=ł17 
P, L, T. 594, 163 ], C, 881,=19 N; L, 
3,214,-37Cr, L. 43, 897244 M. LL, W, 
583,- 1936 Cr, C, 752 (2)=38, Bom, 
L, R, 987 =A, i; R, 1936 P, C, 353,(2) — 
IE M, E 4, 476 (PC), 


Sec, 164 —Confession—-Mayisirate put- 
tiny yucstions of stercolyped character — 
Internal indication that confession not 
voluntariiy made—cunfesston is of no valne 
ayainst co drcused and of not much im- 
portance against confessing accused. 

Where in tha casa of a confession the 
questions put by the Magistrato to satisfy 
himself as to whether the confession was 
voluntarily made are all of a stereotyped 
character aud there are internal suggestions 
that the confession was nog the outcome 
of the confessing accused's own desire to 
state what he know, and the confession is 
subsequently retracted, it is of little 
value against the co-nceused ind even 
against the coniessing uceused nob muck 
importanes is to be attached tu it, (Nie 
matiutla € Ganyanath JJ.) 

MAUJE & Ons, ts. EMPEROR. 

1936 A, W. R, 348= 1936 A. L. J. 669— 
1936 Cr. C, 508-162 1. C, 914<A. |, 
R. 1936 AH, 388. 


Sen, 164 — Aduissihility of confessional 
statements—olgections if may be made for 
the first lime in ligh Court. 


The High Court cannot give offect to 
the contendjon sougkt to be raised before 
it for the first time, relating to the inad- 
tnissibility of confessional statements, in 
evidence for the reason that they were 
not recorded in the manner contemplated 
by Sec. 164 Cr. P. O. (Guha È Bartley JJ.) 

NARAYAN Ca. Biswas vs, EMPROR. 

63 C. L, J. 191-1936 Cr, C, 200=37 
Cr, L. 5, 4495-1611, C. 2892 A.| R, 
1936 Cal. 101, 

Sec. 164—Practice of sending confes- 

sing accused to police custody—propriety. 


An approver making a confession which 
took some six or seven days to be eom» 
pleted, was raturned to police eustody, 
after every instalment was made. After 
the confesyfon was complete he was return- 
ed to police oustody, and stayed there for 
a considerable time. 


Criminal Procedure Code (turd) 

Held, the procedure was highly im- 
proper, and would damage the whole case 
in which such a confession was used. 
(Youny C. Jè Monrue J.) 

ABDUR SATTAR vs, EMTEROR. | 
17 Lah 460=38 P. L.R, 1-37 Cr, L. 


J. 4983-1936 Cr. C. 248 = 161 1,C. 793 
=A.LR, 1936 Lah, 278, 


Sec. 164—Confession --when and where 
to be recorded-—custody of neensed after 
confesston, 

A confession should unless there are 
exceptional reasons to the contrary, be re- 
corded in open Court and during Court 
hours. If there are exceptional reasons 
they should be disclosed in evidence, Alter 
a confession is recorded the confessing ne- 
cused should not be returned to the ecus- 
tody of the police. (Young C.J. & Abdul 
Rushia J.) 

JAHANA ts. PHE Crown, 

38 P, L, R, 791. 

Sec. 164 --Confessing persons ~-like- 
hvod of muking false statements, when there 
is dthelthood of being returned to police 
custody. 

lf canlessing persons kuow ihat theru 
is a likelihood of thoir being returned to 
poliso custody afier making confessions, 
they would be more inclined to make false 
confessions at the instance of the police 
than they otherwise would do. (Young 
U. J. Monroe J.) ; 

NARAYAN SINGH vs, EMPEROR, 


17 Lah. 419=38 P.L, R. 320=37 Cr. L, 
J, 567 = 1936 Cr, C, 298 = 162 1. C., 379 
=A.1.R, 1936 Lah. 257. 


Sec. 164--Confession, if tnadmisstble 
in evidence when recorded without the actual 
warning given and without the signature ef 
the aecused, 


A retracted confession cannot Le 
adinissible in evidence on tho ground 
that the Magistrate recording ib did not 
write down the actual warning he gavo 
in vernacular although be recorded their 
substance,—because such warnings aro 
no part of the confessional statement, 
and particularly in a case where the 
Magistrate gives evidence as to the warn- 
inga he gave which are found sufficient; nor 
on the ground that the confession is 
nob signed by the aecused whon the 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:58 


4h CRIMINAL DRGTISIONS 46 


Criminal Procedure Code (Contd.) 


recording Magistrate gives evidence to 
prove the confession; nor on the ground 
that the Magistrate did nob ask the accused 
in so many words whether if was a volun 
tary confession, when there is no question 
that the Magislrate satisfied bimself as 
to its voluntary character. 2 Lah. 825 
distinguished. (Cunliffe & Henderson JJ.) 

EMPEROR vs. ARAJADDIN MOLLA. 

40 C. W, N. 872. 1651, C, 196 = 
37 Cr.L. J, 1101, 

Sec. 164—Accused on being given hopes 
of lenient treatment making confession- nsure 
warning by magistiate—confesston, tf ad- 
arisgiule, 

When the accused was given hopes 
of lenient treatnent if he made a confession, 
and he made nmn confession, but before 
such confession was made, he was warned 


by the magistrate that any confession 
that he made was liable to be nged 
aguinsh him feld, that the confession 


could not ba said to have been made as 
n result of inducement, and was admissihle 
in evidenco. {Teach & Sparno JJ, 

HAMID rs. EMPEROR. 

37 Cr. L. J. 1112-1936 Cr. C. 849 
21841,C, 1118=A. |. R. 1936 Rang. 
453. 

Secs.164 & 364—Confession — Magis- 
irate proving ora! confessions—no memo of 
precuulions taken— avidentiary value of 
sueh confessions 

When a Magistrate proves confessions 
made ta him orally, and states that he 
{ald the aeeusad ho was a Magistrate, 
mt if was not reenrdal in the memo 
prepared hy him, the confession ic of 
littls avidentiary valne, (Dalip Singh.) 

Las Sixau vs, EMPEROR. 

38 P. L. R. 881- 164 I, C, 373=A.1,R, 
1936 Lah. 707 = 37 Cr. L, J, 7362-1536 
Cr. C. 736. 

Sec. 164 & 533 —Confesstons— M gas 
trate has discretion to record it in writting 
~-Pormalities to be olserrved when reduced 
to weiting—admeissibility under See, 5.23, 
when formalities not ahserved, 

Section 164 doos notin terma require 
a magistrate to whom a confession is 
made to record it at all, If however ha 
fines record it, then the section makes it 
efmpnrlsory that ho shall record it in 


Criminal Procedure Code (Conta.) 


a cortain way. But when a confession 
has bean reduced to writing, but section, 
164 has not been fully complied with, 
then of coursa Sec, 533, becomes in 
terms a special provision referred to ja 
Sec, 1 (2) and prevents the confession 
being ruled out as entirely incapable of 
proof. (Baguley J.) 
NGA TAREIS MAUNG vs. EMPEROR, 
164 I. C, 162=A. 1, R, 1936 Rang, 350 


S208, 164 & 364—Confession to mag- 
isirate nal recorded under See, 164 or 364 if 
admissible and if can be proved by Magis- 
trate orally, 


The effect of Sees. 164 & 864, Cr. P. 
Code which must be construed together, 
is that a confession ean be recorded by 
a Magistrate only in the manner prescribed 
in those sections and can be proved only 


by such record, A confeasionsl statement 
not recorded in accordance with the 
procedure laid down in those sections 


is inadmissible in evidence and cannot 
ha praved orally hy the Magistrate. (Lord 
Roche) 
NAZIR AHMED vs. EMPEROR, 
40C.W.N 1221-1936 A.W.R.620.-- 1936 
0, w. N, 505=A. LR, 1936 P. C, 255. 
(2)717 Lah. 628=631 A, 372- 1936 
M, W. N, 745= 1936 A.L.J. 895=17 PL 
T. 594=263] C 881=19 N.L. J. 214 
237 Cr. L, J. 897= 44 M, L, W, 583 = 
1936 Cr. C. 752 {2)=38 Bom, L. R. 987 
=71 M. L.J, 475 (P, C) wa 


Secs. 164 & 364—Mayisirate acting 
umben the sections, if a judicial aficer—par- 
ticular thing, excluding other methods of 
doy the thing. if applies io See, 164, 


The Magistrate acting under Secs. 164 
& 364 of the Cr. P. Code js & judicinl officer, 
though not a court; and the rule, applying 
ta Courts, that where a power ia given to 
doacertain thing in a certain way, the 
thing must he done in that way or not at 
all, applies fo See. 164, (Lerd Ruche,) 


Navin AHMAD os, EMPEROR, 


40 C. W. N. 1221=17 P,L.T, 594= 
1936 A, W.R. 620=71 M.L, J. 476 
(P. C.) 17 Lah. 629-63 1. A, 372= 1936 
O. W. N. 505=1936 M.W.N 745= 
NG A.L.J. B95- 1631, C. 881=19 
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J. 214=37 Cr, LL, I, B97=44 L. W. 583 
=1936 Cr. C. 752(2)=38 Bom. L,R. 987 
=A 1, R. 3936 P.C 253 (2) 

Secs, 164, 364 & 533- Sec. 533 if 
applies where Secs. 164 ¢ 364 not followed 
nor purported to have been followed, 

Sec. 583, Cr. P, Code has no applica- 
tion where the Magistrate neitber acted nor 
purported to act under Seo. 164 or 364 
and where nothing is tendered in evidence 
as recorded or purporting to have been 
recorded under either of those sections, 
(Lord Roche.) 

NAZIR AHMED vs. MMPEROJI, 

40 C. W.N. 1221-1936 A.W.R. 620= 
1936 O. W. N, 505=A, 1. R, 1936 P.C. 
255 (2)=17 Lah. 629263 LA, 372- 
1936 M, W N. 745 

1936 A. L. J. 896=17 P.L, T. 593=163 
1. C, 881=19 N. L. J- 214 

=37 Cr L. J. 897 =44 L, W. 583= 1935 
Cr. c. 752 (2)=38 Bom. L. R, 987271 
M. L, J. 496 (P) 

Secs. 164, 364 & 533— Failure to 
question accused as fo whether confession 
made by him was voluntary, if a fatal defect, 

The failure of tha magistrate recording a 
confession to question the accused in order 
to ascertain whether it was being made 
voluntarily, isa defect not curable under 
Sec. 533, Cr. P. Code. The record ol 
confeasion cannot therefore be admitted 
in evidence. (jnng C. J. if Rangtlal J.) 

BAKHSHAN ng. CROWN. 

37 P.LLR 869. 

Sec. 19g9— Recorded statement if may 
be used for trial of offence nol under investi- 
yation when it was made, 

Sec, 172. of ths Coie does not forbid 
a recorded alntemeni to ha nsed nt a trial 
for no offance Not under investigation when 
it was made, (Coldstream J.) 


BATINATIT BHATNAGAR vs, MATIAMMAD 
Dis. 

17 Leh, 47Y =A. 1. R. 1936 Loh, 359 

238 P, L. R. 1040-1936 Cr. C. 300 

Secs. 172---Police diary if may he 
used by trial Court. 

Any ariminal court may used the pelice 
diary to aid it in the trial. (Mosely 4 Ba u 
dt.) 

NGA BAN BA vs) EMPEROR, 

37 Cr. L.J 414161 1C, 14-1936 
Cr, C. 802 A LR 1936 Rang; 75. 


Crimiual Procedure Code (font) 

Sec. 175, 235.—Conspiracy to ehwat 
—consptracy enfered info at one place 
-~acts of cheating done in another place— 
trial if may be held at place where acts of 
cheating dore. 

A conspiracy to cheat was entered into 

in Bombay, where the accused lived, nnd 
one or twa acts of cheating were done in 
another place. 
Held the court within whose jurisdiction 
the diiferent acts olf cherting were done 
could not he clothed with jurisdiction 10 
try the charge of conspiracy merely 
beeause the conspiracy «nd the differant 
acts of cheating might form part of the 
same transaction. (Menon T.) 


IN RE DANI & ORS. 


1935 M. W. N. 1163-1621. C. 504= 
1936 Cr. C. 304 = A. 1.R.1936 Mad, 317 
Sec, 177---Offence committed at two 
places only one place stated in charges--trsal 
if vitiated. A 
When an offences is committed in twa 
places it is desirable to mention both places 
in the sharge, Omission to mention nne of 
the places in the charge does not affect the 
conviction, as the accused is not thereby 
ka in hia defence (Vurma & Rowland.) 
AF. 
NANKOU MAUTON vs, EMPERQE, 
17 P.L. T.472=37 Cr,L, J, 862= 
1836 Cr. C. 558 =A, |. R. 1936 Pat. 358, 
=163 1C. 805. . 
Secs. 177 & 531—Conetction when 
tiahle te be set aside cir the grounds of trial 
having (then place in a wrong district, 
See. 177, Cr, P. Chile, provides only 
far tha ordinary “place of ongniry and trial” 
wul there is no diffienlty whetsnesrr in 
reading it along with Sec. 531 of the Code, 
the result being thats conviction cannot 
ha set aside merely on the ground that the 
trial has taken place in the wrong district, 
but that the party aggrieved is enttled to 
have the conviction set aside if he shows 
that such error has in fact occasioned a 
a failure of justice and that the accused 
have been prejudieed by the trial having 
taken place in a wrong district. 34 C. L.T. 
200, 42 Mad. 791 rolied on: 3 Pat. 417 
distinguished, (Dharle d Agarwalla JI.) 


ACHARTA SINGH & ANR. vs, EMPRROR. 
15 Pat 419=A.LR. 1936 Pai, 410. 
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Sec. 179 —Offence the section 
when complete. 


The offence contemplated in See, 179, 
Cr. P. C. are those which are not complete 
till a specified consequence has ensued. 
Tha cousequenca must ba an essential 
ingredient of tha offenca and it must arise 
within the juvisdiction of the Court trying 
the offence. Therefore where a paper was 
published according to the declaration made 
by the publisher at Delhi, but had also 
been circulated at other places within the 
District of Hosangabad, the consequence 
must ba held to baye arisen at Delhi, and 
the consequence which arose in Hosanga- 
bad being ona which had already arisen af 
Delhi, Seo. 179, Cr. P. Code did not apply, 
and the Court at Hosangabad had no 
jurisdiction to try the offence. 20 N. L. R. 
72 relied on, (Neog: d: Gruer, d. J. Cs.) 

DIWAN SINGH MAFTOON vs. EMPEROR. 


ASI. R. 1936 Nag. 552161 |, C. 635, 
37 Cr, L. J. 474 (2)=1936 Cy C, 367. 


Sac. 181 (2)—Servané entrusted with 
the duiy of realising money at different 
places and depositing same in one place 
breach of duty—venue of trial. 


It is the duty of the acoused to keep 
accounts of all the monies realised by him 
at different places and to deposit the 
monies so renjisad at a certain place and 
get atcounts antered there and if the 
accused fails to deposit the money and to 
render accounts at the said place, the Court 
ab that placa is fully competent to try 
the accused, 26 C. W. N. 175,410. L. J. 


under 


80 & 69 Cal. 93 relied on. (Zia-Ul- 
Hasan J.) 

Brey KISHORE vs. CHANDRIKA 
PROSAD. 


1936 O. W. N 212=163,1. C $87= 37 
Cr, L. J, 322,=1936 Cr. C. 847 =A. 1. R, 
1936 Oudh, 329. 


Sec, 182—False informaiian given to 
public servant by letter posted at one place 
and delivered at another—Court, by which, 
offence triable. 


Where a falsa information given to n 
public servant constituting an offenca 
under Sec. 182, Penal Code ia coutainel 
in a latter posted af ons placa and delivered 
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at another, tha offence is committed partly 
in one local aren and partly in another so 
that ib may be enquired into or tried by a 
Court having jorisdiection over either of 
the local areas, A. I. R. 1932 Mad. 427 
distinguished. (Niamatullah & Allsop Jd.) 


EMPEROR vs, NARAIN DAs, 
1935 A. W, R, 1476. 


Sec. 188— Mandatory order, tf ean be 
passed by a magistrate proceeding under 
the Section. 


Under Sec. 188, Cr. P. Code, a magis- 
trate can pasa an order restraining a person 
from doing a certain act, but he cannot 
pass an order directing a person to dor 
particular ast. A person diregted by a 
magistrate under the section to d a perti- 
pular aot, cannot be proceeded against for 
disobadienca of such order, (Lort-TVilliame 
tt M. C. Ghose JJ.) 


KUSHUM KUMARI DEVI vs. 
NALINI DERI, 


HEM 


63 Cal, 11, 


Sec. 188—Provisions of the Section 
when applicable. 


Sec. 188, Cr. P. Code, 
procedure and nothing else. To attraot 
the section, it must be shown that an 
accusad has been guilty of ap act or omise 
sion made permissible by some law (which 
must mean some law applicable to British 
India) for the time being in force. Where 
the Court ig dealing with an act ggmmitted 
outside British India by an Indian subject 
which would be an offence punishable 
under tha Panal Code, if tt had been eom- 
mittad in British India, Sec. 4 of the Penal 
Code, aa it now exists, constitutes the act 
an offence, and it can be dealt with under 
Seo. 188, Or. P, Cade. (Beaumont C.J. if 
N. J. Wadia fa 


NARAYAN MUDLAGERI MAHALE vs. 
EMPEROR 


deals with 


59 Bom. 755 


See. 188—Offence committed by European 
British subject outside India—claim to be 


tried as European British subject when may 
be raised. 


Whon a Buropean British subject com- 


mits an offence in the territories of any 
native Prince or chief in India, bis glaim to 
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ho tried ag Europon British subjecti arises 
after the certificate has sheen furnished, and 
it has boen decided, to trent him as if the 
offence had hee committed in British 
India (Grile J.) 

W, F. ZINCRE ts. BMTPEROR. 

å, 1. R, 1936 Nag, 152, 

Sec. 190--Mayistrate frying aecused 
under ope section—kuowledye gained from 
evidence that offence under another section 
committed. — Duty of Magistrate. 

Ifa Magistrate takes cognisance of an 
offence, other than the offence for which 
he is procecding, under Sec. 190 (0), Cr. P. 
Code, knowledge of which he gained not 
upon a report made by a police officer, but 
from evidence to which ho had listened, 
it it his bounden duty to afford the aceusged 
person an opportunity of saying whother 
ha wishes to be tricd or not by that Magis- 
trate. (King dY 

RAIRATANAM PILDAIL IN RE, 

70 MLL J, 340=59 Mad. 442=1611.C, 
846=37 Cr. L, J. 501.=43 M,L. W, 
367 .. 19836 M. .N, 181=1936 Cr, C. 
384=A, |, K, 1936, Mad, 341, 

Sec. 199 (1) (c)— Taking cognisance — 
meaning of—cnjmsance when taken 

The expression “taking cognisance ol an 
offence “ia Sec. 190 of the Code deals with 
a mattor of a puroly technical nature. Cog- 
nisanc: is usually taken upon complaint 
when process is issned, before evidenco is 
recorded. It is tha complaint therefore 
which tyes jurisdiction to the Magis- 
trate ta try the offences. When, however 
a Magistrate thinks upon hearing tho evi- 
dence that a charge differont from ons 
indieatod by the complaint should be fra- 
med, hs dos noti take cognisance under 
Sac. 190 (1) e) 53 Cal. and 12 Pat. 798, 
referred, (Weussondew J.) 

BABURAO es. EMPEROR. 

165 1. C. 867 =À. 1, R. 1936 Bom. 379 

Sec. 193 & 195.—Complaint—Courts 
must consider ease as @ whole—when 
special complaint necessary Couris cannot 
procecrt without special conplaint, 

When a complaint is made there must 
ha no splitting up of frets, and the Court 
is not entitled to isregard aome of the 
facts and try or convict an acensed porson 


cn 
to 
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for an offenca which the remaining facts 
disclose. If these facts disclosa on oflence 
for which aspecial complaint is necassery 
a Court ennnot take cognisance until 
the special complaint has been filed, 
(King J,) 
MUTILUVELU KUDUMBARAN ys. SAMTY- 
YA KUDUMBARAN' 
59 Mad. 10832 37 Cr. L, J, 1134=1536 


M, W. N. 641=71M.L. J. 485.=165 1, 
C, 292. 


Sec. 195—Cognisance of offence against 
some accused—Court if entitled to proceed 
against all persons concerned in the crime. 


When cognisauce has once been taken 
of an offence by a Magistrate, the enquiry 
must proceed against all the persons 
whom the evidence shows to haye been 
concerned in the offence. and also under 
any sections found applicable to tho facts, 
(Rowland € Dhavle JJ.) n 

JOGESHWAR SINGH vs, KING EM- 
PEROR, 
1? PLT., 134=15 Pat 26= 164 1, C, 86 
237 Cr. L, J. 8933= 1936, Cr, C, 539,= 
A, I, R, 1936, Pat, 346, 


Secs. 195 & 482 "Court" Meaning of. 


The word “Court” in See, 482 Cr. 
P. C. and also in Sec, 195 Cr. P. ©. meang 
all the members constituting the particular 
Court in question, and a Sirpanch not 
a member of a Court actually sitting, 
cannot in law represent the Court for 
the purpose of making a complaint 
under Seo, 195 Cr. P, ©. or hold an 
enquiry andar See. 482 Cr. P. Q. 

(Gruer J) 
VITAL SONAJI MARATHE vs. EMPEROR, 
A L R. 1936 Nag. 275=1936 Cr: C. 

1120, 

Sec. 195 (1) (b)—Power of court to 
make contplaint, if confined to parties only. 
Thera is nothing in See. 195 (1) (b) Cr. 
P. Code, whioh confines the powers of the 
Court to p2rsonus who are parties to the 
proceedings, Therefore a Court hes power 
to file a complaint against a witness, who 
ig nota party to the suit or proceeding, 
Sub-sec. (e) of Soc. 195 (1) confines the 
power of the Court to parties to the 
procecdings, hut then it is in respect of 
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documents aud not of oral evidence, 


(Parker J.) 
EMPEROR vs. U KADUN, 
A, LR, 1936 Rang, 369=1611,C, 769, 
=37 Cr, L, J, 1008,= 1936 Cr, C. 771, 


Sec. 195 (i) (b)— False statemeni 
made in investigation by public with inten- 
tion that there should be trial in consequence 
of ii— Provision of the Section tf applicable. 


The words in See. 195 (i) (L), Cr. P. Code 
“in relation to any proceedings in any 
Court” apply tothe case of a false report 
or 2 false statement made in an invest- 
igation by the police with the intention 
that there should be in consequence of this a 
trial in the Criminal Court. 117 I. CO. 147 
followed (Blicyuer J.) 

GHULAM RASUL vs, EMPEROR, 
37 P, L,R, 738=A, 3, R, 1936 Lah, 283 
=1611,C, 288=1936 Cr, C, 209=37 
Cr. L, J, 426, 


See. 195 (1) (b)—Prosccution for 
making a false statement wader Sec, 160 
--complaing by Magistrate, if necesary. 


A Magistrate recording a statement under 
Ses, 164. Cr. P. Code is a a “Court” within 
the meaning of See. 195 of the Code, 
Therefore when & false stubement ia made 
by a person before a Magistrate recording 
a statement under Nec. 164, no court can 
take cognisance of the offence without 
a witten complaint by the Magistrate. 
{Sulaiman C. J. t Bajpai J.) 

EMPEROR vs, HAR NARAIN & OS, 
57 All, 778 


Sec. 195 (1) (b)—2arties tf may avoid 
requirements of the section by procecdiny 
under a different section of the Penat 
Code. 


Parties should not be allowed to-avoid the 
provisions of See, 195 (I) (b). Cr. P, Code 
by filing a complaint under another provi- 
sion of the Penal Code, if clearly an offence 
under Sec. 193, Penal Code or any other 
section mentioned in See. 195 (b), Cr, P. 
Code, has beon committed. (Madhavan 
Nair € Burn JJ.) 


APPADURAI NAINAK & ORS. es EM- 


PEROR. 
- 59 Mad, 163 


Criminal Procedure Code (Condf,) 


Secs. 195 (1) (c) & (2).—"“Relcvant 
tate -~—which date ts meuni. 

Under Sec. 195 (1) (c) the relevant 
date which bas te be considered by the 
Court is the dato the Court is invited 
to take cognisanco of tbe complaint, 
(Beaumont C. J.d Wadia J.) 

EMPEROR vs. RACHAPPA YELLAPPA, 
60 Bom, 756=38 Bom L R, 440=A, |. 
R: 1936 Bom. 221=1936 tr, C. 279= 
37 Cr. L. J, 814, 

Sec. 195 & 476 —Complaint under the 
Section against certain persons-—Maytstrate, 
af debarred from proceeding ayainst others 
against whom complaint not made or 
refused to be made. 

The Ur. P. Code provides for taking cog- 
nisanco of offencas and not of offenders. 
Consequently, a complaint made under 
See. 476 of the Cade need not bo against 
any specitial individual or individuals; and 
even when the complaint names certain 
parsons us the accused, tle Magistrate 
enquiring inte the saine is not debarred 
from taking aclion against other persons 
whom the evidenca may disclose to be 
concerned in Lhe matter, even though the 
Court making the complaint may have 
rolusel to make a complaint against them 
an baing moved to do so. 21 C. W. N. 980 
Tollowod : 23 Cal. 532 dissentail from. (Lort 
Williams i Jack JJ.) 

NGU CHAkAN GILOSE 
KUETIRA NATH GANGULY. 

40C, W.N, 573, 

Secs 195 & 476B—Apweal from 
order of Munsif under Sec. £76—District 
Judge for disposal. 

Under See. 195 (3), Cr. P, Code, the 
only Court compotent to bear an appeal 
trom an order passed by a Munsiff under 
Sec. 476, Cr. P. Code, is tho District Judge. 
Therefore the latter is not entitled to 
transfer such an appeal from his file to that 
of a Subordinate Judge for disposal. The 
Subordinate Judge not being competent to 
try or dispose of the appeal, the provisions 
of Sec. 24 (1) (2) cannot ba invoked to 
authorize such a transfer, (Bennet J) 

MANPHOOL vs. BUDDUU, 


& ORs. vs, 


57 All, 785 


— Sec, 195 & 537—Commusication by 
Sub-Inspector to Supdt. of Police for 
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obtaining sanction for the prosecution of 
a person under Sec. 177, Penal Code and 
forwarded by latier to Magistrate ts 
nota complaint within See, 195.-- defect 
tf curable under Sec, 537. 


A communication made by the Sub-In 
pector of Police to the Superintendent of 
Polico with a view to obtaining sanotion 
for the prosacution of a parson under Bae, 
177, Penal Code, and forwarded by the 
latter to the Magistrate does not amount 
to a complaint within the meaning of Sec.195, 
Cr. P. Code; and asin such a case there is 
noes mplaint before the Court, the Court bas 
no jurisdiction to take cognisance of fhe 
offence contained tn the communication, 
The trialin sucha case is illegal and the 
illegality cannot be cured under Sec. 537, 
Cr. P. Code. (Sulaiman C.J. € Rachhpal 
Singh d. diseenting ) 

LAKHAN vs. EMPEROR. 

1936 A. W. R, 935—165 1, C. 769= 
1936 Cı. C. 1011-1935 A, L. J, 1064, 
A, 1. R, 1936. Ali. 788, 


fee, 197—Authority yranted tu subor- 
dinate authority to remore public servant- 
sanction to prosecute, of must be obtained 
from supertor authority. 


Where an authovity delegates the power 
to remove a public servant to a subordinate 
authority, the public servant for tha pur- 
poses of Seo. 197, Cr P. Code, nevertheless 
continues to be removable by the original 
authority. Sanction to prosecute such pub- 
lic servant must be obtained fron the local 
governmentesor other superior authority, 
and the delegation of power to a subordinate 
authority cannot dispense with the nec- 
essity of obtaining tha sanction of the sups- 
rior authority. (Currie J.) 

H. A. M. NEWROULD vs, EMPERGL, 
A,LR, 1936 Lah 781, 
Sec 197.-~Prosecution of chairman 
of District Scheol Board constituted under 
Bombay Primary Education Aci— Sanc: 

tion of government if necessary. 
The chairman of a District 
Board constituted under the Bombay 
Primary Education Act, is a publie 
servant not removable from his office 
save by qr with the sanction of the 
Local Government, * Consequently he 
cannot be prosecuted without sunction 


School 
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of the government being first obtained. 
(Broomfield & Wassoodew. J. J.) 
IN RE NANASAHEB AHMEDSAHEB. 
38 Bom. L, R, 956=1936 Cr, C. 1104 
=1651.C, 901=A.1R,1936 Bom, 453, 

Secs.200 & 437 (n)—Complaint under 
Municpal Commissioner's dtrection— is 
not complaint by a public servant—non- 
examination of cmplainant~ts an irre 
yularity & not tleyality. 

When articles are seized under the provi 
sions of the B. & O. Food Adulteration Act 
and their condition warrants a complaint of 
an offence under Ses. 3 of the said Act 
committed within the Municipal area, the 
Commfvsioners can make a complaint in 
Proper form to u magistrate. A conviction 
by the magistrate on such complaint of an 
offence punishable under Sec, 3 (2) of the 
B. & O. Food Adulteration Act witbout 
examining the complainant under Sec. 200 
Cr, P. Code is an irregularity and not an 
illegality and can be disregarded under the 
provisions of Sec, 537 {a}, Cr, P. Code. 
(James J.) 

RAMJAS MARWARI vs. PURULIA Mu- 
NICIPALITY' 

17 P. L, T, 258,-1601,C' 343,= 37 
Cr. L. J. 289= 1936 Cr, C, 331= À. I, R. 
1936 Pat, 145, 

Becs. 202 & 203—0rder dismissing 
complaint under Sec, 203—fresh complain 
on same facts, if may be entertained, ` 


Though a previous order dismissing & 
complaint under Sec. 203, Cr. P, Code is 
not a bar to the institution of a fresh com- 
plaint, it is only in exceptional circumstances 
that the second complaint should be enter- 
tained on the game facts; for instance, whera 
the order of dismissal was manifastly per- 
varse or foolish or was based on incomplete 
record. (Coldsiream J.) 

CHAMAN LAD & ANR. vs, EMPEROR 
A, I. R. 1936 Lab, 47 

Sec. 203—Seizure of property for 
default uf payment of instalment—com- 
pluint against the seizure and prayer for 
tssue of search warrant—dismtssal of 


complaint but order for search-warrant— 
validity of the order. 

The complainant purchased a sewing 
machine on a hire-purchase agreement, byt 
there being default in paymout of instal- 
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ment, the Company removed tbe machina 
under the terms of the agreement. There- 
upon the complainant filed œ complaint 
before the magistrate and prayed for issue 
of a searoh-warrant, The Magistrate held 
that no criminal action would lie but issued 
a search warrant to recover the machine and 
to make it over to the complainant Held, 
that the magistrate had no authority to 
make such an order. Having dismised the 
application of the complainant be was not in 
a position to make an order for the issue 
of a search warrant or that the machine 
should ba handed over to the complainant. 
(Lort Williams & Jack JJ.) 


8. R.BAGNALL vs. MRS. DEANE & ONS. 
62 C, L. J, 270 


Bec. 203—Prrson ayuinst whom con- 
plaint has been issued but process not 
tssued, tf an accused person— tighi of 
such person to sue for malicious prosecution. 


“A person of whose conduct complaint 
has been made is not an accused person, 
nor can be said to be » person prosecuted 
until process hus issued, When a magis- 
trate therefore alter police enyuiry refuses 
to issue process and disinisses the com- 
plaint, the person ogainst whom the com- 
plaint was made cannot maintain 4 suit for 
damages for malicious prosecution against 
the complainant. (Page C. J. Mya Bu J.) 


GOWRI SINGH vs, BOKKA VENKANNA, 
A, l, R, 1936 Rang. 96= 13 Rang. 764 


Bec. 204—Before ordering accused 
to appear, preliminary enquiry, iZ should 
be held. 


Although a magistrate is entitled to 


admit a complaint and to make an enquiry 


upon it, still be would be exercising a wise 
disoretion if be holds a preliminary coyuiry 
before ordering an accused to appoar before 
him, (Mackney J.) 
MUQUGAPPA OCHATTIAN us, K. P. R 
M. RAMAN CHETIIAR, 
A, I. R. 1936 Rang, 485 
Secs. 208 (1) & (3)—Prosecution 


if must produce all evidence before commit- 
ting Magistrate. 


There is nothing in Secs, 208 (1) 
and (2) which makes iho production of 


Criminal Procedure Code (Consad.) 


all evidence necessary in tbe Magistrate's 
Court. As soon as a Magistrate thinks 
that the prosecution has established a 
prima facie case if is unnecessary to call 
further evidence, (Young C. J. Addi- 
& Monrce JJ.) 
Mi. NIAMAT vs. EMPEROR 
A. 1, R. 1936 Lah, 533. 
Secs. 208 & 219--Lvidence not pro- 
duced before commitiing Mayistrate, tf 
can be produced by prosecuticn in the 
Sessions Court. 
Thea prosecution is not debarred from 
producing in the Sessions Court, evidence 
which it did not produce in the committing 
Magistrate's Court, but only thore witnesses 
who were examined in the Magistrate's 
Court can bs bound down to attend in the 
Sessions Court. In regard to witnesses 
who were not examined in the Court of the 
committing Magistrate, tho prosecution, if 
it wants their evidence, must derend upon 
such witnesses being willing to give 
evidence without being bound down to 
appear, or upon being wble to persuade tbe 
Court to act under Sec. 540 of the Code. 
and summon such a witness. 55 All. 1040; 
120 1. C. 539 & 134 I. C. 1230 relied on; 
15 Lah. 331 dissented from. {Young C. J. 
Addison & Monroe JJ.) 
Mss NIAMAT vs. THE CROWN, 
17 Lab, 176=38 P, L, R, 421=A. J, R, 
1936 Lah, 533, 
Becs 208 & 347—Cuse triable by 
& Couri of Session—commitgynt order by 
Mayisirate, without recording entire prose- 
citon evidence—legality of. 

„A Magistrate enquiring into a case 
triable by the Court of Sessions or High 
Court, is not entitled under Sec. 847, 
Criminal Procedure Code to commit the 
accused to the Court of Sessions without 
recording the entire prosecution evidence, 
on the ground that it is apparent, before the 
Prossoution evidences is closed that the case 
is ona which ought to be tried by the Court 
of Sessions or High Court. He is bound 
to record the whole of the evidence for the 
prosecution under Seo. 208, Criminal 
Procedure Code and then commit, (Sullai- 
man O. J, Harris d Bajpai JJ.) 


ASGUAR & Ons. vs. EMPEROR. 
1935 A, W.R. 149), 
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Sees. 211 and 291—Heamination of 
witnesses not named tn list furnished 
in committing Maytstrate’s Court—when 
may be allowed, 


The purposa of Sec. 211 is merely 
that the executive authorities should be 
able to compel the attendance of such 
witnesses as the accused wisbed to be 
summoned in order that when the trial 
of the case comes on inthe Sessions Court 
the case may be heard from day to day and 
no time should be wasted, Sees. 2il 
and 291 read together clearly show 
that if the acoused has willing witnesses 
at tho Sessions Court he can be allowed 
to produca them, but if he requires the 
Court to issue process for compelling 
attendauce be ig cortined to those 
witnesses whose names he has previously 
included, in his list of witnosses.( Youmy Cul. 
Addison & Monroe JJ.) 

Mr, NIAMAT vs EMPEROR, 

17 Lah 176=38 P. L. R. 421= 14621, C, 


976=A.§ R 1936 Lah. $33=1936 Cr,C 
568 =37 Cr. L, J, 742 


Sec 221.--Offence of rioting —charye 
if must contain the words “by force or 
show of force” 

Ttia not necessary to use the words 
by forea Or show of forca in a charge 
under See, 147 I. P. C. aa the word rioting 
which is included in the charge connotes 
force. (Agarwaliah € Madan JJ.) 


SURAJ Dggapii vs. EMPEROR. 
1936 Cr. C. 1065=A.1, R. 1936 Pat, 
627.= 1621 Ç. 945. 


Sec. 222—Charye 
I. P. O.—Particulars 
stated, 


Sec, 405, Penal Code, rafers to several 
classes of the offence of criminal breach of 
trast, such as dishonest mis-appropriation, 
dishonest conversion, dishonest user or 
disposal in violation of a direction of law, 
ete. Therefore a charge of committing an 
offence under the section must specify 
which of these offences was committed and 
must state by whom the alleged entrust- 
ment was made or who suffered from the 
atlaged breach of trust. Unless these facts 
are specified, the obarge is defective uuder 


under Sec. £05, 
required to be 


60 


Criminal Procedure Code (Cons) 


Sze. 229 (1), Cr. P. Codo. (Lori Williams 
€ Jack JI) 
ABINASIL CH. SARKAR ts. Exrpeion, 


63 Cal. 18=(61 1. C, 280=37 Cr, L.J. 
439. 


Sec. 222—Charye noi specifying the 
date on which dishonest conversion of pro- 
perty was made, tf defective. 

Where in a trial for criminal breach of 
treust under Sec, 409, I. P. C., the chargo 
did not specify the date on which, or even 
the dates between which, the dishonest con- 
version of the property in question was 
wade by the aceysed, but the charge merely 
stated the date on which the alleged conver- 
sion was discovered, keld, that the charge 
did not comply with the provisions of See, 
222, Cr. P. Code, and was therofore 
defective and bad in law. <A conviction on 
such a vague charge was liable to be set 
aside, (Broomfield t Wasoodew JJ.) 


EMPEROR vs, BABURAO TATYARAN, a 


36 Bom L. R, 946=1651. C, 867=A,]1, 
R. 1936 Bom, 379 = 1935 Cr, ©, 924. 


Secs. 233 & 235—Theft in respect 
of iwo cattle belonsing to two owner— 
Sperate trial, if necessary, 


An accused should not be charged, tried 
and convicted under two sepirata trials 
merely because the two bullocks found in 
his possession belonged to two separate 
owners. The presumption is that they wera ` 
lost at the same time and thereforo one 
oflenca only was committed. (Mosely, J.) 


Na, Po E vs, EMPEROR. 
A, L R, 1936 Rang. 94, 


Sec, 235— Person committing certain 
offences in pursuance of & consptracy—joint 
trial, tf legal. 

Where certain offences are committed 
in pursuance of a conspiracy, the offences 
enn be said to form part of the samo 
transaction within the meaning of Sse. 
235, Cr. P. Code, and therefore parsons who 
ara parties to the conspiracy and concerned 
in the specific offences can lawfully bo triod 
ya ea (Derbyshire C. J. d Costello 
d. 

RASHBEHARY SHAW os. EMPEROR. 
1936 Cr. C, 10433A. 1, R, 1936 Cal, 
753. ° 
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Sec. 235—Joint trial on charurs of 
breach of trust, cheating, forgery and using 
forged ticket as genuine— legality of. 


Tho acensod who was entrusted with 
the duty of selling water tickets issued in 
the form ol books to ths public, was charg» 
et with having caused spurious books to 
ha printed and  imisappropriating the 
proceeds, thereby committing olfences of 
breach of trust, cheating, forgery and using 
forged tickets as genuine. The evidence 
showad that 4100 spurious hooks were 
printed and delivered to the accused in 
batches batwean May 1933 and February, 
1935. Objection was taken to the legnlity 
of the joinder of the four charges, and to 
the inclusion in the charge of alleged 
offences of forgery committed during a 
period of over two years. Heid, that the 
charges ugainst the ncensed in respect of 
the forgery of the ticket books during the 
pewod of May, 1933 to February, 1934 
wers illegal, and the illegality affected all 


the other chargas, rendering the whole 
trial bed in law, (Broomfied d Divatty 
JJ. 


EMPEROR vs. SAP RIL Soman. 
60 Bom. 143=38 Bom, L, R 106=37 


Cr, L. J. 688 = 1936 Cr, C, 338 = 162 LC. 


399=A,1 R. 1938 Bom, 154. 
Secs. 235 & 239 - Conspiracy —acts 


committed by several persons in pursuance 
of conspiracy —joinder of trial if proper — 
principles of joinder of trial. 

Where thero is a conspiracy having one 
or more objects in view and certain 
offences ara committed in pursuance af 
such conspiracy, oe several offences 
generally form part of the same transaction 
within the meaning of that expression as 
used in Seo 235, This prineiple will also 
apply where the several offences aro by 
different persons. It follows therefore 
that where there igs a conspiracy and 
specific offene3s are commibted in pur: 
suanea of such conspiracy, persons who 
are parties to that conspiracy and econ- 
cerned in the specific offences ean lawfully 
ha tried in one and the same trial. (Derhy- 
shire C. J. Costello J.) 


Rast’ BEHARI SHAW vs. EMPEROR. 
1936 Cr. C, 103=A,LR, 1936 Cal. 753, 


DECISIONS 62 
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Secs. 235 & 439—Joint trial under 
Sees. 457 A 824/134, Penal Code, tf legal. 
An offence under Sec. 457 and an offence 
under Sec. 324 read with S.c. 34, Penal 
Coda, cannot possibly ba considered to be 
part of ane and the same transaction so AB 
to allow Of their being tried together, The 
joint trial of such offences, amount not 
merely to an irregularity, but to an itlega- 
lity to be set aside by the High Court 
in revision, 23 Mad 61 relied on. (Currie 
JJ) 
BAHALI 4 ÁNR. vs. EMPEROR. 
38 P. L, R, 628= A, 1,R., 1936 Lah, 507, 
1621. C. 926=37 Cr. L, J. 722=1938 
Cr. C, 512. 
Sec, 235 (1)—fTests for deciding 
whether diferent acts are part of the same 
transaction. 


In order to decida whether different 
acts are part of tha same transaction or 
not within the meaning of Seo. 285 (1), 
Cr, P. Code, various tests have been 
indicated by the Court, viz, proximity of 
time, unity of place, unity or community 
of purpose or design and continuity of 
action. The main test, however, seams to 
be continuity of action, by which əx- 
pression i3 meant the following up of some 
initial act through all its consequences and 
incidents until the series of acts or groups 
of connected acts comes to an end, either 
hy attainment of the object or by being 
put an end to or abandoned. If any of 
these things happens and tho whole process 
is begun over again, it ig™hot the same 
transaction, but a new one, in spite of the 
fact that the same general purpose may 
continue. (Broomfed  Divatia JA) 


EMPEROR tS, SUAPERIL SORABSL 


60 Bom, 146=38 Bom, L. R, 106=37 
Cr. L. J. 689=1936 Cr, C. 338=A. 1 
R. 1936 Bom. 154= 162 I. C. 399, 

Sec. 236--Scope af the section. 


Sec, 236, Cr. P. Code, deal with casos 
where there is & doubt as to the offence 
constituted by the (nata of tha casa The 
doubt must be a doubt as to the law 
applicable to a certain set of facta which 
have been proved. (Mosety J.) 

AnbuL HAMID va. EMPERÐR. 


14 Rang. 24-37 Cr, C, 271=161 J, Ç. 
763=A, LE. 1939 Rang. 175, j 
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Secs. 236, 237 & 238 (1)—Accused 
charged with offence under Sec. 457 I. P.O. 
—Conviction under Section 460, if per- 
missible, 


Ina case where if is doubtful which 
of several offences a person has committ d 
ha may be charged with all of them or 
with a number of them in the alternative, 
and convicted of that offence of which 
he is proved to be guilty, although in fact 
he was not specifically charged with that 
offence. Where an accused is charged 
under See 457 I. P. C. and the facts proved 
establish an offence under Sec. 360; the 
accused can be sonricted under that 
section though he was not specifically 
charged with that offence. (Harries i 
Rachpal Singh JJ.) 


Marucurits, EMPEROR. 

1936 A. L, J, 518=1936 A, W, R.I, 
1936 Or. G. 401=37 Cr. L. 3.794= 
1631 C,253=A, I, R, 1936 All, 337, 

Secs. 236, 237 & 238—Charge of 
cheating in pursuance of a conspiracy— 
conspiracy not proved—Conviction for 
cheating, uf proper. 

When the aceusead is charged with the 
offence of cheating in pursuance of a 
conspiracy, but the conspiracy is not prov- 
ed, the accused may be convicted of the 
offence of cheating if the same is proved 
against him, and the fact thnt the cons- 
piracy isnot proved doas not render the 
aonviction for cheating bad, (Tyabji J.) 


EMPEROR vf Aunun RAM an. 
60 Bom, 485=38 Bom, L,R, 153=37 


Cr, L, J, 753=1936 Cr, C, 573=162 
I, C, 950=A, 1 È 1936 Bom, 193, 


Sec. 236,237 & 403— Several per 
sons tried for affray—one of them, if can 
be tried for causing hurt, in the same trial. 

Where a number of persons are being 
tried for an affray. one of them cannot in 
the same trial be called upon to answer a 
charge of causing hurt under Sec. 323, 
Penal Code, because the offence of causing 
hurt in the course of an affray in the publia 
street ia an entirely distinct offence from 
the affray itself, The affray is committed 
not alone by the party causing the hurt but 
by both parties, viz., the party causing the 
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hurt and the party receiving the burt. 
When tha two offences are connected with 
each other in that manner, the matter ig 
governed not by Sub-Seo, (1). but by 
Sub-Sec (2) of Bes, 403, Cr. P. Code, 
(Dhavie J.) 


SANKATITA RAI vs. KHADERAN MIAN 


162 1, ©, 29-37 Cr, L, J. 785x 
16 Pat, L. J. 723=1936 Cr, Cc, 
$25=A. I, R. 1936 Pat, 503, 
Sec. 238.— Person charged under Sec. 
307 I. P, C. if may be convicted under Sec, 
3230. BC. 


A person charged with the graver offen- 
ce af attempt to murder may be convioted 
of the lighter offence of causing hnrt under 
Sec. 323 I. P. C., without a specific charge 
under that section. (Niyogi A. JO) 


GANQGARISHAN vs. EMPEROR, 
19N. L.J 18 
Sec. 238 Joint trial of persons charged 
under Secs. 366 & 344 I, P. C, if can be 
charged with another person under Sees 368 
ant thE, 

Where one of the accused is charged 
with an offence under Sees. 366 & 344/109 
I P. C. and another accused is charged 
under Secs. 368 & 344 I, P. ©, the two 
can legally be tried togethr if there is 
a community of interest or purpose 
between the two accused and if the acts 
wara sa closely ccnnected as to form: 
one aud the same transaction. 60 Cal. 
1004, 144 1.0.93 4 136 1. ©. 243 relied 
on (Callister J.) 

PUGWANI PATHAK & ORS, vs. EMPEROR 
1611, C, 869=A, 1, È, 1936 All 253, 


Sec. 238 (1) & 12: 


and minor offence. 


The tast hy which ar. offance is deemed 
in Seo. (1). Cr. P, Code, to be major or 
minor is not the gravity of the punishment 
incurred. The sub section does not refer 
tothe gravity of the punishment at all, 
Ib merely refers fo the number of parti- 
culars constituing the offence. If & 
number of particulars is needed to cons- 
titute the offence, then for the purpose 
of Seo. 238 (1), it may be called the major 
offence; if a combination of some only 
of such partioulars sonstitnte a complete 


Test of major 
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offence, then that offence is reforred to 
in Seo, 238 (1) as the minor offence. It 
must not of course, be overlooked that 
sub-seg. 2 of Sec. 238 speaks of the proof 
of additional faota reducing on offence 
to a minor offence, and this does not 
accord with the view that tha minor 
offence muat always consist of fewer parti- 
oulars than the major offence. (Tyabji J.) 


EMPEROR vs. ABDUL RAHIMAN ÀK- 
RAMDIN & ANR. 

60 Bom. 485 =162 I.C, 950 =37 Cr. L. 
J, 758=38 Bom, L. R. 153=1936 Cr. C, 
573=A. I. R. 1936 Bom. 193. 

Sec 239—Several persons charged 
with one conspiracy — Unrelated conspiracy 
proved—Trial, if bad. 

Where there is one large conspiracy 
involving sevaral persons but only a number 
of unrelated conspirnciea are proved, the 
trial would be bad for misjoinder of parties 
under ec. 239 Cr. P. Code, although 
prima-facia on the prosecution case aa 
alleged, the joinder may be quite legal. 
(Gruer J.) 

MOHAMMAD ISMAIL & ORS. vs, MPE- 
ROR. 

A.I. R, 1936 Nag. 97. 

Sec. 239 (a)—Joinder of charges— 
identity of time not essential. — Bottling 
of liquor with intent to sell—actual sale 
—if constitutes same transaction, 


In determining whether oertain events 
form the same transaction or not, what 
hag to be looked to is rather continuity of 
action and unity of purpose. The bottlivg 
of liquor with intent to sell, and the sale of 
liquor forms part of the same transaction, 


_ and persons concerned in the bottling and 


in the sale ara liable to be tried jointly. 4 
N. L. R. 71,2 N. L. B,147 and 1431, O, 
17 referred (Gruer J.) 

CHOTEY MIAN vs, EMPEROR, 


A. L. R, 1936 Naq. 250 


Bec. 239 (d)—False verification in 
pleadings made by two brothers—Perjury 
in witness bor, by one in the same trial— 
whether joint trial proper. 

Where tha offence of verifying a false 
statement was one dons jointly by two bro- 
thers in pursuance of a common object, and 
one of them committed perjury in the wit» 


= 


J 
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ness box, it cannot be doubted that the off- 
ences committed in course of the same triat 
were part of the same transaction, and tha 
two brothers could he tried jointly. 61 Bom. 
310, 13 N, J. R. 35, 16 Cal, 404 and 6 Mad. 
252 referred (Gruer J,) 


NATHUSINGH GANPATSINGH RAJPUT 
as, EMPEROR. 


A. L R, 1936 Nag, 263= 1936 Cr. C, 1025 


Sec. 239 (d)— Persons rescuing others 
from lawful custody if can be jointly tried 
with them, 

Where a person escapes from lawful 
custody with the help of certain other 
persons, the rescuers can be tried along 
with the person escaping, The intention 
of all baing to secure the release of the man 
in lawful custody, the various acts which 
brought about the escape must be deemed 
to form part of the same transaction as 
contemplated by Seo. 239 (d) Cr. P. 
Code, and therefore the joint trial of the 
person escaping and the reseuers is per- 
fectly legal. (Varma € Rowland JJ) 


AJAB LAL RAI (Ê ORS. vs. EMPERCR, 
15 Pat, 138.=16 P, L, T. 748 


Ses. 239 (e)—Joint trial—Persons ac- 
cused under Sec. 457 or 400 I.P. O. tf 
thay be tried together. 

Neither Sec. 457 nor Seo. 460 I. P, C, 
covers an offenca of theft, thongh both tha 
offences must frequently ba followed by 
theft & often form part of a larger transac- 
tion involving or including thef®* But Sac. 
289 (e) Cr,P.Code only permits persons to be 
charged and tried together when one sat 
are charged with an offence of which theft 
is a necessary and essential ingredient 
while the other are charged with receiving 
or ansisting in the disposal or ecncealment 
of property, possession of which is 
alleged to have been transferred by ¢he 
offence with which the frst set are charged 
That being fo, persona charged under 
Sees. 457 and 460 I. P. C. cannot properly 
ba tried with persons charged with 
receiving stolen property which was stolen 
in a thefé committed as part of the 
transaction involving the other offence. 
t Harries Č Rachhpal Singh JJ.)e 

EMPEROR vs. MATHURI & ORS, 

AL R. 1936 All. 337 = 1936 A. L, J, 518, 
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Sec. 239 (6)—Separate offence of thefi— 
Person in possession of the stolen proper: 
ties, if can be jointly tried. 

Tf more than one offence of theft has 
besn committed in respeot of certain pro- 
perty which could be designated as 
stolen property within the meaning of 
9. 410, I. P. O., then the person in posses- 
sion of such stolen property which haa 
been secured by means of tha commission 
of several offences of theft or robbery, eto., 
cannot be tried jointly according to the 
provisions of CL (f) of 8. 239 of the Code. 
Tho general principle is that itis always 

necsasary tO justify a joint trial and to 
point out provisions under which it oan 
be held. Separate trial is the rule and 
joint trial ia the exception, and such a joint 
trial can only be justified if the provisions 
of Seo, 289, Cr. P. Code can be applied. 
(Nanavutty J.) 


BHAGGAN vs, EMPESOR 
11 Luck, 70. 


Secs. 239 & 537—Misjoinder of per- 
sons contrary to sec. 239,— defect, if curable. 


The misjoinder of persons contrary 
to Sao. 239 Cr, P. Code is nob a mere 
irregularity tut is illegal; but even so, 
if such misjoinder has not in fact ooon- 
sioned injustice, the defect is curable by 
Seo, 537 of the Code. (Harris € Rachhpal 
Singh JJ.) 

MAaTHURI & ORS. vs, EMPEROR. 

1938. W. R. L= 163), C, 253=37 Cr. 


L, J, 79421936 A L. J. 518=1936, 
Cr. C. 401=A, 1, R. 1936 All, 337. 


Secs. 239 & 537—Irreguiarity in 
holding joint trial, if vitiates the trial. 

It ig not every breach of any pro- 
vision in the Cr. P. Code that amounts 
ta an illegality aud vitiates tha trial. 
Where tha irregularity committed in 
holding a joint trial has not occasioned 
a failure of justice nor bas it prejudiced 
the accused in his defenoe, the whole 
trial is not illegal. (Nanavutty, J.) 

BHAGGAN vs, EMPEROR. 

' 11 Luck, 70. 

Bec. 242—Duty of the Magistrate un- 

der the sechon—efeci' of non compliance 
with the provisions of the section. 


Criminal Procedure Code (Conid) 


Non-compliance with the provisions of 
Sec, 212, Cr. P, Code vitiates tha trial, A 
detailed note of the proosedings is not 
required to be recorded in the order sheet, 
but the Magistrate must indicate that both 
parts of the section were complied with. 
The failure to comply with one of the parts 
is sufficient to render the trial illegal and 
not merely irregular so as to be curable by 
Secs. 635 4 587 of the Code, (Varma J.) 


BHUBANESWAR PROSAD vs. EMPE- 
ROR. 


17 P. L. T. 609, =165 1, C. 844= 1936, 
Cr, C, 823= 4. i R. 1936 Pat, 501. 


Sec. 246. Accused charged with off- 
ence triable as summons case—evidence 
disclosed offence triable as warrant case— 
Magistrate taking cognisance as summons 
case if can convert case into warrant case, 


Once a magistrate has taken cogni- 
sance of an offence which is triable only 
acoording to the procedure applicable to 
summons arsa, he oan, under no cireums- 
tances, proceed against the accused person 
for a more serions type of warrant ease, 
(King J} 

RAINATANAM PIT, AI, In Reg, 
70 M, L. J, 340=1936 M. W. N. 181= 
43 M. L, W. 367=A. 1], R. 1938 Mad, 
341 =161 I, C, 846=1936 Cr, C, 384, 


Sec. 247.—Summons case— Personal 
presence of complainant, tf necessary — duty 
of Magistrate when complainant absent, 


Under Sec. 247, Or. P. Code, the 
personal presence of » complainant, axcapt 
when he is a publio servant, is necessary in 
order tbat a summona case should 
proceed. Where in a summons case, the © 
complainant does not appear on the date 
fixed for the hearing of argumenta but is 
represented by Counsel, thera ara two 
courses open to the magistrate—sither to 
aquit the accused or to adjourn the case, 
If he exercises his discretion not to allow 
an adjournment and aquita the acoused, and 
there is no reason for holding that ha acted 
wrongly, the acquittal cannot be interfered 
with in revision. (Allsop J.) 


EMPEROR vs. RUSTOM SINGE. 


1936 A, W, R. 843=1936 A, L. J, 957 
=A. J. R, 1936, All, 658=1641.C 484, 
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Sac. 250.—Compensation directed to 
be paid by Municpal Committee, without 
giving such Committee opportunity af 
expliining—order liable to be sci aside, 

Where a complaint by a Municipal 
Committee against a restdent for erecting 
an unauthorised structure, was dismissed 
and the Magistrate directed the Committee 
to pay compensation under Seo, 250, Cr. P. 
Code, without giving it an opportunity to 
explain why compensation should not bs 
awarded,keld, that the mandatory provisions 
of Sec. 250 had not been complied with, 
and the order was liable to be set aside, 
more so, as the action of tbe Committee 
in launching the prosecution could not ba 
said to be grosaly careless or vindictive. 
(Skemp J.) 

NEW DELI MUNICIPAL COMMITTEE 
vs, RAM Bat. 

A.LR. 1936 Lah. 702 =164 I, C. 368 
= 37 Cr. L. J. 935 (2)=38 P. L, R, 886= 
1936 Cr, C, 719, 

Sec, 250—Duty of Magistrate to record 
all evidence of complainant before pro- 
ceeding under Sec. 250. 


Ib is necessary that the evidence which 
the complainant wishes to adduce should 
be gone into before the Court makes a 
decision to proceed under See, 250, Crimi- 
nal Procedure Code. An order passed 
without doing so, even if not illegal, is 


| highly undesirable in the interests of justice, 


€Mir Ahmad A. J. G.) 


GULDIN ts. ABDUL KHALIQUE & ORS. 
A, 1. R, 1936 Pesh. 178, 


Sec. 250—Compensation when should 
be awarded, 

Tho language of Sec. 250, Cr. P. Code 
makes it clear that compensation can be 


- awarded thereunder only if the acousation 


was false, and either frivolous or vexatious. 
lf the acousation is proved to be false but 
oannot be regarded as frivolons or vexations, 
the section does not justify the award of 
compensation. If tha acausation is not 
proved to be false. no compensation can be 
awarded however frivolous or vexatious 
tha conduct of the complainant might hava 
been. (Niamatulla J.) 

BACHAN PROSAD vs. JHURI & ORS, 
1936 A. W, R, 188,= 1936 A, L, J, 189 
=1936 Cr,C. 427=37 Cr, L, J, 424 (2) 
=À, |, R, 1936 All 363. 


70 
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Sec. 250—Crder for payment of come 
pensation under the section—Reasons to 
be recorded, 


The reason to be recorded by a magis» 
trate passing an order for payment of com- 
pensation under Sec. 250, Cr. P. Code, are 
the reasons why he directs compensation to 
be paid and not why he records the come 
plaint as false, frivolous or vexatious, Such 
reasons having got to ba recorded under 
Sec. 260, it ia beyond the power of the 
magistrate to discover why complainant 
made a false case. (Baguley & Mosley JJ.) 


MA SING vs, Mauna MAUNG Lay & 
AN, 
A, 1, R. 1936 Rang. 230= 14 Rang. 378 
=163 I, C, 163=37 Cr, L. J, TT3= 
1936 Cr, C, 514, 


Sec. 250—Order discharging accused 
on the ground that case ds false—Order 
typed by magistrote and signed by him 
— Further order directing payment of 
compensation iyped on the same date with 
same typewriter--Two orders if to be deemed 
part of one and the same order. 


An order discharging an accused of an 
offence under Sec. 376, Penal Code, on a 
finding that the case was a false ong 
was typed by tha magistrate and signed by 
him. Running straight on the same date 
wiih the same typewriter and obviously 
dona all in one place, was an order under 
Sec. 250. Cr. P. C., diraoting the complain- 
ani to show cause why he should not pay 
compensation fo the sacoused discharged. 
Held, that the judgment eentaining tha 
order of discharge and the further order 
granting compensation were one and the 
same order and the intrusion of the magis- 
trate’s signature in the middle of the page 
could not affect the merits of the case, 
(Baguley © Mosley JJ, 

MA SIN vs. MAUNG Lay &ANR, 


A. I, R. 1936 Rang. 230=14 Rang. 378 
21631, C. 163=37 Cr. L, J. 7732 1838 
Cr. C. 513. 


Sec. 255 A—Proper procedure under 
the Section, 


The procedura prescribed in Seo, 255A, 
Or. P. Code, if strictly complied with ia 
rather inconvenlent, though yot impossible 
to follow. Wrat however the section says 
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is clear, It meang that the Magistrate 
should first write ont a judgment of con- 
viction without passing sentence, Then, 
if the accused had denied previous convio- 
tion, he should proceed, to take evidence to 
prove it. (Khaja Mohammed Noor J.) 


ISWAR SINGIL & ORS. vs. SIAMA DU- 
SADH & ORs. 


17 P. L, T. 627, 


Bec. 256 (1)—" Any wik- 


nesses” meaning of. 


remaining 


A witnoss whose nam3 ts not giyen in 
the list of witnesses submitted uncer Sec. 
252 (9) Cr. P. C, does not come under ths 
description “any remaining witnesses’ in 
Sec. 256 (Land the prosecution has no 
right to examine sucha witness at that 
stage (Bennet J.) 

RAGHUBIR SAHAI vs. WALI HUSAN 
KHAN. 

1936 A. W. R., 886=1936 A. L, J, 1115 


Sec. 256. (2)—Admission of guilt by 
accused in written statement —when may 
be acted upon. 


When the prosecution has proved that 
one of the accused persons has inftictod 
the fatal below, the Court may look into 
and consider a written statement, which 
contains an admission by one of the acous- 
ed that ha had struck the fatal below. 


- (Skemp J.) 


HASHAM os. EMPEROR. 


37 Cr, L. J, 43851936 Cr. C, 11-A.| 
R 1936 Lah. 28 


Sec. 257.—Accused summoning expert 


-witness-- Court may enforce attendance and 


pay reasonable dues. 


A witness cannot refuse to attend the 
Court when summoned and the rules of the 
High Court have clearly laid down the foes 
to which an expert witness is entitled. Tho 
Court therefore should not hesitate in exer- 
cising its powers ander the law; however 
highly placed a witness may be. An soona- 
ed person should not be burdened with the 
costs of an expert, if his demand is unreas- 
onable, especially when the Magistrate is 
empowered to enforce the attendance of 
the witness and to pgy him his reas- 
onable dues 83 P. L. R. 811: 108 1.0. 907 


Criminal Procedure Ccde (Contd.) 


& 117 X. C. 667 relied on (Din Mahammad 
J.) 

PARSILOTIANM DAS vs. BMPEROR, 

38 P,L.R 1165-1936 Cr. C, 1907= 
A L R. 1936 Lah, 919. 

Sec. 257.—Cross examination of pro- 
secuiton witnesses, by accused—Mayistrate 
may refuse to recall such witness when 
accused has declined to cross examine once, 


After the charge waa framed the Magia- 
trate called up one by one all the prosecu- 
tion witnesses und the acensed asked: them 
no questions, On the date fixed for argu- 
ments the acoused engaged a Counsel who 
requested the Magistrate to recall all the 
prosecution witnesses for cross-examination. 
The Magistrate refused, 


Heid, ha was entirely} justitied in so 
doing. (Skemp J,) 
KHUDA Buxsit vs, EMPEROR, 


A. IR. 1936 Lah. 914.=17 Lah, 284= 
38 P, L, R, 6390-1936 Cr, Cr, 1823= 
165 1, C, 9:9, 


Sec. 260.—NMaytsirate not trying 
ofience summarily under Sec. 260 Cr. P. 
U,— Record of evidence in language of Court, 
af necessary. 

Where a Magistrate does not try an off- 
enoe summarily under Sec, 2€0 Cr, P, O. 
but tries if inthe ordinary course, he is 
not required to record the evidence in tha, 
language of the Court ar have it so record- 
ed. (Allsop J.) 

ILAT A MOMAMMAD RAFIQ AHMAD vs, 
EMPEROR, 

1936 A. W, R. 3753219365 A. L. J. 274 
237 Cr, L, J. 719=162 I, C, 758 


Secs. 263 & 324 Summary trial 
—omission to examine the accused and 
record his statement if a fatal defect, i 


Sec. 342 of the Cr. P. Code relating to 
the examination of the accused after the 
examination of the prosecution witnesses 
applies also to summary trial, The words 
“if any” in ol. (g) of See, 263 do not imply 
that it is optional to ibe Magistrate in a 
summary trial to examine the aceused or 
not, but merely imply that when tha 
accused has made a statement, particulara 
of his statement, shonld be noted. The 
mere fact, that no other statement of the 
accused, heyond the plea of not guilty bas 
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bean recorded by ths magistrate in n 
summary trial would not show that the 
acousad was navar questioned at all. (Sulaz- 
man U. J.d Gonganath J.) 


EMPEROR vs. SIA RAM & ORS. 
57 All, 666. 


Sec. 269 (3)—Charge of main offence 
triable by jury and of ecnsptracy tn 
commit same not so trtable—verdrct of 
not guilty in respect of all—conviction, 
if maintenable. 


Where the accu-ed is charged at the 
same trial with some offences whiob are 
triable by jury and some which are not, 
there is no illegality in holding the whole 
trial with the same set of jurors and treat- 
ing their verdict on the latter offences as a 
verdict of assessors. But where the charge 
being of certain main offences triable by 
jury and of conspiracy to commit those 
offences which is not so triable, the jury 
returff a verdict of ‘rot guilty” in respect 
of all and tha judge, after aquitting the 
accused of the main offences in agreement 
with the verdict, convicta them of eons- 
piracy in accordance with his own opinion 
und withont giving any reasons, disregard 
the verdict aa that cf assessors, the con: 
viotion is not sustenable. (Cunliffe d Hen- 
dorson JJ.) 

_ JOGNESWAR GHOSE & Ons vs. 
PEROR. 


40 C, W, N. 1186=A.1, R, 1936 Cal. 
§27=1936 Cr. C, 737. 


Sec. 269 (3)— Trial by same set of person 
as jurors and assessors respectively in 
regard to different charge, tmpropriey 
of —verdict of not yutity on charges triable 
by jury accepled—opinton of some person 
acting as assessors, in favour of acquitial 
on other charyes also—convretion by Judge 
of laiter, propriety of. 


EM- 


The holding of a trial with ai? of the 
gama set of persons, once acting as jurors in 
reap2ot os certain charges and again acting 
ag assessors in respect of certain other char 
ges, is undesirable and unfair though 
it is permitted by the Or. P. Code, 
When in such a casa the jury neguits 
the accused of the first seb of charges, and 
the verdict is accepted and they also hold 
in favour of tha accused, acting ag asseysors, 


Criminal Procedure Code ((vn2.?} 


in respect of tha other charges, the judge 
acts improporly in rejecting the opinion of 
the assessor and convicting the accused of 
the second set of charges, when, having 
regard to the nuture of the charges, be by 
so doing practically sets aside the verdict 
of the jury on the first set of charges 
(Cunliffe a Henderson Jd.) 

CHERU SHEIK vs, EMPEROR. 

40 C. W, N, 1374. 

Sec 269 (3)--Joint trial for offence 
of which soma triable by jury and the other 
wiih the nid of assessors—effret of the 
verdict of the jury. 

Where some offences triable by jury 
and others triable with the aid of assessors 
are tried together, and the accused conyicte 
ed, and subsequently the convictions in 
respect af tha offences triable hy jury is 
sot aside, it does not necessarily follow tbat 
the olfeness for which the accused have 
heen tried with the aid cf assessors must 
also ba set acide, even though the evidence 
recorded was common to all the offences 
2A. W.R, 1167 relied. (Srtvastera J.) 


HATDEO vs. EMPEROR. 

1936 O, W. N. 28. 1591, C.919=37 
Cr. L. J. 182= 1936 Cr, C, 382=A, 1, R. 
1936 Oudh. 164, 

Secs. 276 & 326—Jury discharged 
on objection by accused to one member— 
fresh Jury, empanelled but out of persons 
summoned from localtty~ such jury, if 
properly constituted. 


Where a trial being taken uff With a jury, 
the accused objected to one of them, and 
thereupon the jury was discharged, and 
the fudge. after summoing certain persons 
from the locality, empanelled a new jury 
out of them the accused not objecting, Heid 
that Sec, 326, Cr. P. Code, had no applica- 
tion. The jury so constituted, had jurig- 
diction to try the case and in tha absence 
of any prejudice caused to the accused 
their verdict could not be «questioned, 
(Cunliffe i Henderson JJ.) 


KUKUA BIBI vs. EMPEROR. 
40 C. W.N, 1411, 
Secs. 278 (h) & 279—Compluint of 


misconduct against jurors—Dwecretion of 
the Judge to hold an enquiry. 


Thore is no provision in the ©, P, Coda 
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for holding an enquiry into the alleged 
misconduct of a juror. The Sessions Judge 
hag jurisdietiion to hold such an engu- 
iry but the quesijon whether he shoull or 
should not hold kuch an enquiry is a 
matter within his discretion. ‘Tho Seisiong 
Judge in refusing to hold an enquiry into 
allegations of misconduct against the jury 
cannot be said to have exercised n wrong 
discretion so a3 to mate his decision liable 
oe by the High Court, (Keni 


BIDESHI & ORS. vs. EMPEROR. 
1936 O L, R. 202=1936 O, W, N. 457 
162. I. C. 705=37 Cr. L, J. 749 = 1936 
Cr, C, 628=A. I R 1936 Oudh 268, 


_ ‘Sees, 278(h) & 279 -Trial by jury — 
Juror expressing opinion before delivery 
of charge—-Trial,, if vitiated. 


If a juror axpressa3 his «pinion bafore 
the Judge has delivered his chargs to tha 
jury, tha Sessions Judge should discharge 
tha jury and hold a fresh trial with a fresh 
jury. 25 C. W, N. 240 retied on (King C. J.) 


BIDESHI & ORS. EMPEROR, 


1936 O. L. R. 202 =1936 O. W, N. 457 
162 i. C. 705=37 Cr, L. J, 749=1936 
Cr. C.625=A, |. R. 1636 Oudi. 268 


Sec. 288— Evidence recorded under Chap. 
XVili—admission of such evidence by 
Sessions Court —Value of such evidence. 


There ia nothing in Sec. 288, Criminal 
Procedure Code to show that there need be 
corroboratiew of the evidence so recorded, 
Evidence recorded in this manner in the 
Seesions Courts is precigaly tha same as any 
other evidence. It bas like other evidence 
to ba examined with oare, and should be 
considered together with all the other 
surrounding ocivoumatances. The Judge or 
Jury as the caso may be, must make up 
their minds whether the evidence is to ba 
believed or not, and if it is believed, what 
value haa to be placed upon it. No general 
law can be laid down as to this. The 
evidence must br judged as all evidence 
must be according to the facts of each 
particular case. But there is no diference 
in law between the evidence of this sort 
and any obher evidence. (Young O. J, & 
Monroe. J.) . 

NARINJAN SING vs, EMPEROR. 


Criminal Procedure Code /Conid) 


1691,C. 379=A.1 R 1936 Lah. 357. 
17 Lah. 419=37 Cr. L. J 567=38 P 
L. R, 820 = 1936 Cr. C 298. 


Sec, 297—Offence under Sec 395— 
Facts, if must be pointed out by the judge 
in his charge to Jury. 


In atrial under Sec. 395, Penal Code: 
where the guilt of the acoused depends en- 
tively upon the identification of the accused 
it is essential for the trial Judge to point 
out in his charga to the jury the short- 
comings of the prosecution witnesses as 
also the evidence upon which the pro- 
secution relies, for example, non-recovery 
of stolen property from the possession of 
any of the accused or non-existence of the 
names of the accused in the First Infor- 
mation Report. (Nanaputty J.) 


BIRARI & Ons vs. EMPEROR, 


1936 O. W. N. 187=A I. R, 1936 
Oudh. 223 


_ Bee, 297—Charge to Jury—umnr- 
iny up of evidence by Judge ty mandatory. 


Tt is mandatory upon a judge to charge 
the Jury, and in so doing, to sum up the 
evidoncs for the prosecution and defence 
and to lay down the law. Itis no donbt 
legitimate for a judge to ask the jury 
whether they have a particular piece of 
evidence in mind, or whether it would help 
them for him to read his notes on the 
subjact, but it is not necessary for him to 
go through the whole of tha svidehce. 
(Beaumont CO. J. Broomfield £ Wadia JJ.) 


PUTTAN Hassan & ANR. vs. EMPEROR, 


60 Bom. 599=39 Bom. L. R. 29= 1936 
Cr., C, 164=37 Cr, L. J, 366=A. 1, R, 
1936 Bom 52.= 1601, C. 1060. 


Sec, 297.—Offence under Sec. 366 I, . 
P. C.—~Conviction on  tuncorroborated 
testimory of girl is improper--Omission 
to warn jury is misdirection. 

In a case of prosecution for rape the 
Judge should direct the jury on the ques- 
tion of tha necessity of corroboration and 
warn them about the danger of convicting 
the accused on the girl’s evidence alone. 
Omisgion to do so is misdirection. (Loré- 
Williams & Cunliffe JJ.) 


CHAMUDDIN SARDAR vs. EMPEROR. 


1936 Cr. C, 110=37 Cr, L, G, 359=160 
1,C, 1028=A, I. R. 1936 Cr]. 18, ‘ 
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Secs. 297 & 298—Manner in which 
charge to the jury should be recorded. 


Although under the law, the judge is not 
hound to record the very words in which 
he explaing the law to the jury, yet it is 
desirable that there should be a substantial 
record of what tha judge toid them in 
explaining to them the law applicable to the 
case, (420-ul-Hassan J } 


WAJID HOSSAIN vs. EMPEROR. 
1936 O. W, N, 201, 


8:c. 298—Charye to the Jury—Judge, 
if may erpress kis own opinicn on the 
evidence, 


It ia the dety of the Judga to help the 
jury ta come to a right conclusion, and for 
this purpose he is entitled to express his 
own opinion on the evidence, Bo long as 
he qualifiss his observations with the 
remarkg that the members of the jury are 
the sele judges of tha facts, and they are 
not bound by any opinion on the fact 
exprassed by him, thera ean be no such 
defect as to vitiate the charge. (Srivastava, 
J. 


SATDEO vs. EMPEROR, 


1936 O. W N. 28.=159 C 919=37 
Cr, L. J. 182=1936 Cr, C, 282A, 5, 
R 1936 Oudh 164, 


S2c. 298, —Charge to Jury—Judge 
may express his opinion freely with proper 
warning. 


A trial judge is entitled to express his 
opinion ta a jury fresly and emphatically 
whan it seems to him to be necessary to do 
so provided. that he warns the jury that 
his opinion is in no way binding upon them, 


and that it is the jury's opinion on the 


facta of the case alone which matters. 
(Bease'y C, J. € King J.) 


RATANSABAPATHY GOUNDAN vs, THE 
PUBLIC PROSECUTOR, MADRAS, 


59 Mad. 904=71 M, L, J, 231-44 MLL. 


W, 155=1936 M, W, N, 459= 1936 Cr, 


€,635=87 Cr. L J, 909=164 1,C, 243 
=A, 1, R: 1936 Mad. 515. 


Sec. 298 (2)—Trial by Jury -ertent 
to which fudge in his charge may express 
his opinion. 

.. Though Seo . 298 (2), Cr. P. Code anthe- 
rises tho Judge to express to the jury his 


Crimidal Procedure Code (Contd) 


own opinion upon any question of faot in 
tho course of summing up, if he thinks pro- 
per, it is an established rule that the judge 
should at the same time give the jury to 
nnderstand that they are not bound by his 
opinion and should form an independant 
opinion of their own on questions of faot, 
The opinion expressed by the judge should 
not be anything more then a mere express- 
ion of opinion, and any assumption on his 
part about the guilt of the accused would 
be highly improper and must be deemed 
to be prejudicial to the acoused. (Zia-ul- 
Hussan. J.) 


WAJID HASSAIN vs. EMPEROR. 
1936 O, W. N, 209, 


Sec. 298 & 299—Funciion of Judge 
& Jury as to confession. 


It is the function of the Judge ta decide 
os a matter of law whether or nota oon- 
fession is competent evidence, that is to 
say, Whether or nob it ia within the 
prohibition of See, 24 of the Evidence Act 
which excludes statmenta obtained by 
threat or inducement by a person in 
authority. But after a confession has been 
admitted by the Judge in evidence, it is the 
function of the Jury to decide whether the 
confession is tine ard in doirg so, they 
may, and indeed necessarily must consider 
for themselves whether it was voluntary or 
induced. The first function cannot be 
left to the jury; nor can the second be with- 
drawn from them whetherin law or ag 
a practical proposition. (Cuntsffe & Hen- 
derson JJ.) 

EMPEROR vs. BHAKTA BHUSAN PRA- 
MANICK & ANR, 


63 C, L, J, 142=40 C., W,.N 668, 


Sec. 298 & 299— Function 
10 confession. 


It is the function of the Judge to consider 
the admissibility of a confession; it ie the 
function of the Jury to weigh the same, 
Accordingly, whether or not a confession 
was voluntarily made has first to be deter- 
mined by the Judge as a question of law 
and solely as a condition precedent to its 
admission; but after the confession has 
heen admitted ia evidence, it is for the 
jury to determine the weight to be given 
thereto and in doing soj they are within 


of Jury as 
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their provinca in determining and indeed 
must determine for themselves whether the 
confession was volunfarily made—and tous 
on the sima fects upon which tho Court 
declared the confession te bo voluntary, 
and other facts, if any. It is further mis- 
direction to tell the Jury that once a con- 
fession has been admitted in eviderse it it 
no part of their duty to dacida whether it 
was voluntarily made. {Derbyshire C. J, 
Costello fi M, C. Ghosa JJ.) 


BADAN ALIT os, EMPEROR. 


40 C. W N, 724,=63 Cal. 833=165 L 
C, 127=37 Cr, L, J, 1084 


Sec, 303, —Duty of Judge to question 
Jury to elicit a proper verdict—Jury's 
verdict that accused attered forged notes 
—No opinion that accused had knowledge 
of notes beng forged-—-verdict held 
incomplete. 

Sec. 303 Cr, P. C. provides for the 
judge asking the jury necessary questions 
in order to ascertain what their yerdict 
is. Where in n trial under See. 
489-B I. P. C. the jury express- 
ed their opinion abont the fact of the notes 
having been uftered by the aceused being 
proved, but did not express any opinion 
ag to whether the accused knew or had 
reason to believe that the notes were forged, 
their verdict is no doubt inconclusive and 
incomplete, The Judge should ascertain 
from them, by proper questions, their 
opinion as to whether the nof-s had been 
uttered withdge knowledge of their being 
forged. 7 ©. W, N. 135 referred. (Srivas- 
laon d.) 

SATDEG vs, KING, EMPEROR. 


1938 0. W, N. 28=1936 Cr. C 282= 
37 Cr. L, 1, 182= 159 LC, 919=A. |, R. 
1936 Dudh 164 


Sec, 307— Reference if may be mide 
when a pure question of fact involved, 


Where a oasa depends antiraly on the 
statement of an approver and on the retra- 
eted confession of an accused which is of a 
non-inervimiutting nature, and the jury- 
comes $o the conclusion that the evi lence 
is not suffieiantiy corroborated and hence 
gives 2, verdigt ofnob guilty, itis proper that 
the Sessions Judge should rafer the case to 
the High Court under Sse, 307, Cr. P Code 


Criminal Procedursa Code (Conid) 


because, ths question invoivod being a pure 
qnestion of fact, the verdict of tho jury 
must be regarded as con: usiyo, (Cunliffe Ë 
Henderson, JJ.) 


EMPEROR vs, Gosrilo SARDAR & ORS. 


A, HR. 3938 Cal, 407.=1 5 iC. 
ph te Cr. L, J, 1149=1936 Cr. C. 


Sec, 307. 
can be set aside, 


Verdict of jury, when 


If persons are put on their trial before 
juries on questions of fact, the decisions of 
the jury shouid always be accepted unless it 
is possible to damonstrate that the acquittals 
have been arrived at perversely, It shonid 
be shown unmistakeably that the jury 
failed todo their duty in considering the 


evidence brought before thom properly, 
(Cunliffe & Henderson JJ, 


"MPEROR SHERALI BADYAKAR. 
63 C, L. 140 


Sec. 307—Reference to High Court 
when may be mode, 


Ib is not necessary that the Judge must 
be satisfied that. the verdiot is perverse 
before making such reference, It is suf- 
cient thst ha should he clearly of opinion 
that the reference ig peoessary in the 
23 O, W. N. 747 relied, 


interest of justice, 
(Grille € Gruer J) 
Saxuawar vs, Crown, 
19 N. L. J, 320. 


Secs. 337 & 494 (a)—Court if may 
allow prosecution to be withdrawn against 
accused for the purpose of obtaining his 
evidence. 


The Court may consent to public proge 
cutor withdrawing from the prosecution of 
any person under Sec. 494 (a), Cr. P. Code, 
for tha purpose af obtaining his evidence 
against others placed on trial along with 
him and ean do so even inacase to which 
Seo. 337. Or, P. Code applies, (Derbyshire 
C. J.n Panckridge M. O. Ghose & Bartley 
JI. Mukherjee J., party dissentiniy.) 


HARIHAR SINTA & ORS, vs. EMPEROR, 


40 C. W. N. 876. 163 LC, 9=37 Cr, L. 
3. 758=63C. L, J. 307=1936 Cr. C, 
583=A, L R, 1936 Cal. 356 (F. B) 
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Sec. 337 & 494 (a)—Court if may 


or ought to allow prosecution to be with- 
drawn against accused for the purpose 
of obaining his evidence in a case where 
Sec. 337 applies. 


Per Derbyshire C. J., M, C. Ghose È 
Bartley JJ, Where Sec. 337, Cr P. Code, 
is applicable, the better course for the 
Court is to proceed under that section 
rather than allow the prosecution to be 
withdrawn under Seo. 494 (a) Per Pan- 
ckridge J. Where Sea. 337 (1) is applicable 
and the Magistrate can grant conditional 
pardon thereunder, it would be, as a 
general rule, wroug exercise of discretion 
to permit withdrawal of the prosecution 
before the charge is framed, i.e, under 
Sec. 494 (a). Per Mukherjee J. The Court 
may allow the prosecution against a person 
to be withdrawu under Seo, 494 (a) Cr. P. 
Code, for the purpose of obtaining his 
evidence against his co-aceused except in 
cases where Sec, 337 may be availed of, 

HARIHAR Suna & ORS. vs. EMPEROR. 

40 C,W,N, 876 = 163 LC, 9=37, Cr,L.J, 
768= 63, C, L, J. 307=1936 Cr, C. 
583= A,| BR, 1936 Cal. 356 4F. B.) 


Bec, 339 —Certificate under—who may 
grant—what tt should contain. 


The person who is authorised to grant 


‘a. certificate under Seo. 339 Cr, P. C. is the 


Publio Prosecutor who conducted the cases 
in whioh the pardon was granted and he 
need not necessarily occupy the position 
of Public Proseoutor on tbe date on which 
hə grants the certificate, It is nob requir- 
ed that any particulars should be given 


in the certificate, (Monroe € Bangi Lal 
JI.) 


INDAR PAL vs. EMPEROR. 


1936 Cr. C. 389=37 Cr, L. 4. 732 =162 
=1,C 969=A. [. R. 1936 Lah. 409 


Sec. 342.—Ewamination of accused — 
when to be done. 


The accused shall be examined after 
the witnesses for the prosecution have 
been examined and the accused has been 
called upon to enter upon his defence. 
The section requires the aceused to be 
examined at a stage when be knows all shat 


6 


Criminal Procedure Code (Contd.) 


the witnesses are going to say against him, 
(Allsop J,) 
Hariz Mp. RAFIQ AHMED vs. EBM- 
TEROR, 
1936 A. W. R. 375, 


Sec. 342—Duty of the Court io put 
k the accused the various points against 
nim, 

Tt is no doubt the duty of the Court to 
put to the accused the various points agai- 
nst him, and the filing of a written stete- 
ment does not abrogate thas duty. But when 
the Court wanted to put questions, but the 
accused practically refused to answer them, 
saying that he would give his statement 
later on and that he had nothing to say 
beyond what he stated in his written state- 
ment, held, that in the circumstances it 
could not be said that the accused had been 
prejudiced and the validity of the convio- 
tion could not be questioned on that 
ground. (Gruer J.) 


G, 8, RAMESHAN vs. EMPEROR. 
A, I, R. 1936 Nag. 147 = 1936 Cs, C. 689 


Sec. 342— Duty of Court to put specifie 
questions regarding circumstances app- 
caring against accused. 


Although it is nob necessary or practical 
for a trial judge to put to an accused every 
piece of evidence or point which has been 
given or made against him it ishe duty 
of the Judge under Sec. 342, Cr. P. Coda 
to call the attention of the aceused to 
matters from which, in absence of any 
explanation, adverse interes oan be 
drawn against him and call for explanation 
from him. Failure on the part of the 
Court to do so vitiates the trial. 64 MLL. 
J 466; 3P. L.T, 469 approved. (Bease- 
ley O. J. & Gentle J.) 

SANGAMA NAICKER & ORS. vs, EM- 
PEROR, 

59 Mad, 622=71 M, L, J, 138=A,1, R. 
1938 Mad. 215 =165 L C. 743244 L. 
W. 52= 1936 M, W. N.631=1936 Cr.C, 
818, 

Sec. 342—Gaps in prosecution case, if 
may be filled up by statements by accused, 


In a Criminal trial, the pra-ecution musi 
Make out its own case, and the gaps can- 
not he filled op by gny statements made by 
the accused in hjs examination ander Beg, 
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$42, Cr. P. Code. But voluntarily written 
statements by the accused can be used for 
the purpose, (Skemp J ) 
Hasam Ê Ons, EMPEROR, 
A.L R. 1936 Lah. 28 


Sec. 342—Exramination of the accused 
under the provisions of the section, tf 
obligatory, 


The examination of the accused undar 
Sea. 342 Cr, P. Code is abligatory and the 
wording of the section does not justify the 
conclusion that the accused should be 
examined under the section only if hə 
offers to produce evidence. Prejudice to 
the acoused may be presumed in a case in 
which he has not been exam.ned under 
Sec. 342 of the Code, but the presumption 
ia always liable ta ba rebutted. (Zia ul- 
Hassan J.) 


EMPEROR vs. BRIJ LAT, 


169 I, C, 489=37 Cr.L, J, 
408= 1936, O. W, N. 215 


Sec. 342.--Cirenmstantial evidence-— 
Accused should be asked to explain impor- 
tant cireumstrimces -Omission to so ask. 


Whera the avidencs against the accused 
is not direct bnt entirely circumstantial, 
it is necessary that the circumatances 
which if unexplained would lead to 
conviction should be polnted out to the 
accused by the Court, so that he may have 
an opportunity to give his explanation 
if any in sægard to them. The failure to 
comply vitiates the trial, ( Wadsworth È 
Manon JJ.) 


CHINNU vs. BMPEROR. 


1936 M. W. N. 783=37 Cr. L, J, 1107 
= 1936 Cr. C, 762= A. 1. R. 1936 Mad, 
636=165 I. C. 192, 


Sec. 342—Fvidencée against accused 
entirely circumstantial —Duly of judge to 
call for explanation. 


It is not fair that the aecnsed’s ease 
should bs decided on circumstantial evi- 
dance in the absence of an explanation from 
him about the points that were urged 
against him by the prosecution and regard- 
ed by the learned judge as important or 
vital. (Burn and Pandurang Row JJ. ) 


IN RE KIMIDI NARASIMIIAM, 


Criminal Procedure Code (Contd) 
1936 M. W.N.521=1936 Cr. C, 763 


= 37 Cr. L, J, 1078=164 |. ©, 1017= 
A. I. È. 1936 Mad. 629, 
Sec. 342—Statement hy accused— 


Court must consider as a whole—portion 
exculpatory cannot be excluded, 


Ifa statement made by the accused is 
to be taken against him in order to show 
he was present at the time of the fight 
and took part in it, the whale of his stata- 
ment should be taken ond not merely 
the inculpatory part of it to the 
exelusion of the exoulpatory part 
raising the plea of self-defence, {Agha 
Haidar & Skemp JJ.) 


AHMED vs. THE CROWN. 
38 P. L. R, 105 


Sec. 342 & 364—Ezamination of 
accused—necessity nf— written statement fled 
by acused value of, 


Every pieca of circumstantial evidtnes 
tending to incriminate the acoused should 
be pointedly brought to bis notice either 
by the committing magistrate or, in the 
last resort, by the trial Judge iu the Court 
of Session, ard the answers of the accused 
ta those quastions recorded, as far as 
possible, in his own words by the Court. 
Written statements filed on bahalf of ac» 
cused persons ara generally evolved out of 
the brains of the counsel for the accused” 
helped by the friends of the accused and 
little importance shouid be attached to 
them, (Nanavutty € Smith JJ.) 


MOHAMMED ANIS vs. EMPEROR, 
1936 O, W. N, 691=164. 1, €, 482-37 
Cr,L,J, 955= 1936 Cr,C, 1086= ALR. 
1936 Oudh 405 


Secs. 342 & 435—Charge under 
Secs. 147, 323, 325 457, Penal Code— 
Failure of magistrate to question accused 
about right — Trial. if vitiated. 


In examining the accused under the 
provisions of Sec, 342, Cr. P. Code in 
reapect of offences under Sees, 147, 223, 
$25 & 457, I. P. O., no question in respect 
of a riot having been committed or in 
respect of the common object of that right 
or in respect of the formation of an unlaw- 
ful assembly had been put to any of the 
acoused, Held, that there was a clear 
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violation of the provisions of Sec. 342, Cy, 
P. Code, and the accused had been mate- 
vially prejudiced in their defenca on the 
merits by the serious omission on the part 
of the magistrato, andthe conviction was 
liable to be set aside. (Nanatutly J.) 


SHAFAAT vs, EMPEROR, 
1936 O. W N. 364, 


Sec. 342—Mayistrate if can questien 
accused to yet an admission of facts— 
admission made without intimidation— 
value of, 


The provisions in Sec, 342, Cr. P. Code 
do not entitla a Magittrate or a Judge to 
question an accused person so as to get 
from him an admission of facts which are 
not proved in the evidsnce. But if an 
accused jperson does in fact make such an 
admission. and it is clear that he has not 
been intimidated and that the admission 
was gnade with a full understanding of 
what he, was saying, it may be taken into 
account against him in the same way as 
any obher confession made before a magis- 
trate, (Mackney JJ.) 


C, T.N. R. NARAYAN CHETTYAR vs- 
EMPEROR, 
A.L. R, 1936 Rang. 509, 


Sece, 342. 423 & 428—Sessions 
Judge hearing appeal finding documents 
admitted in evidenoe not legally proved € 
therefore remanding case for further 
evidence—legaltty of the procedure, 


In bearing an appeal from a conviction 
under Sec. 420, Penal Code, the Sessions 
Judge found that certain document which 
had been admitted in evidence by the trial 
‘Court bad not been legally proved, and the 
examination of the accused had not been 
satisfactory. He thereupon sent the case 
back for further evidence but not for 
complete retrial. Feld, that the procedure 
adopted by the Judge was illegal and he 
should have proceeded either under See, 
423, or under Sec, 428, of the Cr. P. Code. 
If he proceeded under the former section 
he should have ordered a de novo trial, 
(Rowland J.) 


KRISHNA PROSAD SINGE vs. EMPEROR. 


-17 P.L. T, 44, 


Criminal Procedure Code (Contd) 


Secs. 342 & 537—Onmission to exa- 
mine accu ed, y a fatal defeet, 


Tt a defect of non compliance with the 
provisions of Sec, 342, Cr. P. Code, is a 
mere irregularity. and is cured by the 
provisions of Sec. 537 of tha Code, unless 
tho accused has been prejudiced thereby. 
(Sulaiman C. J, & Ganyanath J.) 


KusHUM KUMARI DEBI vs. HEM 
NALINI DEBI, s 


63 Cal. 11 
Secs. 342 & 537— Omissien to re- 


examine accused, if constituies on irregula- 
rity vitiating the trial. 


The omission to re-examine an acoueed 
after the prosecution evidence js complately 
recorded, ia nob such an irregularity as 
vitiates the trial unless the irregularity is 


shown to bave cansed prejudice to tha 
accused or a failure of justice. (King 
C. JI) 


BECHU LAL ¢ ORs, vs. EMPEROR, 
1936 O, W. N 480=1936 Cr. C, 713= 
37 cr, L, J. 616= ALL. R, 1936 Oudh 
311=162 L, C, 389. 


Sec, 347—=Scope of—whether controlled 
by provisions of Chap. XVIII, 


A Magistrato who under Chap, 
XVIII, tOr. P. Code is enquiring into a 
case triable by the Court of Sessions or 
High Court and to whom befora the 
prosecution evidence is closed, it appears 
that the case is one which ought to be 
tried by the Court of Sessiona or High 
Court, is nob empowerd under Sec. 347, 
Cr. P. Code (subject to the production 
of defence witnesses undar Seo. 213) to 
ocmmit the acoused for such trial without 
completing tne examination of the rest 
of the prosecution witnesses, and he is 
hound to record the rest of the evidence for 
the prosecution under Ses. 208, Cr, P, Coda 
and then commit. (Sulaiman 0. J, 
Harrison, Bajpai JJ.) 

EMPEROR vs. ASGHAR & Org, 

1936 A, L J. 1321 

Bec. 350 & 436 Denovo iyial order- 


ed after framing of Charge Dismissal of 
complaint if amounts te acquittal, 
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When a Magistrate being transferred 
after framing of a charge, the case is 
put in the hands ofa new Magistrate. the 
accused is entitled to a resummonipg 
and re-hearing of the witnesses, but 
the Magistrate may order a denovo trial, 
When there is a denovo trial the previous 
charge is wiped out. If the Magistrate 
finds that the acensed is not guilty, he 
shall pass an order ot discharge and acquit- 
tal. (Gruer. J} 


TUKARAM JANGA MARAR vs. EMPEROR, 


I, L. R, 1936 Nag, 92=19N. L, J. 115= 
1936 €r. ©. 708=37 Cr. L, J, 983= 
1641, C. 744= A.L R 1936 Nag 153 


Sec, 352,— Trial in 
of complainant to question. 


The Magistrate conducted a trial in 
camera in the exercise of his own die- 
oration as be was sntitled to do by the 
proviso to Sec. 352 Cr. P. C., and no 
objection to this course was made at the 
tims by the complainant. The proceedings 
cannot be upset on this ground unless 
the applicant can show that he was in 
fact prejudiced by ihe case being tried 
not in open Court. (Dankley J) 


W.E.GARDNER vs. U. KHA. 


1936 Cy, C, 961=165 1.C. 596= A. |, 
R, 1936 Rang. 471. 


Becs, 352, 326 & 260—Mayisirate 
not trying offence sununarily—Record of 
evidence i language of Court, if 
NECESSATY. 

Ifa magistrate does not try an offence 
summarily under the provisions of Seo. 
160, Cr. P. Code, but tries it in the 
ordinary course, ke is required by Seo. 355 
of the Code to wake a memorandum of the 
evidence. He is not required to record tha 
evidence in the language of the Court or 
have it so recorded, The provisions of Bec. 
356, Cr. P. C. apply only to cases in which 
the provisious of Seo. 365 are not applicable. 
(Alkop J.) 

HAFIZ MOHAMMED RAFIQUE AHA- 
MED vs, EMPEROR. - 

1936 A. W, R. 375=1938 A, L. J, 274 


=1936 Cr. C.476=37 Cr. L, J. 710 
= 162 1, C, 758= A. l, R, 1936 Al 319 


Sec. 369—Application of the rule 
iuid down in the section—power of the 


camera— Right 


Criminal Procedure Code (Conid,) 


High Coori to aller sentence after pronounc- 
ing sentence, 


Sec. 369, Cr. P. Code, lays} down asa 
general rule that no Court shall alter or 
review its judgment after it has aigned 
it, exeapt to correct olerieal errors. Bub 
tha general rule under the section comes 
into operation only when the Court has 
signed its judgment. In the case of 
the High Court exercising Ordinary 
Original Criminal jurisdiction, no judgment 
nor any other pronouncement of its desision 
is signed until the warrant is signed by the 
presiding judge. The warrant is drawn 
up some little time after the sentence 
has been orally pronounced. The practice 
bas been for the judge in proper cases to 
review the sentence though already 
pronounced in Court so long as the watrant 
bas not been drawn up and signed. That 
practice does net seem to conflict with Seo. 
369, but to conform with the implications 
in wnat is left unexpressed in the section, 
Therefore so long os the presiding judge 
has not signed the warrant, he retains 
power to alter or review the sentecce passed 
hy him. (Tyabji J.) 

EMPEROR vs. ABDUL RAHIMAN AKRAM- 
DIN & ANR. 


6) Bom. 485=38 Bom.L. R. 1535 
1936 Cr, Ç. 573=37 Cr. L.J. 753= 162, 
L C, 95)= A. IR. 1936 Bom, 193 | 


Sec. 369, 419, 420 & 421—Appedi 
from jail dismissed summarily— Accused 
if can file another appeal though Counsel, 


When an appeal presented by a convict 
from jail baa been summarily dismissed, 
it is not open to him to file another appeal 
though a Oonnsel, (King C. J. É 
Nanavutiy, JA ` 

RAMZAN É ORS. vs. EMMEROR. 


1936 O. W, N, 194=1936 Cr, C, 344 
=37 Cr. L, J. 362=180 1, C, 969= A, 
I, R, 1936 Oudh 219, 


Beca 369 & 261A—High Court, 
if can review tts judgment in a criminal 
review case, after it has'been signed and 
sealed, 

Under Sec. 369, Cr, P. Code, the 
High Court has no power to review 
its judgment, after it bas been signed, 
excopt to correct 2 clerical error. The 
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provisions of bee. 561A of tbe Code 
cannot be invoked, so as to give the 
High Court a general and undefined power 
of review. (Kendall & Bajpai JJ.) 


EMPEROR vs. BANWARILAL, 


57 All, 867.=1935 A. W., R. 327= 
1935 A.L J. 317=1935 Cr. C, 507= 
36 Cr. LJ, 1286= A, 1,R, 1935 All 
466.=157 J. C, 1044. 


Secs, 374 418 & 422— Reference 
for confirmation ofsentence of death passed 
at trial by jury and appeal by accused 
Tigh Court, if tound to appeal or crdcr 
retrial on finding misdirection and illegal 
admission of evidence if may itself devide 
on facts. 

In a case of reference for confirmation 
of a sentence of death as also appeals 
by the accused. the High Court, any while 
finding that there bad been misdirection, 
nondirection and illegal admissiou of 
evidence, affirm the convietion without 
directint a retrial upon question about 
the veracty of witness or upon the finding 
of doubtiul facts, but upon what inference 
was to be drawn from weli established 
tacts about the existence of which there is 
and cannot be any reasonable doubt; the 
High Court is a3 well, if not better qualified 
ihan the jury to draw the necessary. 
inference. (Lort Williams & Nasim Ali JJ.) 


EMPEROR vs, BENOYENDRA CHANDRA 
PANDEY & ANK. 

63 Ca! 829=40 C, W. N, 432=64C, 

L, J, 154=1936 Cr. C, 145237 Cr. L. 

J, 3941611, C, 74=A. l, R. 1936 Cal 


Bec. 374—Test for deciding whether 
retrial should be ordcred or the case decided 
on merits. 


There can be no broad proposition 
that in deating with the reference under 
Sec. 374, Cr, P. Code. and an appeal by 
the accused, only two courses are open 
to the High Court, namely, either to 
acquit the accused or to order a retrial. 
In atch a case the appeal by the accused 
ison facts as well. and the ligh Court 
is bound to satisfy itself by going through 
the evidence whether the aecused has been 
rightly convicted, although in doing 40, 
it must attach considerable importance 
ta tho verdict of the jury. If it appears 


Criminal Procedure Code (Contd.} 


to the High Court that confining itself 
tothe evidence admissible in law and 
even without an opportunity of hearing 
witnesses and seeing their demeanour, 
certain facts immerga as proved heyond 
reasonable doubt, that the decision in 
tha case depends upon the inference to 
be drawn from those proved facta, the 
High Court is not bound io order a retrial, 
When, however, the evidence cannot be 
preperly weighed without bearing 
witnesses and teeing their demeanour 
in the witness box, and the Court is not in 
a position to say whether the facts from 
which inferenco are to be drawn are true 
or false, a retrial must be ordered. {Lort 
Williams 4 Nasim Alt. JJ.) 


EMPEROR vs, BENOYENDRA CHANDRA 
PANDEY & AND, 

63 Cal. 923=40C, W. N. 432=61 C, L, 

j, 154=161,1, C, 74=37 Cr L. J. 394 

=1936 Cr, C, 145= A.I, R 1936 Cal 

73 


See, 386—Fine, if may be realised 
by actual setzure of standing crops belon- 
ging to joint family of which accused ts 
coparcener. 

In the case of a sentence of fine, 
Sec 386 prescribes two modes of recovering 
fine of which one is by issuing a warrant 
to the Collector of the District authorising 
him to realise the amounts by execution 
either against the movable or immovable 
property or both of the defaulter. 
Ashare in standing crops being unas- 
certained cannot be attacheds- by actnal 
seizure of the crops, agin that case the 
rights of the other coparceners are liable 
to be infringed. (Venkata Subba Rao J.) 


KOLLIVENEATARATNAM vs. COLLECTOR 
KISINA dé ORS. 

70M,L.J,717-43 M. L, W, 760= 

1936 M, W, N, 728= 1936 Cr, C. 672= 

37 Cr. L, J, 836= A, |, R. 1936 Mad, 

580= 163 I, C, 490 (2) 

Sec, 386 — Fine, if may be realised atter 

sentence in default has been served in 

full. 

Exeept in special cases, it ia both un- 
desirable and unfair to seek to realise a fine 
when the sentence ordered to be served in 
default has been served in full. The proviso 
to Beo. 386 contemplates cases in which, 
for some sufficient reasons, the authorities 
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haye not heen able to realise the fine before 
the sentence iu default bas been served. The 
reason to be recorded ia such reason. That 
the accused is a man of dangerous character 
is not such reason as is contemplated by 
Sec. 386. 59 Bom. 350 followed, ( Lort 
Wilicams & Jack JJ.) 
JADABENDRA NATIT PANJA vs. EMPEROR, 
40 C,W.N, 904.161, 1, C, 979=37 Or, 
L, J, 524 (2)=1936, Cr, C, 291=A,LR, 
1936 Cal, 149, 
Sec, 389—Subdivisional Oficer ap- 
pointed Special Maytstrate under Act NII 
of 1932, tf successor-in-office of Subdivi- 
sional officer appointed Special Mayistrate 
under Ordinance XI of I981, 


A Sub-divisional Officer even though he 
may have been appointed a special magis- 
trate under the Bergal Suppression of 
Terrorist Outrage’ Act (KIH of 1932) is 
not for the purposes of Sec. 389 of the Cr. 
P C, the successor-in office of the previous 
sub-divisional officer who was appointed a 
xpecial magistrate under See 23 Ordinance 
XI of 1931. (Lort Williams € Jack JJ, 


JAVABENDRA NATH PANJA vs EMPEROR 


40 C, W.N, 604,=161,1, , 979 =39 Cr, 

L, J, 524 (2) = 1936 Cr, C. 291 = A, 1, 

R, 1936, Cal 149, 

Seca. 390 & 391—Sentence of whip- 

ping and detention in school—whipping, if 
may be inflicted in the school, 


Whero a youthful offender for one offence, 
is ordered ta be detained in a training 
school or Borsta! institution, and, for 
another offence tried at the fame trial is 
sentenced to whipping, the Magistrate must 
act under the provisiona of Sec, 390 Cr 
P, C. and either order the whipping to be 
inflicted in his own presence, or direct thas 
it snall be inflicted at some convenient jail 
in the presence of the oftiosr in charge of 
of the jail, A Borstal institution being 
clearly not a jail under Sec. 391 Or, P. O. 
the Superintendent of such institution is 
not an officer In charge of a, jail and cannot 
in hig position as Superintendent oarry out 
the sentence of whipping which was ordered 
by the Magistrate, (Roberts C. J. Leach 4 
Dunkley JJ.) 

EMPERQR vs. NGA PYN £ ANR. 


1936 Cr. C, 976= Î65 I, C, 576= A, |, 
R. 1936 Raug, 485, 


Criminal Procedure Code (Corid.) 


Bec, 397—Separate trials— Concurrent 
sentence, tf may be passed 


Under Sec. 397; Ce P. ©. where an 
accused is tried for different offences in se- 
parate trials, the sentence passed in each 
such trial must run consecutively unless 
otherwise ordered. (Skemp J.) 


TIKAYA BAM d ORS. vs, THE CROWN. 
38 P, L R, 223, 


Sec, 403—Order of re-triai—Acquit- 
tat as to some of the charyes— Procedure 
after re-trial. 


A Sessions Judge Ordering a re-trial of a 
case on appeal by accused who were convic- 
ted on some of the charges but aegnitted on 
other charges by the Assistant Sessions Ju- 
dge in agreement with verdict of the jury, 
cannot order a retrial in repect of the 
offence in which the cecused bad been ae- 
quitted there being no appeal by the Crown 
against the order of acquital. The re,frial 
should be limited to tha charge or charges 
under which the appeal was preferred The 
trial on the other charges which were the 
subjezt already of an acquttal will be exclu- 
ded, 38 C.W.N.1198 followed, 39 0. W,N, 
677 dissented (Cunliffe € Henderson JJ.) 


NAIMUDDIN vs, EMPEROR, 
63 C, L, J, 124=63 Cal 1112, 


Sec. 403 (1)—Prosecution for creat, 
ing an obstruction in the bed of a river — 
Subsequent prosecution for meddling with 
the embankment of the river if barred. 

The accused was first tried for creating 
an obstruction in the bed of the river by 
extending a tank and making banks which 
would constitute an obstruction onder the 
section. On being acquitted he was again pro- 
seouted with the offence of meddling with 
an embarkment of a river. 

Held, the principle of autrefois acquit 
operated in favour of the accused, and the 
subsequent prosecution based on the same 
facts as the former was barred, (Cunliffe d 
Henderson JJ.) 

SHIB CHANDRA RAY ve, EMPEROR, 


1936 Cr, C, 946= 165 I C, 847=A\], R. 
1936 Cal. 659. 


Sec. 403—Plea of antrefois acquit— 
when may be raised. . 
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There is no rule of practice defining 
the proper time for raising a plea of autre- 
fois acquit. The rule can be invoked by 
anaccused person at uny stage of the pro- 
ceedings 35 Mad. 701 referred, (Cornish 
Mockett and Lakshmana Kao JJ.) 


EMPEROR vs. JOHN MC IVOR. 


70M.L, 5. 5835=1936 M. W.N, 281= 
1936 Cr. C. 433=37 Cr, L, J, 637=A, 
R. 1936 Mad, 353= 162 |, C, 592 (2) 


Sec. 403 (2)—Accused tried of the 
offence of causing hurt in the course of an 
affray and also of the offence of affray— 
Finding of acquittal of the offence of affray 
if bars conviction for causing hurt, 


The offence of causing hurt in the 
course of anaffray is an entirely distinet 
offence from the affray itself on the gro- 
und that theaffray is committed not alone by 
the party causing the burt, but by bogh 
partigs namely the partiy causing the burt 
and the party receiving the hurt, Where 
the two offences are connected in that ma- 
ner, tha matter is governed by Seo. 403 (2) 
Cr. P. C. which definitely provides for a 
second trial of the second olfence, So 
an acguittal of the offence of affray doos 
not bar tha subsequent prosecution of the 
offence of causing hurt. 47 All. 284 
relied; 2 P.L, T.3i and JI P. L. T. 722 
referred, (Dhavie J.) 

< SANKATHA Ral vs. KHADERAN MIAN, 
17 P.L, T, 723=1936 Cr. C, 825=37 


Cr, L. J. 785=A.1.R, 1936 Pat, 503= 
1631, C, 29. 


Sec. 403 (2)--Acyutital on charge of 
cheating by use of false affidavit—fresh 
complaint for making. false affidavit, if 
marntenadle, 


Under Sec. 493 (2) Cr. P. C. Code, a per- 
son acquitted of any offence may after- 
wards ba tried for a distinct offence for 
which 4 separate charge might have been 
made against him at the former trial under 
Sec. 235 (1), Cr. P. Code. Swearing a false 
affidavit,and using that false affidavit are dis 
tinct offences even though they are part of 
thesnme transactions.A person nequitted of a 
charge of cheating by use of a false affidavit 
might be subsequently tried for the offenve 
of swearing that false affidavit. {Mosely J.) 


ABDUL HAMID vs. EMPEROR, 


Criminal Procedure Code (Contd) 


14 Rang” 24-37 Cr. L, J, 492= 1936 
tr C, 271,=161 1. C. 763=A.LR, 1936 
Rang. 174, 


Sec. 408, Proviso (b)—Order of 
detention in Borstal Schoot, if consittutes a 
sentence of imprisonment, 


An order passed under Sec, 265, (1), 
Burma Prevention of Crime (Young Offen- 
ders Act), 1930, directing the accused to ba 
detained in a Borstal School is not a sen- 
tence of imprisonment within the meaning 
ol proviso (b) to Seo. 408, Or. P. Code, 
(Dunkley J.) 

Naa THA E, ANR vs. EMPEROE, 

14 Rang. 143= 1936 Cr, C, 513=37 Cr, 


L. J. 793=163 1. C. 148=A. 1- R, 1936 
Rang: 329, 


Sec. 408, Proviso (b)—Appeal from 
order directing accused to be detained in 
Borstal School— Court competent to enter- 
tain the appeal. 


In respect of any order of detention in 
a Borstal School for any period passed by a 
Magistrate there is under Section 13, Bur- 
ma Prevention of crime (Young Offenders 
Act) a right of appeal to the local Court of 
Session and the only circumstances in which 
the appeal against such an order will lie to 
the High court, is when a eco-acoused who 
has been tried together with the juvenile 
affected by the order, has been sentenced 
to imprisonment for a term exceeding 4 
years, In such a oasa the appeal will lie 
to the High Court under the provisions 
of proviso (b) to Sec, 408, Br, P, Code, 
(Dunkley J. 
NGA THA E & ANR. vs, EMPEROR. 
14 Rang, 143= 1936 Cr, O. 513=37 Cr, 
L.J.793=1631,C, 144=A, I. R, 1986 
Rang 229, 


417—Appeal from order of acquitial 
—Opinion of trial Court regarding credi- 
bility of wettresses—full weight and consi- 
deration must be given. 


When a criminal ensa comes up before 
the High Court in appeal or revision 
the High Court before reaching its con- 
clusion upon fact, should always give 
proper weight and consideration to the 
views of the trial »judga as to the oredi- 
bility of the witnesses. 56 All. 645 relied, 
(Ba U and Mackey JJ.) 
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EMPEROR vs. NGA MYA MAUNG. | 
1936 Cr.C. 114= A.LR. 1936 Rang. 90. 


Sec, 417—Appeal against aquittal— 
Principles to be followed. 


The accused in an appeal from an 
acquittal retains his right of being presumed 
ta be innocent until the charge is fully 
brought home to him. He hus the right 
which he had in the trial court of being 
given the benefit of a reasonable doubt 
as to his guilt. He must also bave the 
benefit of the opinion of the trial court 
upon the credibility of the witnesses whom 
that Court had the advantage of seeing face 
to face and judging of their demeanour 
and he has the right to ask that the 
acquittal should not be set aside unless 
the trial court has taken a perverse view 
of the evidence and has arrived at an 
unnatural and distorted confession. 10 
P. L. T. 838 followed. (Varma ct Rowland 
Jd, ) 

EMPEROR vs. CHATURBHUSJ NARAYAN 
CHAUDHURY. 

15 Pat. 108=17 P.L.T, 302= 37 Cr.L,J. 


877 = 1936 Cr, C, 543= 164 |. 74= À. 
I. R, 1936 Pat 350. 


Secs, 417 & 439— High Court when 
may interfere in revision with on order of 
acquittal, 


The High Court will not ordinarily 
interfere in revison with an order of 
aequittal, because, such en order is 
appealable ender Sec. 417 unless there 
has been illegality in the proceedings in 
the Court which passad tha order of 
acquittal or the order was made without 
jurisdiction. (Aya Bu J.) 

HTANDA MISAH vs, ANAMALE CHETYIAR, 
37 Cr. L, J.832=1936 Cr. C, 593= 
=163 I. C, 242 (2)=A.LR, 1936 Rang, 
247, 


Sec. 419—Accused tf may present 
fresh appeal through Counsel, after jail 
appeal is dismissed. 

Once an appeal presented by a convict 
from jail is dismissed it is not open to the 
sano prisoner to file another mamo- 
orandum “of appeal through a counsel. 
(King C. J. € Nanavuity J.) 

RAM JAS & Ons. vs. EMPEROR, 


Criminal Procedure Code (Contii,) 


1936 O.W.N. 194=1936 Cr. C, 314= 37 
Cr. L, J. 36221601 C. 969=A.1.R, 
1936 Oudh. 219, 


Sec: 421-- Appeal, summarily dismissed 
--Order appealed ayainst if may be modi- 
fied, at the same time. 


Tt ia illegal at the same time to dismiss 
an appeal summarily and to modify the 
order appealed from. (Rowland J.) 


BALDEU_SINGH vs. MT. DHENO GOALIN, 


1936 Cr.C. 144=37 Cr. L, J, 234=160 
L <. 152 (AJ=A.LR, 1936 Pat, 109. 


Sec. 421(1)—Summary dismissal of 
appeal after calling for records and perus- 
ing same— accused or pleader, if must be 
heard ayain although once heard when 
presenting appeal—power of the High 
Court to set aside the summary dismissal, 


Before dismissing an appeal summarily 
alter calling for the record and pernsing 
the same, the appellate Court is not kound 
td bear the appstlant’s pleader again it 
he was once heard when presenting 
tho petition of appeal. The High Court 
may, however, set aside an order of 
summary dismissal if on the fact, the 
cnse appears to be one in which the appeal 
ought to have been summarily dismissed, 
(Lort Williams and Jack JJ.) 

MANMATHA NATH SIRCAR os. DHATRI- 
GRAM UNION Boann. ` 


40 C, W, N, 128=37 Cr, L, J, 904= 
1645, C. 270, 


Scc. 422. -Omission to issue notice— 
effect. 


The omission fo issue notica under 
See, 422 is no doubt fatal to the proces- 
dings befor. tha Appellate Court. 53 Cal, 
969 velerred. ( Mya Ba J.) 


HTANDA MIAN ANAMALE CHETTIAR. 


1936 Cr, C, 593=37 Cr,L,J, 882=188 
I, C, 242 (2)= AIR, 1938 Rang, 247, 


Secs. 422, 409 & 494—Notice t 
coinplainant if necessary. : 

In a criminal! trial notice to the com- 
plainant is not necessary and he has no 
right of audience. In the Central Pro- 
vincas it ig ths practice to issue notice 
to the complainant iu certain class of cases 
only, Where compensation has beon 
awarded to the complainant jt is desirable 
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te issue notico to him, but the failure 
to do so will nob necessarily call for 
interference by the High Court. (Bose J.) 


KARTIK RAM vs, EMPEROR, 
19 N, L, J, 158. 


Secs. 422 & 445.— Notice to com- 
pin nant if obligatory in appeal from 
un tetton.—.Votice when recommended, 


\lthough an Appellate Court cannnot 
bo:aid to be acting without jurisdiction 
ini ot sendin:: noticea to the conplainant 
yet nevertheless an appellate Court should 
in taa exersise of a proper discretion, 
give notice of hearing of the appeal, from 
ga conviction, tothe complainant when an 
order of compensation had been made in 


his favour under Sec. 645 Cr, P. 0. 
(Crile J.) 
BALWANF GaANEsH MARATHE v3. 


Morib AL NATUURAM JAIN, 
“|, L. R. 1936 Nag. 147 = 19 N. L. J. 140 
=1936 Cr. C 694 1232 165 LC, 841 =À., 
1. R. 1936 Nag, 144. 


423.—Powers of the appellate 
when can be 


Sec, 
court—verdict of the jury 
interfered with, 


ta dealing with an appeal from a eonyie- 
tion by a jury,the appallate Court by reason 
of sab sec. (2) of the See. 442 is not autho- 
rise l fo alter or reverse the verdict of the 
jury unless it is of opinion that such verdiot 
was erroneous Owing to a misdirection by 
the judge or toa misunderstanding on the 
park of the jury of the law as laid down by 
him. The anpallata Court therefore gan: 
not go into tho facts of the case except to 
seo whather there has been any miadirection 


“ by the judge. (Beasely C. J. d& King J.) 


RVENANAS. BAPATILY GOUNDAN vs, THE 
Peunte PROSECUTOR, 

71 MSL J. 239 =59 Mad. 904= 1641. C. 

243.537 Cr. L J, 909=1936 M W.N. 


359=44 M, L. W' 155=1936 Cr, C,635 
=A, 1, R 1936, Mad. 516. 


Sec. 4253 —Accused tried under Sec. 
301, IL P, C., but convicted of an offence 
undor Sec, 325—appeal by accused— 
app-llate Court, if can direct retrial of 
aris sed for offence under Sec, 304. 


7 


Criminal Procedure Code (Contd,) 


Where n man is tried of a more serious 
offence and is convicted of a less serious one 
he must be held to have bean acquitted of 
the more serious offence, and the acquittal 
cannot be set aside except upon an appeal 
filed by the Local Government. Hence 
where an accused is tried under Seo. 304 
I. P. C. but is convicted under Sec. 222 
I. P.C. he must be held to have been acquit- 
ted of an offence under See. 301, I. P. C. 
aud if he appeals against his ‘oonviction 
under Seo. 355, I, P. O., the appellate Court 
cannot seti aside his acquittal under Sec.304, 
I. P.C., and cannot direct that he should be 
retried merely because it disagrees with the 
finding of the trial court that the acoused had 
not committed the more serious offence of 
culpable homicide not amounting to mur- 
dər. 50 All 722 relied on. (Alsopp J.) 


Mot: Ram vs. EMPEROR. 


1936 A, W.R§921.= 1936 A.L.J 1085= 
1936 Cr. C. 999=162 1. C. 634= ALR. 
1936, All 758, 


Sec.3423—Dismissal of appeal Sum- 
marily and modification of order oppeatled 
Srom—legality of, 

It is illegal for an appellate Court to 
dismiss an appeal summarily and at the 
sama time to modify the order appealed 
from 62 Cal. 983 relied (Rowland J.) 


BALDEO Sincu 36 ANR vs, Msgr 
DHANG GoaLin, 
16011. C. 152, (1)=37 Cr, L. J. 234,= 


935. Cr. C. 244=A. [.R 1936 Pat. 
109, 


© 
Sec. 453.—Power of Appellate Court 
to, change conviction from one section to 
another. 


The appellate court has power to alter a 
finding of conviction from one section to 
another, and this power is not lost simply 
because the prosecution has been laun- 
ehed under inappropriate section. ( Gruer 
JJ) : 
Natau SINGH Gaxrar SINGH Ras- 
PU? vs. EMPEROR. 

1936 Cr, C.4)25- A. L'R, 1936 Nag 
363, 


Bec. 423— Power of ‘appellate Court 
io change conviction from one sentence to 
another, . 
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The Appellate Court oan change the 
conviction of the accused from one section tO 
another where the facts found are clear 
and no prejudice would be done to the ace- 
aged. Butit cannot changa the conviotion 
to a section the essential element of which 
was not fully considered in the trial as that 
might prejudice the accused, (Gruer J.) 


ViritaAL SonAst MARATHE vs. EM- 
PEROR., 
1936 Cr C. 1120 =A I R 1936 Nag, 
275. 


Secs. 423 & 403-—Sessions Judge 
ordering retrtal of case by Asst. Sesssions 
Judge and Jury, if may direct retrial 
of charge of which accused acquitted. 


When at a trial held by an Asst. Sessions 
Judge with the aid of a Jury, the accused 
has been convicted of certain offences but 
acquitted of others, tha Sessions Judge can- 
nit, on an appeal by ths accused, direct 
his retrial, on a charga of which he was ac. 
quitted, 38 O. W.N. 1128 & 39 C. W.N. 
677 followed, 40 Cal. 163 distinguished. 
(Cunliffe ib Henderson JJ.) 

NAIMUDDIN Biswas &Ours. Es. 
TEROR. 


63 Ca}. 1112= 40 C, W, N. 666,=63 €. 
C.L J, 124. 


Bec, 423(1) (a)—“Thai the accused 
be retried'—not applicable to an order of 
acquittal, Aa 


Tha wordy, “that the accused bo retried” 
in Sec, 423 (1) (an) do not apply to a ease 
where thea order of acqnittal is passed on 
appeal, (Parker J.) 

EMPEROR vs. U, KADDOE- 
1936 Cr. C. 671 =37 Cr. L. J. 19008~ 
=163 1. C, 769 ~A, 1. R. 1936 Rang. 
369 


Sec. 423(b) (1)—Appellate Court if 
may enhance sentence of fine by reducing 
imprisonment —/ine if may he increased 
beyond the power of the convicting 
Mayisirate. 

it is objectionable for the Appellate 
Usurt to enhance the senterics of fine, when 
there is no appaal by tha Crown, or to en- 
hanca a senteaca beyaxd tho power of the 
convictine Magistrate. (Skemp J.) 


Em- 
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ARDEL RANMAN & Ors, EMPEROR. 


38 P. L. R 247 = 1936 Cr. C. 793 = 37 
Cr. L.J 950=164 |. C, 462 =À 1,R.1936 
Lah. 729, 
Bee. 426 -—Yonth convicted of altemp- 
ting to shoot a man if can be released 
on batt pending disposal of the appeal. 


A person who bas been convicted of the 
offence of deliberately attempting to shoot 
a man with a revolver cannot, on preferring 
an appeal from the order of conviction, be 
released on bail pending the disposal of tho 
appeal, unless he can show that his conyiec- 
tion was not justifiable. Tho fact that he 
is only 19 years of age and that it will be 
unfortunate for him to be associated with 
bad characters in jail, if ultimately it is 
found that he was not guilty, is na ground 
for allowing bis application for bail, 
(Allsop J.) s 


DHANPAL vs, EMPEROR. 


1936 A. W R. 733. =164.1,. C. 783(2) 
37 Cr. L.J. 1017 =1936 A, L. J. 961. 
21936 Cr.C.792 =A.1R,1936 All 656. 


Secs§435 & 439 - Question whether the 
object of the criminal act was acquisition 
of property or interference with onother 
person's enjoyment, if may be gone into 
by the High Court in revision. 

The question whether the principle 
object of the criminal act is the acquisition - 
of property or the interferenca with another 
psrson’s enjoymont is primarily a question 
of fact for the courts below, and ordinarily 
would not by taken up in revision if the 
Courts below have recorded any finding 
that the acts proved and the intention with 
which they were dona constituted the 
alfence of theft, (Rowland J.) 


BALDE. Narain CHAUDHURY as. 
EMPEROR. 
16 P. L: T, 891 


S:c, 426 — Further enquiry directed 
on ground of non-examination of certain wit- 
nesses—order refusing to summon such 
witnesses as Court witnesses and directing 
complainant to pay costs, if he wanted 
their evidence if proper, 


Where 2 complaint alleging grave offen- 
cas had been dismissed hy the Magistrate 
under Sec. 203, Cr. P, Code, but the Ses- 
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sions Judge directed a further enquiry in 
the matter and observed that certain wit- 
nesses should be examined, but the Magis- 
trate refused to summon the witnesses as 
court witnesses and observed that the wit- 
nesses could be summoned only on deposit 
of the necessary costs, held, that the order 
was improper, and in the circumslances of 
the case, all persons whose evidence might 
throw any light on the matter sbould baye 
been examined, regardless of any payment 
of costs by the complainant. (Patterson & 
Cunliffe JJ.) 

SURENDRA Natit DEY sy. 
Dian Der. 


KRISNA 


40 C. W, N. 1251, 


Sec. 436—I'raming of charye on, the 
minor instead, of the major section if amounts 
to discharge of major offence. 


Where a magistrate deliberately frames 
a charge on a minor section instead of on 
the Major section on which the case starts, 
his action is equivalent toa discharge with 
regard to the major offence. In such ceir- 
cumstances the Sessions Court bas power 
to order a further enquiry under See. 426, 
Cr, P 0.20 Cat. 633 & 28 Mad, 225 not 
followed; 24 Mad, 136, 42 All 128 & 60 
All, 722 relied on. (Gruer J.) 
GANGA Darra vs, EMPEROR, 
LL. R. 1936 Nag 54= 1621. C, 925= 


37 Cr. L, J, 715 (2)=1936 Cr. C. 552 = 
A. LR. 1936 Nag 87, 


Bec. 438—Order directing a minor 
girl to be handed over to her husband— 
District Magistrate, tf can set aside the 
order, 

The District Magistrate's powers under 
Sec. 438, Cr. P. Code, refer to sentences 
imposed against. the applicant before bim, 
Where the revision before the District 
Magistrate is against an order directing 
that a certain minor girl be produced in 
Court and banded over to her husband, the 
District Magistrate has ao jurisdiction to set 
aside the order. (Thom J.) 

Mori vs. BENI- 

1936 A.W.R 820 = 


=1936 Cr, C, 1111= A.I. R. 
852. 


Sec, 439—Acyuttial if may be inier- 


1936 A.L.J. 1097= 
1936 All 


Criminal Procedure Code (Contd,) 


fered with in revision merely on yround 
of wrony application of law on facts found. 


Tho High Court cannot interfere with an 
acquittal in revision merely on the ground 
that on the facts found the law was wrougly 
applied, because the facts may as well have 
bean wrongly found. The High Court 
must be satished that the acquittal is wrong 
altogether, apart from the reasons given by 
the trial Magistrato. (Cuntife d Henderson 


JJ) 
Roshan LAL Kerrey es S. Z. 
Aili. 
40 C, W. N. 931 164 I. C. 996,= 37 Cr, 
L. J. 1081, 


Secs. 438 & 439— Hiyh Court when 
will interfere in revision against an order 
of acquittal. 


The High Court will not readily reverse 
an order of acquittal made in favour of any 
party unless it appears to it that there 
has been a very grave tniscarriage of justice 
and the aggrieved party had no other re- 
medy but to move the High Court in revi- 
sion to set aside such a perverse order of 
acquittal, Where, therefore the judgment 
of tha trying magistrate is neither porverse 
nor manifestly unjust, it is not open to re- 
vision by the High Court. ( Nanavutty J.) 


Matis Baksh vs. Riaz AHMED & 
ANR. 


1936 0. W.N. 381 =161 1C. 828=37 
Cr. L,}.4 


Sec. 439—Deaih of applicani after 
making application for revision—Hfict, 


Where in @ criminal revision the appli- 
cant died after making the application, held, 
that as a case can be brought to the notice 
of the High Court by any person, and ag 
the High Court will thereafter take action 
sto motu if tbe record indicates that there 
is suflicient reason to do so, it does not 
matter whether the applicant is dead or 
not. (Allsop Ji) 


WARIDUDDIN KHAN vs. EMPEROR. 


1936 A. W. R. 273 =1936 A. L. J. 253 
= Al, R. 1936 AN. 313.= 162. LC. 388 
FE Cr, L. d. 565 (1)=1936. Cr, C, 
476. 
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Sec. 439.— Conviction based on taint- 
ed evidence of accomplice—High Court, 
af will interfere in revision, 


Ib is not usual for the High Oourt to 
interfere in revision with a decision of 
the lower Court when that decision is 
based upm a consideration of the evidence 
on the record, but when tha evidence is 
that of accomplicas, and the lower appellate 
Court bas not given weight to this factor 
and has upheld the conviction by the lower 
Court upon tha tainted evidence of ascomp- 
lices, the conviction cannot be upheld by 
ine High Court in revision. ( Nanavutty 


JAGADISH PRASAD vs, EMPEROR, 


1935 O. W. N, 829= 1641, C. 428, (2) 
= 387Cr. L. J, 951= 1936.Cr.C. 1083= 
A.1,R 1936 Oudh 401, i 


Bec. 439.— Limitation Jor application 
in revision, 

The practice prevailing in the Patna 
High Court is not to entertain applications 
in revision not presented within sixty days 
of tha order applied against, Thereis no 
reason to depart from this usual practice, 
where there is nothing ot Special impor- 
tance to justify suoh departure. ( Rowland 
J, 


BALDEO SINGH vs. Mss. DHENO GOVLIN 


160 1, C, 152' (1)=37Cr. LI, 234= 1936, 


Cr, C144.=A, 1, R. 1936 Pat 109, 


Bec. 439—Accused deprived of pro- 
tection and privilege of substantial nature. 
— Proceeding liable to b; quashed in 
revision. 

Ordinarily any attempt to deprive the 
acoused of the protection and privileges of 
a substantial nature which the law confers 
on him must result in a quashing of the 
proceadings. { Bose J.) 

VISWANATH PANDURANG KUMBI ps, 
4 IN 
EMPEROSG Cr. C, 1040= >. R.1036 Nag,249 

Sec, 439--Accused, if may be acqui- 
itted in reviston proceedings for enhancement 
of sentence. 5 

The High Court may when hearing B 
reference from the District Judge for the 
enhancement of tha santenoe passed on the 


Criminal Procedure Code (Contd,) 


accused direct the acquitttal of the accused 
if the ease against him appears to bo dou. hi- 
ful. ( Abdul Rashid J.) 


RAJINDRA NATI vs, THE CROWN, 
58 P, L, R, 228 


Secs. 439 8 528 (5)—0rder trens- 
Jerring case without notice to other side 
— liable to be set aside in revision. 


An order by a District Magistrate trins- 
ferring a case without giving any renton, 
and withou$ notice to the other sido is 
Hable to be seb aside in revision ( Gruer J. ) 

CHOTEMIYA vs. ASRAH MIYA. 

|, L. R, 1936 Nag, 87 = 1936 Cr, C. 705 


=37 Cr, L, J, 1006=1641, C, 629 =A, 
1, R, 1936 Nag. 151 


Secs. 439 & 253 — Witnesses let 
by complainant before prosecution iad 
begun, not summoned—effect. 


It ig a grave error on the part ofa 
Magistrate to refuses to summon any wit- 
nesses whom the complainant has cited he- 
fora the evidence for tha prosecution bas 
begun, and the order for  dischar;irg 
the accused is liable to he therefore sot 
aside. ( Grille J.) 


SETH THAKURDAS vs. NALAYN, 


LLR, 1936 Nag. 205= 1936 Cr, C, 8:5 
=A,1,R, 1936 Nag 192! ; 


Secs 439 & 526 (3)— Right of «e 
used to be heard in revision—Tran. fer 
of appeal pending tn lower Court to Link 
Court tf prejudices accused. E 

Under Sec. 526 (3) tho High Court an 
transfer any appeil panding ir a lower court 
to 1t8alf for trial,proviided it is expedient Tur - 
the ends of justios for it to do so, andin tint 
casa the aceased would be deprived of 
what ha calls his right of revision. Asa 
matter of fact the accused has no sich 
right, Interference in revision is purely 
discretionary ; it is Dot even necessary to 
heat the accused, The fact that he is in- 
variebly heard and the fact that the discre: ion 
conferred by 8ec.439 is exercised in a Jiiti- 
cial manner,doea not make any difference to 
the fact that the accused has no right lto 
any of these things, All that he is entiied 
to is that a second cours of compet mt 
jurisdiction shonld hear his ontire ciso 
as an appeal. If he gets that, hu has oltai 02 
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all that the law allows him and whon the 
High court hears his sppeal in place of & 
lower court, he has obt ined a good deal more 
than he had any right to claim. (Vivtan 
Base J.) 

BAPURAO vs, FM1 BROR. 

1935 Cr. C, 715 =A, IR, 1956 Nag 160 

Fac. 439 (6)—tppeal frout a con- 
vicium in trial by ‘ury~-applicition by 
(tov, for enhanceme tof senter.ce—court, 
if con go into facts. 

Sac, 439 (6), Cr. 2. Code cm not over- 
ride the express and imperative provisions 
of Ses, 123. A convictsd person in showing 
causa against his conviction unde: Bec, 439 
(6) of ths Code bas on[y tha same right ng 
he kas when he comes before the court by 
way of an appeal under Sec. 423. An ap- 
pelli.to Court is therefore net entitled to 
go into facts of the case and reverse the fin- 
ding of the jury by reason of fact that the 
Crown bas applied under Sec. 439 for 
tho enhancement of the Sentence passed 


by the trial Court (Beasely C. J. & 
King J.) 
RATNASABAPATHY vs Tiunu J'uBLIc 


Pre sucu'ron MADRAS. 


59 Mad 904=71 M,L, J,231,=1641C 
243-237 Cr, L, J, 2909-1935 M. W, N, 
459= 44-L, W. 155= 1936, C-. C.635- 
A. l. R, 1936 Mad 516. 


`. See. 439(6) & 423(2)—Riy st of ace 


used io show eause agatnst conviction 
wher rule issued to show cause fo enhance 
men! of senlence—Verlict of jur; if may 
be q vestton vd. 

fee. 439 (6) Cr. P. ©. entitles the per- 
son who has besn called upon to show 


| oausa why his sentence: should net be en- 


hanced to show cause ::gainst bis conviction, 
sa far aa Sec 423 (2) allows. The sombined 
effact of Sec., 439 (6) and 423 (2) is to enti- 
tle the accused to guostion the conviction 
by showing that the judge misdir-cted the 
jury or that the jury misunderstood the 
law ag isid down by the Judge in his 
charge. The acoused is not entitled to qu- 
estion the propriety of the verdict of 
the jury. (Neamatulinh & Ganga Nach JJ.) 
EMVEROR vs- BISWANATH, 
A, l. R, 1936 All, 850 
Sec, 449—Power of Hiyh Couri under 
the elion. 


Criminal Procecure Code (Conża.) 


The terminology of See, 449, Cr. P. 
Code is so char and definite that there is 
hardly any rule for entertaining any unopr- 
tainty about he plenary powers of the High 
Court. It ca inot with dua conformance to 
the law rafuse to entertain an appeal on a mat- 
ter of fact net withstanding that the jury’s 
verdict is un:nimous and concurred in by 
the Judge’ Nevertheless, the powers unres- 
tricted as the: are, mash be exercised in ac- 
cordance with tha well recognised princi- 
ples governiry appealsin general, (Grille 

J.C. & Niyon A. J. C.) 


JAMES DOW DALE vs. EMPEROR, 


31 N.L R, (Suppl) 215 =A. l, R, 1936 
Nag, 103 =1621,C,430 =37 Cr, L, J, 
607= 1936 Cri C, 605. 


Sec. 473.—Certificate of visitor of 
lunatic asylunı—if reautres to be formally 
proved. 


A certifica:e signed by the visitors of a 
lunatic asylum, and its enperintendent, in 
the prescribed form is a public document, 
and is not reyuired to be proyed in view of 
Sec, 473 Cr. P, C. ( Lert- Williams & uv ack 
Jd.) 

KALIDAS SARKER vs. EMPEROR. 

- 63 Cal 425 


Sec. 4706 —Complrini under, against 
certain persors—Mayisirate, if debarred 
from proceeding ayainst others against 
whom conyploint not made Or refused to 
be made—C mplaint. if need be against 
specified persi ns. 


A complant made under Section i76, 
Or. P. C. need rot be uvainst any spec’ fied 
individual or individuals; and eyan when 
the complaint names certain persons as 
the accused, the Magistrate enquiring ‘nto 
the same is not debarred from taking action 
against other persons whom the evidence 
may disclose to be concerned in the ma:ter, 
even though the Court making the come 
plaint may have refused to make a oom 
plaint agains: them, on being moved to do 
so, 210. W. N. 950 foilowad; 33 Cal. 339 
at frou, { Lort-Wiltiays & Jack 
JJ. ” 


NITAI CH\RAN GILOSH vs, KSHETT RA- 
NALIL GANGULY’ 
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63 Cal, 819 =40 C,W.N573= 1936Cr, 
C. 289-537 Cr, L, J, 221= 162 }, C, 102 
=A’, R, 1936 Cal. 142, 


Sec, 476—Order for prosecution under 
the section, tf may be set aside on purely 
lechnical grounds. 


In the case of an order for prosecution 


under Seo.476,Cr P.Code the absence of a lind- 


ing by the lower court that it is inexpedient 
in the interest of justice that an em 
quiry should be made is not itself fatal to 
the procesdings. An order io prosecute 
should not be set aside on purely technical 
grounds if it appears on the facts that the 
Oourt below had come to æ finding as to 
the desirability of a prosecution and the 
only defect was omission to use the exact 
words of the section. ( Rowland J.) 


NAWALAL JHA vs, EEPIORR, 


1591, C'117=37 Cr, L, J, 193-1936 
Cr, C. 254=A, i, R, 1936 Pat 1162, 


82c, 476—Complaint under See. Li 6— 
who is competetent to make. 


The power to make a complaint under 
Seo. 476 Cr, P. C. is nob among the powers 
spéecilied in Sees. 345 4 Cr, P, C. and is not 
a Magisterial power, for it can be exercised 
as weli by Civil or Revenue Courts as by 
Griminal Courts. { Dhavie J.) 


JOGESWAR BINGU vs, DMPERUR. 


15 Pat, 26=17 P.L T. 23421936 Cr,C. 
539.=37 Cr, L., J, 893=1641C, 86= A 
LR. 1996 Pat, 346 


Sec. 476 —Preliminary enyutry if must 
be made—notice if reyutred to be piven to 
the accused. 


Although it is desirable that notice 
should be given to the aceused before taking 
action under See, 476, Cr. P. Code, in order 
ta give the accused an opportunity to offer 
any explanation which he might be ino 
position to give, yeti there is nothing in the 
provisions of that section making it obli- 
gatory on the Court to issue notice. Sec 
476, however makes provision for a preli- 
minary enquiry, but the making of the 
inquiry or the extent of it has been left 
antirely tò the disergtion of the Court 
Nor docs it appear essential that the proli- 
minary enquiry if any, must be mado iu 


Criminal Procedure Code (Cat) 


the presence of the accused or after giving 
notice to him. (Srivastava J.) 
SAJJAD HUSSAIN vs, EMPEROR. 
10 Luck 503 


Bee, 476— Sanction tu prosecute fur 
offences under Secs. 209, £67 4 £71, Penal 
Code— necessity for holding  prelimtrary 
enquiry. 


A complaint under Sec, 476, Cr. P. Code 
in respect of offences under Seos, 209 
476 & 471, Penal Code, should not be 
made by a Court, before the matter 
has boon thoroughly sifted by it in the 
course of a regular judicial enquiry. 
(Nanvatty J.) 


GAURI vs, EMPEROR. 


19360, W, N, 26g¢=160 I, C. 662 = 37 
Cr, L. J, 518 


Sec. 476 & 476B--Complain? under 
Sec. 476 by trying maytstrate - appeak to 
whom lies. 


An appeal lies to the Sessions Judge 
under Sec. 476B, Cr. P, Code, when a 
complaint has been filed aud prosecution 
has bean ordered by the trying magistrate 
under See. 476, Cr. P, Code. 11 Lah, 55 
& 52 All, 79 followed, (Agha Buidar J.) 

JODPA vs. THE CROWN. 

3a P. L, R, 16=164 LC, 1057 = 37 Cr L. 
J,1,C.43= 1936 Cr,C 7962 A, ), P1936 
Lah, 828, 


Sece, 476 & 476B-—-Complaini ayu- 
inst which no appeal has been preferred 
af can be challenged before the Magistrale, 


When a Court has mado a complaint 
under Seo, 476, Cr. P. Code, tho party 
agerieved may file an appeal. Whore 
no such appeal has been preferred, it is 
not open to the party to challenge tho 
complaint itsslf before the Magistrate. 
(Parker. J.) 

EMPEROR vs. U. KADOR. 

A, I. R, 1936 Rang, 369= 163 I.G, 769— 
37 Cr, L. J. 1008=193¢8 CrC. 771 

Secs. 476, 476B & 165--Subor 
dinate Judge directing complaint im 
proceedings arising out of swit valned 
at above Rs. 5, 000—~uppeal against order 
dirceting complaint, where should be Aled, * 
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An order passed by a subordinate 
judge under Sec. 476 Cr.P:Code directing the 
presentation of 2 complaint against 2 person 
passed in a procesding arising out of a 
guit valued at over Rs, 5,000, is, by virtue 
of Section 19513) appealable to the District 
Judge, and not to tha High Court. (Row 
land J.) 

THAKUR PROSHAD @s, EMPEROR, 

17 P. L. T, 66=161 I. C, 20=37 Cr. L.J. 


313=1937 Cr. C, 159=A, 1, R 1936 
Pat. 122, 


Sec. 479A— Power of Deputy Commis- 
sioner to direct complaint being made in 
respect of offence in Tahsildar's Court. 

The Court of the Tahsildar dealing 
with mutation cases being subordinate 
to the Court of the Deputy Commissioner 
the Deputy Commissioner in tha exercise 
of his powers as a superior Conrt under 
Seo 476 A has authoijity to direct a 
complaint being made in respect of an 
affonce committed in the course of 
mutation proceedings in the Court of 
the Tahsildar, (Srivastava J,} 

SAJJAD HUSSAIN vs. EMPEROR. 

10 Luck 503 


Sec. 476B—Appeal to District Judge 
against complaint by Munsif—subor- 
dinate Judge if competent to deal with 
such appeal, 

The Court of the District Judge being 
‘the Court to which the Court of the 
munsiff ia subordinate within the meaning 
of Sec. 195 (3) of the Cr. P. Coda, an 
appeal from a complaint made by a 
mnnaif under See. 476 of the Code, can 
be heard hs the District Judge only, und 
cannot ba dispossed of by a Subordinate 
Judge, (Rajpi JS.) 

MEHADT HASAN vs. EMPEROR, 

57 All, 687 

See. 477 & 471 —Complaint by 
Civil Court ander Sec. £°6—Distriet 
Court Magistrate returning complaint- Civil 
if can subsequently pass commitment 
order under Sec, 474. 

Tho Cr. P, Code does not bar a Court 
from altering ar roviewing its complaint 
under Sec. 475, Cr. P. Code, Accordingly 
where 4 Small Cause Court Judge makes 


for Sanciion to 


Criminal Procedure Code ((intd) 


a coimplrint under Seo. 476, Cr. P. Code 
toa first clasa Magistrate and on tha 
suggestion of tha Magistrate the District 
Magistrate returns the complaint to the 
Small Causs Conrt Judge and asks him 
to make a commitment to Munsiff under 
Sec. 473, Cr, P. Code, ib is open to the 
Small Cause Court Judge, when the 
record ia sent back to him by the Dis- 
trict Magistrate to pass an order of 
commitment under Seo 478, Cr. P. Code 
after making a fresh enquiry. (Bennett J) 


JAGATRAM & ANR vs. EMPEROR. 
1936 A.W, R1125 =1936A.L,J. 1199 


Bec. 476—Application for prosecution 
under Sec. 476 should not be allowed unless 
there is reasonable probability of conviction 


The terms of See 476 Cr. P. C. indicate 
that the desirability of prosecuting the 
offender shonld be present in the mind of 
the Court during the proceedings in the 
course of which the offence waa committed 
or brought to its notice, and prosecution 
should not be allowed unless there is a 
reasonable probability of conviction 34 Cal, 
591 € 37 Cal, 250 relied {Dunkley J.) 


U. P. THEIN oss, BUTA KIAN. 


1936 Cr, C. 963=A,1,R. 1936 Rang. 
473. 


Sec, 476— Application by plaintif 
; prosecute defendant for 
perjury— Application not pressed after plain 
ifs death by his legal representatives— 
Court tf may proceed with application. 


Alter putting in a petition under Sec, 
476 the plaintil dial, and his sons did not 
dosire to tako any part in prosecution of the 
application, 

Held, the death of the plaintiff made vo 
difference at all, The Court once having 
heen moved, it was a question for the court 
to decide and not the partion themselves, 
(Beasely C. J3 
VENKATARAMA REDI vs. SRINIVAS REDDI 
& ANOTHER. 


1936 M, W, N,991=1936 Cr,C, 358= 
37 Cr, L. J, 557 = 162 I.C. 285=A,1, 
R. 1936 Mad. 350. 


Ld 
Bec. 476A Coħplaint under Sec. 476 
Cr, P. C. by trial Court--Appellate Court, 
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if may withdraw prosecution, Additional 
Sessions Jddye if may exercise functions of 
App late Court, 


An appellate court bas jurisdiction to 
dire:t withdrawal of complaint if it is not 
satisiied with the casa for the prosecution. 
The power ean be exercised by an Addi- 
tion:.] District Judge in tha sume way as a 
District Judge. (James J.) 

LEYAS NARAIN SING us, 
BIN H. 

17 P. L. T, 276237 Cs. L, J, 838= 


1936 Cr, C. 581=1631, C, 451=A,1, 
R. 1936 Pat, 352 


Ese. 482 Order under ‘he section, if 
musi be made on tie date on which offence 
00CU.'8, 


Under Sec. 482. Cr.P.Code, t 18 Court does 
not «lispose of the offence but it merely makes 
acomplaint. It isnot necessary that an 
orde: under the sectson should be passed on 
the day on which the offinee. occurs. 
(Bennet £.) 


TIALKHAN INGIL vs. EMPEROR, 


1936 A, W. R. 879=1936 A, L, J, 1356 
=165 I, C, 698 = 1936 Cr. C. 1003=A, 
L R. 1936 All. 762, 


Sec. 488. (1) Order firing amount 
of mrintenance to take effect immediately 
Restrictive conditions not allou ed. 

A Magistrate acting under Sec. 488 Cr. 
P, C, is entitled only to fix ths amount of 
maintenance to tale effect immediately 
without any eonditians, (Grier J.) 

P, E, CoELHU. vs, COBLHU 

1936 Cr, C. 913=A. |, 8. 1936 Nag, 
263. 

Sec. 488 (5) Living i adultery’ 
meaning of 

Tha words ‘living’ in adu.tery do not 
indicate one or two lapse Iron virtue but 
devote a continuons conduct o` immorality 
with a man with whom shei. committing 
adultory. (Dunkley J.) 

MA MIYAKHAN ts. GODES HO 

1936 Cr.C. 864=165 Í, C, 235=A 1, R. 
1936 Rang. 446, 

Sec, 488 & 531.—Order of maim 
tenance passes by Majistrate vithout juris- 
diction—effect, 


DASRATH 
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A Mag sirate passing an order for pay- 
ment of maintenance bya person residing 
outside the territorial limits of his disirict 
is enforce: bla, by wirang of the provisions 
of Sec. 53. Cr, P. C., vnless there has loon 
u miscarri ige of justices, (Skemp J.) 


BALWANT Sixcn vs, MI PARBOJ', 
38 P, L, R, 963, 


Bec, 498 Proceeaing under section, if 
competent where person lawfully comn ited 
and impr-soned by o competent Cou 't of 
law, 


Where a person bas been convissed 
according to law and sentenced to in-pri- 
sonment by a courto! competent jurisdic- 
tion, ib cannot be said that the person has 
been “illsgally or improperly detained” 
within thi meaning ol Seo. 491, Cr, P, Code 
and the High Court cannot interfere under 
that seeticn, (Stone O. J. è Nyogi J.) 


Diwa>: SINGH vs, EMPERGH. - 
1. L, R, 1936 Nar 99-19 N, L.J, 84= 


1936 Cr. C. 663=A,1. R. 1936 Nag. 
132, 
Sec. 494. Technical adiffeuliy in 


joint iria’ of accuse’—Court should nol 
acquit ani aceused bui should oder 
separate trial, 


If theru is any risk of misjoinde: of 
charges by two accused heing tri:d together” 
then thair separate trials should be ordered. 
It is wrong to aequil an ncoused against 
whom a p:imafacie case had been made out 
by the prcsecvtion evidence merely to avoid 
the technival difħculty (Reher/s Cou, d 
Dunkley 2.) 


Noa Fo HTEVE 1:, EMPEROR, 


1933 Cr, C.969 =A, 1, R, 1936 Iang, 
474. 


Sec. 494 (a) Person dischoryed 
under the section if may be put back on 
trial or put back in same proceedinys, 


Per Derbyshire, C. J. Panckridge if. U. 
Ghose Bartley JJ. A person discharged 
under Sev. 494 (n) Cr. P. Code, cannot! be 
put back iato the proceedings to be ‘ried 
along witl: tha other co accused, but may 
ba tried, if he is to be tried in other pior 
ceodings cn the sume harge, 
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Per Mukherjee J. Tho withdrawal of 
prosecution under Seo. 494 (a), Cr. P, 
Code, is intended to be unconditional, and 
revival of the proceeding against the person 
concerned in the view that his evidence has 
not been satisfactory, would be most im- 
proper & unseemly, although such course is 
not forbidden by any express provision in 
the statute. 


HARIHAR SINGH vs. EMPEROR. 


40 C, W, N. 876 1631, C. 9=37 Cr, L, 
J. 758=63 C.L, J, 36721336 Cr. C. 
583=A,1 R, 1936 Gal. 356 (F. B,) 


Sec. 497 (5)— Accused released on bail 
trying to influnce witness and to destroy evi- 
dence against him—accused, tf can be re- 
arrested. 


The granting of bail in a non-bailble 
offence is a concession allowed to an ac: 
cused person, and it presupposes that bhia 
privilege is not to ba abused in any manner, 
amd “that the sacoused person has not to 
come into contact with the prosecution 
witnesses or to experi any undre influenco 
on them so ag to destroy the evidence or 
to minimise its effect against him. It isa 
sort of trust reposed in him by tho Court, 
and if if is found that he has betrayed this 
trust in any manner or that he has misused 
the liberty thus granted to him by the Court 
it disentitles him to the privilege so granted. 
This ia more specially so, when he happens 
to ocaupy a dominating position in relation 
to the witnesses concerned and ean injure 
or benefit them by his own act. (Din 
Mohammed J.) 

EMPEROR vs. JIVAN LAL GAURE. 

17 Lah, 779=A, 1,R,1936 Lah, 730. 


=164 10,376=37 Cr, L. J, 937 21936 
Cr, C. 765= 


Sec. 499—Bail bond—time and place 
at which the accused as to appear must be 


menttoned —omtssion to statz so makes the 
bond void. 


Bail procasdings are special procesdings’ 


abont which there are specific directions in 
the Codes and they must be atrictly followed 
The time and place at which the accused 
is to appear must be mentioned in the bond 
and if the acoused is to appear in some 


‘other Court, tha bond must expressly say 


so. Where tha bond is executed in a prin- 
ted form, in which the blank spaces regard- 


8 


Criminal Procedure Code (Toni) 


ing time and place where the aceused ig to 
appear is not filled up, it cannot be enfor- 
ced, for its vagueness. What the surety 
thought or did nat think is immaterial, for 
tha terms of a surety bond baye to ba 
determined by the language used in the 
bond itself. It is not fora surety to show 
that the bond is illegal, but for tha Crown 
to show that the document it wishes to 
enforce is one which can ba enforced under 
the law, 30 Cal, 107 (1}and 2 Rang. 581 
(2) relied on. (Bose J.) 


EMPEROR vs. QHINTARAM, 


A.i. R. 1936 Nag, 243=1936 Or. C, 
1037 = 164 1, C, 825 


Sec. 509—Conviction of accused in 
the absence of medical evidence regarding 
cause af death, if sustenadle, 


It is an elemantary rule that exoept by 
a plea of guilty, admissions dispensing with 
proof as distinguished fram admissions which 
are evidential, are nob permitted in a crimi- 
nal trial. Therefore no consent or admis- 
sion by tha prisoner's advocate ta dispense 
with the medical witnass can relieve the 
prosecution of proving by the evidenes the 
nature of the iujuries received by the de 
ceased and that the injuries were the canse 
of death. (Cornish & K, S. Menon JJ.) 


RANGAPPA & Ons. GOUNDAN, & ANR 
IN RE. 
59 Mad, 349=70 M.L.J. 447=161 |. 
C. 667=37 Cr, L. J, 471=1938 M, W. 
N.110=43 M.L. W, 305=1936 Cr.C, 
S09= AIR 1936 Mad 4289 
Secs. 516 & 517 —Magistrate if can 
order Bank of accused, charge of cheating 
or criminal breach of trust to stop payment 
or direct accused not to operaie an account 
—"Stop order” illegalily of 
A Magistrate hay no jurisdiction to 
order the Bunkera of an accused who ia 
charged with cheating or criminal breach 
of trust, ta stop payment or to make an 
order on the acoused directing him not 
to operate on his account, particularly 
when there is nothing to show that the 
the money in the Bank is part of the pro- 
oseds of tha offence. (Lort Williams & Jack 
JI) 
MAKHAN LAL ÇHATTEJEK Ws, 
EMPEROR 
40 C, W, N. 96-37 Cr. L. J. 935 (1) 
2164 I, C, 377. 


THE 
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Secs. 517 & 520—Property, when 
no offence in respect of same proved 
and accused acquitted, if must be r:stored 
to person from whom taken or may be 
ordered to remotn in trial court in case of 
aida claims, pending decision of Civil 

ourt. 


Under Sse. 517 of the Cr. P. Code, a 
Magistrate or the Court passing an order 
under Sec. 520. is not bound, in every case 
in which no offenes is proved to hava been 
committed in respect of proparty and the 
accused is acquitted, to restore the properby 
to tha person from whom it was last taken. 
When there are conflicting claims to the 
property, it may proparly ba ordered to 
remain in the oustady of tha trial Court, 
pending desisiona by a civil court of com- 
patent jurisdiction, 28 ©. W. N. 1094 
followed. (Guha if Bartly. JJ.) 


RAMPHL TATWA vs, JASODIA MALA- 
IN. 


40 C. W. N. 862, 


Secs 517 & 520—Additional Sessions 
Judge, if may refuse order by Deputy 
Magistrate ander Sec, 517 in a case of 
acquittal, 


An order under Sec. 517 made by a De- 
puty Magistrate in a case in whieh the naceu- 
sed is acquitted may ba revised under Sec. 
620 by on aditional Sessions Judge. (Guha 
Ê Barily JJ.) 


LA 
RAMPHAL TATWA vs, JASODIA MALAIN. 


40 C. W. N. 862 


Secs. 217 & 523—Powers of the Court 
ander the section. 


The object of Sec. 517 & 522 Or, P. 
Code, is to provide a summary method for 
restoring property which has been recently 
stolen or otherwise dishonestly acquired to 
its lawful owner. When however there ia 
no definite charge against the person found 
to ba in possaasion of the property, it is 
not op3n to the criminal courts, to enter 
into roving euquiry as to the rights of pos- 
session of differant claimants. Such right 
can only ba enquired into by the civil 
Courts. (Bose J.) s 


RANI SONA BAHU vs. SOBHAG BINGI 
19N. L, J, 264. 


Criminal Procedura Code (Con?) 


Sec. 520—Order of acquitial by magis- 
trate toyeiher with order under Sec. 
517-— Sessions Judge. if may deal with 
latter order. 

Tho words "Court of appeal" in Sec. 
520 Cr. P. Cede ara nob limited to tha 
Court before which an appeal may lie or 
may be pending in the particular case, but it 
applies to the court to which an appeal 
would ordinarily lie from the Court 
which made tno order. Secondly, when a 
Magistrate passes an order of acquittal 
and makes and order under Sec. 517, Cr. P, 
Code, the Se%iong Judge has jurisdiction to 
doai with and sot aside that order under 
Sac. 520, although no appeal lies to him 
from the order of acquital. 3 Cal. 379; 7 
Rang, 345 & 56 Bom, followed. ( Guha 4 
Bartley JF.) 

BASURDDIN BISWAS vs. GANI 
SAUDAGAR. 

40 C. W. N, 287=1691.C, 591 =3f Sr. 
L.J, 313=1936 Cr C, 112=A,1. R, 
1936 Cal 21 

Sec. 523 —Properiy seized by police— 
Persons from whom property seized 
nat shown to have committed offence — Some 
other person claiming properiy—Duty of the 
menyistraté. i 


Under See. 523 Or, P. Code, what 
the Magistrate has to consider is, who is 
eutitlad to possession of property which 
bas been seized by the Police. Where it is 
proved that the person from whose pongeg. 
sion the property was seized caine by it 
dishonestly, the Magistrate may have to 
consider the gnestion of title in order to 
determine the bost right to possission, But 
where it appears that the police have seized 
property from a person who ia not shown 
to hayo committo any offence in regula- 
tion to the property, then the Magistrate 
can only huld that, that person is entitled 
to possession of the property. Any otbor 
person claiming the property must seek his 
remedy in a Civil court, and the burden 
will be upon him to prove hia title 56 
Mad. 654 & 54 Cal, 288 relied on ( Beau- 
mont C. J. & Macklin. J, ) 

LAKSUMI CHAND RAJMAL vs. GOPI 
KISAN BALMUKUND. 

60 Bom, 183=38 Bom, L. R, 117.= 162 


L ©, 265=37 Cr, L, 5,573 =1936 Cr, 
Ç. 363.=A, L R. 1936 Bom 171, 


MIA 
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Sec, 523\1)—Confiseaticn, should not 
be ordered on mere suspicion, 


The Court stould be slow in passing 
an order for forfeiture in oases of mere stis- 
Picion, undor See, 523 Cr. P. O. (Gruer 
J 


Syep MAHBUB vs, EMPEROR. 


19 N, L J. 244=1936=Cr.C, 1139 A. 
1, R, 1936. Nag, 266. 


Sec. 526/1)(a)-—Applicaiion for trans- 
fer on the ground of. apprehcnsion that 
accused would not yet fair trial— Facts to 
be consider by the High Court. 


When an acused apptied under 526, Cy, 
P. C. for transfer of his ca# on the ground 
of his apprehension of hig not getting a 
a fair trial in the Court of the trving ma- 
gistrate,the High Court before taking action 
under the Section must be satisfied that the 
apprehension in the mind of the accused is 
not a fanciful one. (Mackney J.) 


“Ko Ko Gyl vs. EMP EROR. 


A, I, R,1936Rang, 114=161 1. €, 210 
= 1936 Cr C, 181=37 Cr, L, J. 436 


Bec. 526 (1) (a)—Hostile aimospherc 
prevailing in the District—aceuscd, tf 
entitled to a transfer of his case. 

Where the atmosphera of the place 
where the aceused is put up for trial is 
charged with opposing currents and cross 
have happened 
which are calculated to create in the ma- 
inde of the acotsed a reasonable apprehen- 
sion that he would not baye an impartial 
trial in the district, it is proper in the in- 
terests of justice to transfer the case to 
some other district. ( Nanavutty J. ) 


ALI Raza BEGG & Ons} vs. EMPEROR, 


1936 O. W. N. 354,= 160 1, C, 695,= 37 
Cr. L, J, 386, 


Sec. 526(1Xa)—No suggestion of 
partiality of Magistrate — transfer 1f can be 
claimed on the ground that Mayisirate was 
unduly anxious to finish case. 


When ib is not suggested that the Ma- 
pistrate is not quite impartial or that he is 
prejudiced in any way about the merits of 
the case, the mere fact that he said to the 
complainant that he was determined that 
„bhe case should be finished in some way or 
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other either by dismissing if for default or 
discharging accused or any olher way, is no 
ground for transfer. ( Allsop J.) 
MST KAMINI BEGAM vs, BASHRI-UL- 
ZAMAN KRAN & ORs, 
1936 A, W, B, 138.= 1936 A, L, J, 975 
=165 |. C, 20237 Cr. L. J. 1100= 
1936 Cr. C. 891=A, 1, R.1936, All 
695. 


Sec. 526(1}(a)— Accused, if can apply 
for transfer on the ground of his betny 
committed by the Sessions Court for con- 
tempt of Court. 

The mere fact that in tha course of a 
trial in a Sessione Case, an accused is co- 
mitted of contempt of court by the Judge, 
is no ground for the transfer of the Sessiona 
(aso from his court, { Iqbal Ahmad J.) 


SALIG RAM vs. EMPEROR. 
1936 A, W, R, 967 


Bec, 526(1)Xb)— Mistake of law by 
trial Couri, if a ground for transfer. 

A mere mistake of law committed by a 
court duing the trial of a case is no ground 
for the transfer of a case unless it is made 
to appear that the court with a view to 
prejudice the parby applying for transfer 
passed an illegal order. ( Igbal Ahmad J.) 

SALIG RAM vs. EMPEROR, 

1936 A, W, R. 967, 


Sec. 526(1)(4)— Transfer of case after 
cutire prosecution evidence had been 
recorded, if proper. 


e 
Where almost the entire prosecution 
evidence has keen recorded, it is not proper 
for the Magistrate to transfer the case from 
his Court to another Court on the ground 
that the Magistrate ig rather busy. 
(Abdul Raschid J.) 


BAIJ NATH vs. RAM SARUP, 
A.1.R.1936 Lah 827,=1936.Cr,C,795. 


Bec. 526(8)—Proceedings in trial 
Court, if must be stayed on High Couri 
admitting application for transfer. 


Whon on an application for the transfer 
of a case is admitted by the High Court, an 
order for stay of proceedings in the trial 
Court, even if not .csprassly made, is im- 
plied, and the trying magistrate ought to 
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stay the case ag soon aa he is informed that 
the application for transfer has been admit- 
wa by the High Court. ( Mohammad Noor 


ISHAR SINGH vs. SHAMA DUSHADH, 
17 P, L, T. 627, 


Bec. 526(8)— Magistrate  procezd- 
ing with trial, when application made for 
stay to obtain transfer from High Court 
—Such hasty proeceding in itself asufi- 
cient ground for transfer—Cosis for de- 
nove trial, 

Sec. 526 (8) enjoins that the Magis- 
trate shall giye a reasonable adjournment 
for the express purpose of affording an 
applicant an opportunity to obtain a stay 
order from the High Court, and the refusal 
to adjourn proceedings is therefore deli- 
berate. A Magistrate refusing to do so 
gives the accused person reasonable ground 
for apprehension that be will not be unpre- 
judiced in the conduct of the trial, and such 
hasty action in itself will be a sufficient 
ground for transfor. Tha costa of a de-novo 
trial should not be given on the complai- 
nant, but should be borno by the crown. 
( Grille J, >) 

BALIRAM KASHINATH vs. MT, MARUBAI. 
Al R. 1936 Nag, 233, 


Sec. 526 (8)—Refusal to adjourn a 
case under Sec. 586(2)—if suficient ground 
in siself for a transfer—Bona-fide mistake 
of law—no ground of transfer. 


è 

On a Magiatrate refusing to believe the 
ples of illness by the accused, an appli- 
cation was made for stay of proceedings to 
moye the High Court for transfer, The 
application was rejected. 

Heid, the order refusing to stay was an 
irregularity ag the mandatory provision 
under Sec. 626 (8) was neglected. Although 
o bonafide mistake of law on the part of a 
Magistrate 1s not in itself a good ground of 
transfer, the flagrant disobedience of the 
obligation to adjourn the case under Seo, 
626 { 8 ) was sufficient reason for granting 
a transfer. { Gruer J.) 7 

NARAYAN vs.BALA URKUND KUMBI. 

A. 2. k, 1936 Nag, 446-165 I. C. 425 


<37 Cr, C, L, J, 1146-1936 Cr, C. 
693, 
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Secs 526(8) & (9)—Application for 
adjournment—order adverse to accused 
passed on same date on which application 
filed—Court, if can reject appltcateon. 


Where in tha course of a trial ina 
Sessions case, the Court cancels the bail 
bond of an xcoured and orders that he be 
takon into custody and subsequently on the 
same date the accused makes an application 
under Sec. 626(8), Cr. P. Code, for adjourn- 
ment of the case, the Court is not justified 
in rejecting the application under sub sec, 
(9) of Sec, 626. (Iqbal Ahmed J.) 

SALIG RAM vs EMPEROR. 

1936 A, W, R, 967. 

Sec, 528(2)— Complaint against near 
relation of District Magtstrate--Case 
transferred io Sub divisional Magistrate 
for disposal— Objection by complainant that 
such Magistrate would be called as wttness— 
Case shonid be transferred from the fle of 
the Subordinate Magistrate, my 

A complaint against a “near relation of 
the District Magistrate should be tried by 
Magistrata who is of equal rank of tha 
District Magistrato. Where a District Magis- 
trata transfers a complaint againat the 
Superintendent of Police; whois his brother- 
in-law, for disposal to a subordinate Magis- 
trate, and objection is taken by the com- 
plainant to triel by such Magistrate on the 
ground that he would be called a witness,, 
the case should be transferred for disposal 
to the file of soma other Magistrate, 
(Baguley J.) 

J, W. ATKINSON vs.8. W.H. XAVIER, 

1621,C 988=37 Cr. L, J. 723=A.1,R. 
1936 Rang, 242, 

Sec. 528(2)—Mogisirate transferred 
after hearing arguments in a case—dJudy- - 
ment not passed—Transfer of the case io 
that Magistrate for judgment if legal. 

The aceused were prosecuted before 
the Magistrate of M, for certain offences. 
Charges were framed against them, after 
hearing of the prosecution evidenca, 
Defense witnessses were oxamined and argu- 
ments heard, and fhe case finally posted 
for judgment when the Magistrate waa 
suddenly transferred. The accused reques- 
ed a da novo trial before the new Magis- 
trate, who referred case to the District 
Magistrate. The District Magistrate tbere- 
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upon transferred the case to the place whero 
the Magistrate who had heard arguments 
might pronounce judgment. 


Held, however convenient the transfer 
might be it was not warranted by the Crimi- 
nal Procedure Code, and the transfer was 
illegal, 56 M. L. J 916 referred. (King J.) 


MURUGAPPA THEVAN vs EMPEROR, 


70M L, J. 244=1935 M. W.N. 1281 
21936 Cr. C. 161=37 Cr. L. J, 223= 
1601, C. 104= A, 1. R, 1938 Mad, 163, 


Sec. 531—"Local area” 
the expression. 

Tha expression “looal area” used in 
Sec, 531, Or. P. Code, is not confined to n 
province but includes all local area governed 
by the Cr. P. Code, which extends to the 
whole of British Indin, Hence where an 
offenca is committed ab one place ‘but is 
wrongly tried at another place, the court of 
which place assumed jurisdiction in tho 
delisi that the offence was committed there, 
held, that Seo, 531 applied, and the sentence 
passed by the court was nob liable to be set 
aside if the acapsed had not been prejudiced 
by reason of the trial being held in that 
place. 16 Cal. 667 & 9 Rang. 338 relied. 


Drwan Sina MaFroon vs, EMPEROR, 


37 Cr, L, J. 474 (2) = 1936 Cr, C, 367= 
A. |, R, 1936 Nag, 56=161 1. C. 635. 


Sec. 536(2)—Offence triable by jury, 
ined with tbe aid of assessors—no objection 
taken—legality of the trial, 


When an offence under {Seo. 436, I. P, C. 
is tried by a Sessions Judge with the aid of 
assessors ina placa when it is triable by 
a jury, but no objection as to the legality of 
the procedure adopted, is taken by the ac- 
cused, the validity of the trial cannot be 
challenged subsequently, as the defect is 
clearly remedied by Seo. 536 (2) Cr. P. Code 
(Grille & Gruer JJ.) 


SAKHAWAT vs, EMPEROR. 
19 N, J, 320. 


Sec. 537(a)—Tilegality or irregularity 
when surable under section, l 

The sole criterionžgiven by Sec, 537 for 
deciding whether an illegality or irregala- 
rity in the trial is curable under Sec. 537, is 
whether the acoused parson has been pra- 
judiosd or not, Where two persons are 
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tried together on difforent charges which 
ara not jointly triable but the acensed are 
not prejudiced thereby, nn retrial should ba 
ordered even though it is found that the 
joint trial was not legal, 65 All. 301 relied 
on, (Collister J.) 

BHOWANI PATHAK & ONS, 
ROR, 


* 1611, C. 865=AI. R. 1936 Ail. 253, 


vs. EMPE- 


Bec. 537(a)—Joint trial of several 
accused persons—Otjecticn must be taken 
at the time of trial—Irregularity, if any, 


An accused objecting to his trial jointly 
with others must fake an objection, in the 
course of proceedings. 16 will not do for 
him to apply for quashing the proceedings 
or conviction unless such joint trial hag 
caused prejudice to the accused or entailed 
a failure of justice. (Derbyshire O. J, £ 
Castelo J.) 

RASHBHARY SHAW vs. EMPEROR, 


1936 Cr, C, 1043=A, 1. R, 1936 Cal. 
753. 


Sec 537(d)—Charge to Jury—mis- 
direction—failure of justice not caused — 
sentence, if should be set aside. 


An appellate Court finding misdirection 
is not hound to get aside the sentence unlesa 
it finds that the misdirection had in fact 
occasioned a failure of justice. (James € 
Saunders JJ.) 


HARI Maura vs. EMPEROR, 


ALR, 1936 Pat, 46=160 1.C, 675=37 
Cr, L, J, 322051936 Cr. C, 70, 


Sec. 540— Court's duty to record egi 
dence if tt thinks it necessary. 


A Magistrate should not examine any 
witness under Sec, 540, merely because the 
complainant chooses to suggest the examina- 
tion of witness; but if he himself thinks 
that the-evidence of the witness is essential 
he is not only allowed to examine the wit- 
ie but is by law bound to do so, (Allsop 


RAMBHAROSEY vs. EMPEROR, 
1936 A. W, R, 70=1936 Å, L, J. 303 


2162 LC, 47=37 Cr.LJ, 522= 1938 
Cr, C, 246=A-‘1 R, 1936 All 269, 
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82c. 540A—Magisirate, 


pense with attendance 
ts tll, 

The language of Seo. 510A, Cr. P. C, can- 
nob be construed as to authorise a magis- 
trate ta dispense with the attendance of an 
accused on the ground of illness, {Mack- 
ney J.) 

Ko Ko Gyt vs, EMPEROR. 

A. 1. R, 1936 Rang, 114=161 1°C, 240 
=1936 C-, ÇC, 181 = 37 Gr.L,J. 436, 

Sec. 545-—Order for payment of cam 
pensation—Appeal against conviction ~ 
Complainant, if entitled to be heard. 


Although an appellata Court cannot ba 
said to be acting without jurisdiction in not 
sending notice to the complainant, yet ney- 
ertheless, an appsllate court should, in the 
exercise of a proper discretion, give nolice 
of the hearing of tha appeal to the complain- 
ant when an order of compensation has 
been made in his favour under Sec. 645, Cr. 
P. Code. In such a case, the complainant 
should bs allowed to appear, and to pub For- 
ward such points as ho way desire. (Griile 
J) 

BALWANT MARATIG vs. MOTILAL JAIN, 
l, L. R, 1936 Nag, 147=19N L. J, 140 
=1651.€, 641=1936 Cr, C. 694(2)= 
A, l R, 1936 Nag. 144. 

Bec. 545—Order directing payment of 
compensation to complainant—Appeal by 
accused—Omission to isste notice of 
appeal, to complainant, if amounts to on 
illegality. æ 

Although it is desirablo that in an appoal 
from a sonvictionin which an order for 
payment of compsnsation to the complain- 
snt is passed, notice should be served on the 
complainant of the hearing of the appeal, 
the omission to issue such a notice does not 
amount to an illegality, bacause, an order of 
acquittal passed by the Court of appeal 
would involve the extinguished of the order 
for payment of compensation. There is no 
provision of law which requires that notice 
of appeal should be issued to the complein- 
ant in the trial court. 63 Cal. 969 distin- 
guished. (Maya Bu J.) 

HTANDA MEAN vs. ANAMALE OHETIAR. 
ALR, 1936 Rang, 247 =163 ILC, 242(2) 
=37 Cr.L.J, 832=9 R,R 6=1936 Cr, C, 
593=1, 


af can dis- 
of accused who 
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Sec. 545 (1) ib)—Order dtrectinsy 
payment of compensation, tf existinynished 
on the conviction being set aside in appeal. 


Where an order under See. 545 (1) Oò, 
Cr, P. Code, directing payment of compen- 
sation is passed on conviction of an accused, 
and the conviction is subsequently set aside 
on appeal the necessary consequently is 
that the order granting compensation would 
also be extinguished. (Mya Bu J.) 


HTANDA MBAH vs. ANAMALE HEI- 
TIAR, 
A.LR, 1936 Rang. 247=163 1.C,242(2) 
=37 Cr,L J, 832=1936 Cr.C, 593, 


Sec. 545 (1) (b)-- Unqualified widwife 
atiending on a woman convicted of offence 
under See. 304 (a), I. P. C.—vatility of 
order granting compensation to the children 
of the woman. 


Where an unqualified midwife was con- 
yicted of having caused the death of n 
woman by her rash and negligent act, Smt? 
an order was made directing compensation 
to be paid to the children of the deceased 
woman out of the fine inflicted on the mid- 
wila, held, that the order of compensation 
was illegal and without jurisdiction. Dun- 
key J.) 

MAUNG SEIN rs EMPEROR, 


37 Cr, L.J I99=A, I, R, 1935 Rang. 
471=159 1, C, 1026, 


Sec, 552--Action under the section, 
when can be taken, 


The District Magistrate cannot act 
under Sec. 552 Cr. P. Code, unless there is 
a complaint before him on oath of the ab- 
duelion or unlawful detention of a woman 
or of a female under the age of 16 years. 
(Thom J.) 

Mott vs. BENI. 

1936 A,W,R, 920=1936 A.L.J, 1097= 
1936 ACr.C, 192=1936 Cr.C, 1111 
ALR, 1936 A 4, 852. 


Sec, 5§2—Applicant under Sec, 552, 
tf required to be examined on oath at the 
time of presenting application, 

An application under Sac, 552, is nota 
criminal complaint, in which the applicant 
has to be examined on oath. Omission to - 
examine on oath an appplicant under Sec. 
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552, Cr. P. C. may, ba a defect in procedure 
but does not vitiate the order passed by 
biw, (Bennett J.) 


DELPAT RAI vs, EMPEROR. 
ALR, 1936 All, $0 


Sec, 552—0rder under the section 
when can be mide where the yari living with 
another parson voluntarily, 


Whan a girl is living in another man’s 
houso voluntarily, but against the will of 
hər mother lawfully entitled to have charge 
of her, the gnestion whether an order under 
Sc. 55%, Cr.P, Code should ba issued or not 
dep.niis entirely on the question of the 
girl's age. (Dunkley J) 

Ma Naws vs. MAUNG YI. 

AIR, 1933 Rang, 494. 


Sec. 552—Order under the sevtion— 
Nature of. 
== Thera Jis nothing in Sec, 552, Cr. P. 
Code which requires service of the order 
on any person, ‘The order is one capable 
of execution, and the section lays down that 
the Magistrato may coupel complianes with 
such order using such force ay may be 
necessary. (Niamatullah d.) 
ABDUL JALIL KHAN vs. EMPEROR. 
1936 A. W, R. 210=162 J, C, 755=8 
R. A, 903=37 Cr, L, J, 713=1936 Or, 
C 80=1936 a, L, J, 2201936 Cr, 6, 
418=A. 1, R 1936 All, 354, 


Sec. 561-A—Power of High Court 
to expunge remarks from judgment of 
lower Court, when and how to be exercise d 


The High Court hag an inherent 

- power bo expunge 2 portion of a judgment 
by an inferior Court. Tho power ia un- 

bounded by law, but being of extraordinary 

character should be exercised with care und 

caution in exceptional cases, agit is of the 

utmost importanca to the administration of 

justice that Courts should be allowed to 

perform thair functions freely and fearlessly, 

and because in weighing evidence and in 

arriving af conclusions on questions of fact 

lower Courts have often to make remarks 

which reflect adversely on the character of 

witnessas. hore however a judgment by 

‘a lower Court comments adversely npon a 
person who is not party bo the procedings 
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and has not had a fair opportunity of being 
heard, or contains remarks based upon no 
evidence or evidence not properly upon the 
record, the High Court in order to prevent 
abuse of tha promess af the Courts and 
secure the ends of justice should delete snoh 
passages in the judgment. Similarly, the 
High Court will delete such portions of a 
judgment, which though based on evidence 
damage the character of n parson, when the 
character of that person is wholly irrelevant 
to any point in issue. Judgment which is 
couched in language wholly injudicious and 
uncalled for, should be deprecated. A. I, R, 
1928 Lah. 740 referred. (Coldstream J.) 


EMPEROR vs, ATTAULLAH SHAH 
BUKHARI. ; 
ALR, 1936 Lah. 429 


Sec, 561-A —High Court, if has power 
to grant bail or extend time to surrender 
after conviction by High Court and actual 
grant of leave to appeal by Privy Council 
—-Magistrate's arder, refusing extension, if 
may be interfered with in revision — Position 
after grant of leave to appeal -Power 
to grant bail, if revives, 


Per Henderson J:—It would not 
bo proper for the Tligh Court, after the 
disposal of » criminal case by the High 
Court, and before leave to appeal has been 
actually granted by the Privy Council, to 
extend the time either itself or by way of 
revising the order of the Magistrate, (al- 
though it bas tho power) forthe accused to 
surrender, 


Per Cunliffe J.:——It may be that 
after grant of leave by the Privy Council 
there is a fresh seisin of the case by tha 
High Court and its powers in regard to bail 
are revisor. 


BABU LAL CHAUKNANIvs, Ta EMPEROR 
40 ,C,W.N, 1313 


561 A—Acguitial of accused of charge 
auder Sec, 366, Penal Code—Subsequent 
proceedings under Secs, 497 & 498, Penal 
Code, tf liable to be quashed, 


The accused were originally tried of 
the offence of kidnapping under See. 366, 
Penal Code, but were on appeal to the High 
Cours acquitted on the ground that the 
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girl in question went of her own accord to 
the house of the accu-ed and there was no 
taking or sending. Subsequently a fresh 
prosecution was lannched against the accused 
apparently on the sama facts under Sees. 
497 & 498, Pennt Code. Held, that the 
later proceedings constituted an abuse of 
the process of the Court and was liable to 
be quashed under Sec. 6614, Cr. P. Code. 
(Lort Williams & Jack JJ) 


MUHAMMED Hnssaln £ Ong, vs, BHO- 
LA NATH Dag, 

162 1.6, 176237 Cr,LJ, 538=1936 
Cr.C, 357=A,LR, 1936 Cal, 225 

Sec. 562—Offences punishable with 
fine tf comes within the purview of the 
section, 

The expression “offence punishable 
with imprisonment for not more than seven 
years” is intended to be read in the same 
sense as tha expression in Sub-See. (1A) 
“offances punishable with not more than 
two years imprisonment,” and that both 
expressions were intended to cover 
offanca punishable with «a less 
severe sentence than those indicated and 
therefore to inolude offences punishable 
only with fine, (Beaumont C. J, N. J. 
Wadia & Divatia JJ.) 


VAIJAPPA SHIVALINGAPPA HUMBFR- 
WADDI, 


60 Bom, 55 


CRIMINAL TRIAL, 


hd 
Appea!l—Accused convicted in de novo 
trial, ordered by appellate Court—nature of 
pica that can be taken by accused in appeals, 


Under the law it is perfectly open to 
an acousad parson to raise any plea of 
law or fact which may make for his 
acquittal Therefora when an appeal is 
filed from a onvittion passed by a 
Court on ade novo trial ordered by the 
appellate court, and the accused prefers 
an appeal from such conviction, tho 
appellate court, is unquestionably bound 
by the final order which directed the 
retrial, but it cannot ba held bound by 
any reason given in the previous casa to 
sustain it. There is notbing like res- 
judicata in a oriminal frtal as long as it 
doaa not terminate in either acquittal or 
conviction so as to attract the provisions 
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of Seo. 403, Cr. P. Code, and there is 
nothing to estop an accused person from 
showing that the act with which he is 
charged ag penal did not constitute an 
offence, and that on a right interpretation 
of the enactment under which he is sought 
to be penalised, ib should be held that the 
legislature never intended that any ona 
placed in his position shonld be oriminally 
liable. (Neogi € Gruer A, J. Ca.) 
DIWAN SINGH MAFTOON vs. EMPEROR. 
1611.C 635=37 CrLJ 474/2)- 1935 
Cr.C. 367 =A.1.R, 1986 Nag, 83, 
Aypeal—Accused, if can ask for higher 
sentence ta have right appeal, 


It is the nature of the sentence which 
does or does not give the right of appeal. 
and itis not open to an accused person 
to say that be should have been given 
n higher s3sntence so that he might have 
n right of appeal, (Alsop J.) 

ANANT SINGH 4 Ons. vs. EMPEROR. 
1936 A. L J. 209= 161 I, C. 307=1936 
A.W.R 129=1936 1 r,C 175=37 CrL J 
417=ALIR, 1936 Al 147. 

Appeal-—Application to Privy Council 
for spctal leave to appeal in criminal cases 
—such leave, when granted. 


The Privy Council not being a Court 
ef criminal appeal, will not, entertain an 
application for speciel leaye to appeal from 
erders of conviction passed by the Courts 
in India. Where however there lhag 
been a difference of opinion in the High 
Courts of Iodia with reference to an import- 
ant provision in the Criminal Procedure 
Code, and it is considered desirable that 
the doubts and difference of opinion 
should be finally resolved, thea Privy Council 
will grant appeal. (Lord Blanesburgh.) 


NAZIR AHMAD vs. THE OROwN 
38 P.L.R. 802=1936 A,W R, 754=17 
P.LT. 883=38 Bom, L,R, 698=44 M, 
L.W., 213<1836 Cr,C, 752(1) A.1,R, 
1936 P.C, 253(1} (P, C,) 
Appeal—Trial. exhibiting neglect of 
fundamental rules necessary for protection 
cf prisoners-—Privy Coucil, if will interfere. 
Where a criminal trial was so con- 
ducted ag ,in three separate respects, Yiz. 
the exclusion of the statement, restriction 
of the address by Counsel, and the neglect 
of the rule requiring gorroboration, exhib- 
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ited a neglect of the fundamental rules 
of practice necessary for the due protection 
of prisoners and the safe administration 
of criminal justice, held, that under tiie 
cireumstances the Privy Council was justifi- 
ed in interfering with tha orders passed 
by the trial court. (Sir Sidney Rowlatt.) 


MARADEO vs. EMPBROR, 


40 C,W.N. 1164-1936 A.W.R. 541= 
44 M.LLW. 253=1936 M.W.N. 889= 
1936 Cr,C, 767 =37 Cr. L.J. 914= ALR, 
1936 P.C 342. 


Appeal— Appeal to Privy Counctl—prinei+ 
ple of interference in criminal cases—eviden- 
ce that no legitimate inference of guilt 
is nossible—Privy Council, tf wali interfere. 

Although the Judicial Committee will 
not interfere in a criminal case merely 
because its conclusion as to the guilt or 
innocence of the accused differs from 
that of jury, still where, on the evidenca 
taken as a whole there are no grounds 
on whith any tribunal could properly as 
a matter of legitimate inference, arrive 
at a conalusion that the accused was guilty, 
and any conclusion on tha available 
materials would ba, and is a mere con- 
jeoture or guess, the Judicial Committee 
will interfera and set aside the verdiot 
of conviction as one based on gronnds 
not permissibls in law or justice. (Lord 
Roche.) 

SIRPHEN 
Kina. 


SENEVIRANTE vs. THE 
41 C.W N, 63-44 M.L,W, 661=37 Cr, 
L.J, 983. 


Benefit of doubt—irial for murder— 
motive not proved —evidence incomplete 
— accused, if entitled to benchi of doubt. 


- Where, in a trial for murder, the 
evidenoa adduced on behalf of the pro- 
secution on certain points, was not cony- 
ineing and no true explanation of the 
motive for the crime was forthcoming, 
and the Sessions Judge did not properly 
examina witnesses for the purpose 
of ascertaining the motive, keld, that under 
the circumstances, the evidence aa presented 
to the Court, would not justify tie Court 
in convicting the aceused of murder. As 
there was ground for doubt, the accused 
was entitled to be given its henefit. (James 
< Varma JJ.) - 
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EMPEROR os, Hanrpwar SHA, 
37 Ce LJ. 1061=1936 Cr.C, 810= A. 
LR. 1936 Pat, 486=164 I.C. 1079. 
Benefit of doubt—Plea of alibi taken 
ai carly stage of investigation —presence of 
accused at place of offence appearing doubt- 
Sul—benefit of doubt if can be given to him. 
In the trial of an offetos under Sec. 
147, Penal Code, the accused took the 
plea of alibi, but from the evidence 
his presence at the affray seamed 
to be doubtful. Held, under such ciroums- 
tances the accused was entitled to the 
benefit of the doubt. (Ourrte J.) 


PINDI DAS. vs, EMPEROKR,O 
38 PLR, 680=37 Cr L.J. 748=1936 
Cr.C. §508=A.LR. 1936 Lah. 473168 
Lc. 135. 
Burden of proof—Onus of proving 
innocence—Accused sf must bring forward 


facts to erplain away suspteton raised by 


evidence, 


Per Lort Willams, J.—'[he onus of 
proof in ociminal cases never shifts to the 
acoused and they ara under no obligation 
to prove innocence or adduce evidence 
in their defence or to maka any statement, 
Consequently, it is misdirastion to draw 
the jury's attention to the fact that tha 
accused had failed to giye any explanation 
of the facts adduced in evidence against 
him in rial when the attention of the 
accused was uot specifically drawn to 
those facts during bis examination. 

Per Nasim Ali J.—Altbeugh the 
proot of a case against the accused must 
depend not on the absence of any explana 
ation on his part but upon the positive 
affirmative evidence of his guilt that is 
adduced by the prosecution, still if a 
certajn appearance is made out against 
tha acoused and he is invelyed by the 
evidence in a state of considerable sus- 
pician, he ia called upon tor his own 
safety to stata and bring forward the 
cireumstanes, whieh might reconcile 
such suspicious circumstances with. per- 
fect innocence. 

EMPEROR vs. BRENOYENDRA HAN- 
DRA PANDE vs. ANR. 


63 Cal, 929=40 C.W.N. 432-654 GL, 
184 =37 Cr.L.J, 394= 1936 Cr C. 145= 
161 1,C.74=A,LR 1936 Cal, 73, 
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Burden of proof—Accused leaving 
his home with his wife one day—Body of 
woman disoovered- in neighbouring village 
— Burden of explaining what happened to 
his wife. 

The gooused left his “home one day in 
company with his wife-and the latter was 
not subsequently seen aliye by any one but 
her body was discovered in a neighbouring 
village, The evidence showed that the 
aocused suspacted his wife to be unfaithful 
to him. Held, that there was heavy onus 
on the acoused under the circumstances of 
the oase and in view of the motive for mur- 
dering his wife, to explain what happened 
to her after thay-had sei out together. 
(Young O. J. d Monros. J.) 

FAZAL KARIM v3; EMPEROR. 

AIR, 1936 Lah, 680= 1936 Cr.C, 651 


Charge~ Clerical error in charge if 
viliates proceedings. 

A mere clerical error in the form in 
which charge is framed does not vitiate 
the charge, so as to render a convicton on 
that charge bad, unless the accused bas 
heen in any way prejudiced by the error in 
the framing of the charge. {Jack J.) 

ABINASH CHANDRA KUMAR vs. DHA- 
NI BUKSH McoHMMED. 

L.J 48721936 Cr.C. 930=A.LR, 
$355 Cal 873-165 1.C. 595, 

Charge—Additional charges, when and 
how may be introduced, 

‘Where he acoused was originally pro- 
sécnted for cheating and criminal breach of 
trust, but subsequently charges of cons- 
pirasy were added by the prosecution, as 
also some other charges, and the Sessions 
Judge tried all these charges together and 
convicted the accused of chaating and cori- 
minal breach of trast together with oon- 
apiracy, without considering whether there 
was sufficient evidence to prove conspiracy 
Held, that the Sessions. Judge should not 
have allowed the charge of conapirney to bo 
introducat without the prosesntion. autho- 
tities producing sufficient evidence in 
support of the charge of conspiracy, (Cun- 
life d Henderson JJ.) 

AMIZABHA GHOSE vs, EMPEROR, 

we Cri. 954(2)=ALR. 1936 Cal. 


Criminal rial (Conzd) 
Charge—Must state the offence precisely. 


Itis one of the elementary principles 
of criminal law that an accused person 
must . know what the precise accusation 
against him-is before he ia called upon to 
enter on hig defence. (Monroe È Rangi 
Lal JJ.) 


INDAR Pat, vs, EMPEROR. 
37 Cr. L. J, 732= 1986 Or. ©, 389= AL 
R, 1936 Lah, 409= 162 1,0, 969, 
Complaint —Complaint against near 
relation of Dist. Magistrate-—Transfer of 
the case to a subordinate magistrate, if 
proper, 


Where a complaint is filed against a 
near relation of a District Magistrate, it 
should only ba enquired into bya Mag- 
istrate, who cannot in any reasonable sense 
of the word be described as a subordinate 
of tha District Magistrate, As arule, it 
should be tratsferred for disposal ina 
magistrate who is entirely independent of 
the District Magistrate; An order by the 
District Magistrate transferring such a 
complaint to one ‘of his aubordinates for 
disposal is, although not illegal, cartainly 
nöt proper (Baguley J.) 

J. W. ATKINSON vs, B. W, H, XAVIER, 


1938 Cr.C, 519237 Cr, J, 723=162 
"7 988 = ALR, 1936 Rang, 348, 


Complaint—Oficer of rank, if gan 
claim to have complaint against him tried 
by senior magistrate, 


+ An officer of the rank ef a Deputy Com- 
missioner of Police is entitled to havea 
complaint preferred against him tried by a 
senior magistrate and not by a subordinate 
magistrate, Xt is therefore not proper for ` 
the District Magistrate, if he does not take 
up the cise himself to transfer if toe sub- 
ordinate magistrate for decision; what he 
should do ia to transfer it to a magistrate of 
egual rank, (Baguley J.) 


J. W, ATZENSON os. 8, W. H. XAVIER. 
1936 Ce,C, 519==37 Cr,L.J, 723= 

LC, Spa AiR, 1936 hens: aan 

Confession — Valia of retracted confession, 


When « confession is retracted, it 
hecomes very unsafe to use the contents of 
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that ednfession. against any co-accised who 
is undergoing 4 joint trial with the person 
who made the retracted confession as to his 
responsibility for the crime he is accused of. 
Bat on the other hand a judge sitting alone 
after dua consideration and taking into 
consideration all extraneous facts such as 
statements made by the police officers who 
were originally in charge of the person con- 
fessing, the statement of the magistrate who 
took down the confession and the general 
tone of the confession itself together with 
the probabilities ta be attached to the ex- 
planatory statement retracting confession 
can accept the confession as being a true and 
proper account of the necessary happenings 
to support the prosecution case before the 
Court. 22 Wal 164 relied on. (Cunliffe & 
Henderson. JJ.) 


KALIJIBAN BHATTACAARII & vs, Mae 
PEROR, 
63 Cal, 1053+ 63 ELI. 232-5A,LR, 1936 
eam Cal, 316= 163 LC, 415 37 Cr,L.J, 775 
= 1936 Cr.C, 537, 
Confession—Jniernal indication that 
confession not voluntarily made. — Value of 
such confession. against ĉo- accused. 


Whers the quastions put by the magistrate 
to satisfy himeelf as to the voluntary 
nature of a confession are all of stereotype 
character, and there are internal indications 
in the aonfession which suggests that the 
canfession whs not the outcome of the con- 
fessing accused's own desire to state what 
he knew, and the confession is subsequently 
retracted., it is of little value against the 
co-acoused and even against the confessing 
acoused, nob much importance is to bs 
attached to it. (Niamatullah & Ganganath 


yi 
MAUJI & Ons vs, EMPEROR. 
1836 A.W:R, 248=1936 A.L.J. 669= 
1936 Cr,C; 501=162 1C, 914=A,LR. 
1936 All, 338. 
Confession—Confession implicating 
others and caculnating the confessor—Value 
of confession, 
A confession which geeks to implicate 
other persons whilst carefully safeguarding 
the conduct of the parson confassing is 


Teatly of no value and all that it is useful 
- for isto testify to the various happenings 


which involved other people. Such a con- 
fession should therefore-be considered with 


Criminal Trial (Con/d.) 
great caution. (Cunliffe & Henderson, JJ.) 
EMPEROR vs, GOSTHO SARDAR & ORS. 
ALR, 1936 Cal. 407=165 LC. 436= 
37 Cr, iJ, 1149= 1936 Cr,C, 678. 
Confession— Conviction, if can be based 
on a confesstom wanting in. material parti- 
culars when there is no other corroborative 
evidence and the confession ts subsequently 
retracted. 

A oonvistion cannot bo sustained ona 
confession made by an acaused whieh. is 
wanting in those material particulars whioh 
one would ordinarily expect ing free and 
voluntary confossion- and which is nob 
otherwise corroborated by , other. reliable 
evidenca, and theres xo other evidence to 
connect the accused ‘withthe crime, more 
so, where the ee y is subsequently 
retracted, (Subhedar A: F. O) 

GANGA DUTTA qs. ane 


LL.R. 1936 Nag, 94=162 IC, 925237 
Cr.L.J, 715(2)= 1936 Cr.C, 552= Al, 
R' 1936 Nag. 87 

Confession.— Accused pointing out place 
where offence was committed but not mention- 
ing it in his confession Confession subses 
quently retracted. Fact of pointing out tha 

place, if can amount to corroboration. 


The aconsed who was charged with offe- 
noe s under Secs. 395, 397 & 398. Penal 
Code, made a confession which was subse- 
quentely retracted. In the confession 
there was no mention about the place of 
the dacoities, but the acoused subsequently 
pointed out certain lac in con- 
nection with the dacoity Held,that the mere 
faot that certain place were pointed out by 
the accused could not be taken to be corro: 
boration of any of the matters in the con- 
fession, (Allsop & Ganga nath J, J.) 


EMPEROR vs, CHHADAMMI LAL. 


1936 AW,R, 185=A.1,R. 1936 All, 
373=162 1,C, 948=37 Cr.L,}. 730< 
1936 Cr.C, 497(2) 


Gonfession—Sisiement of accused while 
in police custody before headman such 
statement if can be placed on record and 
headman if can be allowed to give oral 
evidence of tt. 


Whore a policeman arrested the accused 
and took them to the headman,and there had 
their siutemegnt taken down by the headman 
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and subsequently the statementso taken down 
was placed on the record and the headman 
was allowed to give oral evidence Of it, held 
that the procedure adopted by the police was 
highly discreditable and improper and the 
action of the police in haying the statement 
of the accused taken down while in ousto- 
dy and while the headman 
acting as their agent, could not be justi- 
fied. (Mosely € Ba U J. J.) 
Naa Ba Kyauna vs. EMPEROR, 


- 37 Cr.L.J,531-1936 Cr.Cr, 219=A.], 
R, 1926 Rang. 131=162 1.C. 6 


Confession—Place where a magistrate 
‘can record confession. 


_ There is nothing in law to prevent a 
Magistrate from recording a confession in 
any other place in open court and very 
often if is undesirable for a confession 
to be recorded in open court. (Dunkley J.) 
MAUNG THA Ka Da & ORS. vs Em- 
PEROR, 
; ALR 1935 Rang. 401 


Confession— Propriety of sending back 
persons making confessions to polce custody, 


The practice of sending back to police 
eustody, persons who have made a contes- 
sion should be abolished, because, if con- 
fessing persons know that there is a likeli- 
hood of their being returned to police ous- 
tody siter making confession, they would 
be more inclined to make false sonfessiong 
‘at the instance of the police than they 
atherwise would du. (Young O. J. 4 
Monroe J. ) 

,NARINJAN SINGH vs, EMPEROR. 

17 Lah. 416=38 PLR 820=1936 Cr, 
C. 298=37 Cr.L,J. 587 =182 1, C. 379 
2 A,LR, 1936 Lah. 357. 


Confeasion—Accused making eonfes- 
sion under Sec. 164. Gr, P. C. if may bo 


sent back to police custody, 


Where the confession. of œ person has 
been validly recorded under Seo, 163, Or. 
P.O. it is proper to send back such person 
to police custody. Such a procedura is 
highly improper and way damage the 


Jwhélé.case in which such 8 confession is 


used.” (Young O J. & Monroe J.) 
ABDUL BATTAR vs, EMPEROR. 


was merely - 


Criminal Trial (Contd) 


17 Lah. 460=38 P.L.R 1=1936 Cr.C. 
248237 Crd, 493 A.1B. 1936 Lah. 


Confession— Whether voluntary — mixed 
question of fact and law. 


The voluntary or involuntary nature 
of a confession involves a mixed question 
of both fact and law. (Cunliffe & 
Henderson JJ) A 


MULAIM SINGH & ORS. vs, EMPPROR. 


1936 O.WN, 838=164 | C.422= 37 Cr. 
LJ. 986, 


Conviction—Convicticn on approvers 
evidence, if proper. 


An accused person should not be con» 
victed solely upon the evidence of an ap- 
prover. To support a conviction the ap: 
prover's evidence must be corroborated in 
material particulara, (Harris & Rachhpai 
Singh JJ.) = 

EMPEROR vs. MATHUR? & ORS, 

1936 A.L.J 5I8=A,LR, 1936 All, 337 


Conviction— Murder trial — prosecution 
not supported by two persons named in F. I. 
Report—evidence of enmity between accused 
and deceased—~conviction, if proper. 


Where in a murder trial, the persons 
mentioned in the First Information Report 
ave not prepared fo support the story’ of 
the prosecution and there is reason to be 
lieve that the acoused were falsely implica- 
ted in the murder of the deceased, follow- 
ingan old standing enmity between the 
two, it cannot be said that the charge 
againat the acoused has been proved beyond 
all reasonable doubt. and the acoused are . 
entitled to be given the benefit of the doubt 
and acquitted, (Nanavuity J.) 


MULAIM SINGH & ORS vs. EMPEROR. 


193g O. W, N 838= 164 l, C, 422=37 
Cr.L.}, 986 


Conviction—Ofence under Sec. 366 
I. P. 0.4-—ogused, of may be convicted on 
uncorroborated testimony of the girl, 


Ta a trial fer an offence under Beo. 966. 
I. P. O., the judge should pair ont to the 
Jury that they are entitled, if they please,” 
to'ċonviót the accused upou the uncorrobyo- 
tated testimony ot the girl, but that it is 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:58 


137 CRIMINAL DEOISIONS 158 


Criminal Triai (Contd) 


dangerous todo sò ‘in cases dealing with 
sexual offences, such'as, rape, abduction and 
similar oases and thit only in exceptional 
eases thay should convict the accused upon 
the uncorroborated testimony of the girl. 
Failure to warn the jary about the danger 
of convicting the accused, on the uncorro- 
borated testimony of the girl, amounts to a 
non-direction which yitiates the trial. (Lort 
Williams & Cunliffe JJ.) 


OHAMUDDIN SARDAR & ANR, vs, EM- 
PHROR 


37 Cr L.J, 389 1938 Cr,C, 17O=A.LR, 
1936 Cai, 18= 160 1,C, 1028 


Conviction—IJncriminating articles 
found in house occupied by accused with 
other persons— Conviction of accused when 
justified 


Tt is not the law that no person in pos- 


ediaigion of 9 house shail be convicted of 


being in possession of stolen property or 
counterfeit coin or anything of that kind it 
there happened to be other people living in 
the house and if it cannot be positively 
established that the person conviated bad 
pub the incriminating articles in the plac3 
whers they were found. The law is that it 
muat ba shown in the first place that the 
ingriminating articles were found in a place 
in the possession of the parson to be oonvic- 
“ted, Inthe next place it must be shown 
either by direct evidence or by oirounstan- 
tial evidences from which a reasonable in- 
ference ogh be drawn that the person fo be 
convicted knew that theae particular things 
were in the place where they were found. 
(Allsop Ji) 
TULSHI RAM vs, EMPEROR.. 
1938 A.L.J, 308= 1936 A,W.R. 456= 
162 LO. 202237 CriJ. §31=1936 
Cr.C, 790=A ER. 1938 All 850 


Conviction—Stolen property found in 
a house occupied by the accused along with 
other persons—Conviction of accused. if 
justified. 

14 is not the law that in no circumsian- 
oes oon a man be convicted of being in pos- 


: sesaion of stolen property if there are in- 


mates of the house other than himself, Ail 


: that-has been lald dawn in decided gases is 


that no person can be conyleted iit -is 


Criminal Trial (Condd,) 


doubtful whether he or some other . person 
hud guilty knowledge that the property was 
in the house occupied by him and others. 
(Allsop J.) 
HABIB & ORS vs, EMPEROR 

1936 A.W;R, 383=1936 AL, Jo 51i = 

162 EC. 964537 ir, LI 813m 7936 

tr.C, BOT = AFR. 1936 Ail, 386 


_Gonviction—Charge of main offence 
tried by jury and of conspiracy to commit 
same, not so triable— Verdict of not guilty 
tn respect of all~-Acquittal of main offence 
in accordence witk verdict but cowiction 


of conspiracy witheub giving reasons, distres 


garding verdictas that of assessors— 
Conviction. if matntenable. 


_ Where the accused is charged with cer- 
tain main offences triable by jury and of 
conspiracy to commit those offeness which 
is not so triable, both with the aid of jury, 
and the jury returns a verdict of not guilty” 
in respect of all and the judge after aequit- 
ting the accusod of the main offeneas in 
agreement with the verdict,convicts them of 
conspiracy in the accordance with his own 
opinion and without giving any reasons, 
disregarding the verdict as that of assessors 
the conviction is nob sustenable. (Cunliffe t 
Henderson JJ.) 


JOGNESWAL GHOSH os THE EMPE- 
BUR, 


40 O.W.N. 1186-1936 Cr.C, 7375 
A, 1. R, 1936 Cal, 527 


Conviction— Points both for and ayainst 
accused, but wo clear evidence justifying 
conviction—verdict of guilty based- on 
conduci, if permsssible. 


Where thore are points both for and 
against the ecoused butthe greater number 
merely ambiguous and at the end of bhe 
evidence the result is that there is no direct 
evidence ox medical oc other ciroumstan- 
tial evidence justifying a conviction, the 
proper direction to the jury is that they 
must return 4 verdict of not guilty.or that 
they cannot safely or properly return any 
other verdict. To direct or arrive at an 
“dverse vardict on the strength of opinions 
formed as to the conduct of the acoused is 
impermissible, (Lord Roche.) 

SPRFHAN SHNIVIRAINE vs. THE King, 
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Conviction—Actused if may be convicted 
on suspicion, 

A Court eannot convict an accused 
merely on suspicion, when there is no 
eyideroe to support the conviction, 
(Nanavutty & Zia-ul Hassan JJ.) 


> 1936 O. W. N. 892=37 Cr,L.J.1065= 
1936 Cr. C. 1079= 165 J,C, 138=A,LR, 
1936 Oudh 413 


Conviction--Strony suspicion—no (round, 
of conviction. 

An acetised sannot be convicted on 
very strong suspicion unless thero is 
evidence to establish the guilt. (Varma J.) 

DHONANDAN JHA vs. EMPEROR, 


1936 Cr.C, 900(1)=37 CrLJ, 1123 
= 168 LC, 203=A,LR, 1936 Pat, 534 


Costs--Accused asking for adjournment 
if can ba directed to pay costs. 

No doubt the criminal courts are eme 
powered to order an acoused, if he asks for 
adjournment to pay costs to the complain- 
ant, but this power should not be exercised 


‘jn such a manner as to placa obstacles in 


the way of the accused properly defendiag 
himself, (Khaja Mohammed Noor J.) 
ISHAR SINGH Ë ORS vs, BHAMA DU- 
SADH & ORs, 
17 P. L, T. 627, 


Criminal, Liabillty—Accused using 
evidence while his fellow cinspirators 
committing ihaft— Guilt of the accused. 


The accused along with others went to the 
land of the complainant with the intention 
of removing the paddy by force, The ac- 
cused used the necessary violence on tha 
complainant while their fellow conspirators 
committed the actual theft. Held, that all 
of them were equally responsible, both for 
the violence which they themselves oom- 
mitted and the theft whieh their fellow 
conspirators committed, (Mackney J.) 

EMPEROR vs. BABA MBAH & ORS. 
37 Cr L.J 418= 1936 Cr.C, 75= 161 16, 
BO =A,I,R. 1936 Rang, ?0 ` 


. > 
Criminal L 
incriminating articles when amounts to an 


` offence. 


CURRENT LAW DIGHST 


41 CW N. 65 =44 M, L. W, 661=37,Cr. 


Liability-—Possession of 
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Possession of inoriminating articles, in 
order to constitute criminal liability must 
be actual and not constructive. A person 
cannot be made liable for possessing inori- 
minsting articles, of which he is not con- 
scious, (Currie J.) 


SUNDAR SINGH vs, EPEROR, 


38 P.L.R, 1059=37 Cr.LJ, 739=1936 
tr,C, 768: AIR, 1936 Lah, 748= 164 
IC, 435 


Defence — omission by accused to take 
plea of self defence—Court, if may consider 
plea when supported by evidence—Counsel 
if may take different line of defence from 
that of accused. 


If the ciroumstances of e case show - 
that the right of private defence was 
logitimately exercised the Court is bouud 
to take into consideration even if self 
defence was not specifically plended. A 
pleader appearing for the accused can take 
up a line of defence which is different*e= 
which has not been taken up by the 
accused 79 1, 0,958 ; I. 0, 158 relied on 
(Dunkley. J.) 


NGA Ba SBIN vs. EMPBROR, 


37 Cr L.J. 293=1935 Cr,C. 1319=160 
LC, 4463=A,1R, 1936 Rang, 1 


Duty of Court—Manner in which 
case should be disposed of. 
_ [t is always desirable that a Magistrate ` 
in bis anxiety to dispose of a case should 
not act in a manner which may raise s fear 
in the mind of the accused that he has 
already made up his mind, (Khaja Moha- 
mmed Noor J.) 

ISHAR SINGIL << ORS v3, DUSAD & Ons, 

17 PLT. 627 | 


Duty of Court—Rule regarding the 
completion of a case within six weeks —opera- 
tion of, 

lb is a salutory rule no doubt that 
magistrates should ordinarily finish cases 
within six weeks.and that they should sub- 
mit explanations of delay ifany casa lasts 
longer than that period, but the rule should 
not be allowed to interfere wifh the course 
of justice or with a fair decison of any casa 
(Allsop J.) 

Mst. KAMNI BEGAM vs, BASHIR-UL- 
ZAMAN KHAN d ORS, 
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1936 A.W.R. 836=1936 ALJ, 975= 
165 LC, 20=37 CrLJ 3100=1938 
Cr.C, 891 =A 1B. 1936, Ail’ 698 
Duty of Court--Court if may give 
an aocised the benefit of an exception when 
such exception not relied upon by accused. 
When an acoused relies upon an excep- 
tion, it lies upon him te prove that his case 
comes within that exception. But where 
the court, on hearing the prosecution evi- 
dence, finds that the acensed is entitled to 
the benefit of an. exception, it should not 
deprive him of that benefit merely on the 
ground that the acoused did not in his own 
statement or defence evidence rely on that 
exception, (Gruer J.) 
BwADDOO CHHOTELAL vs. EMPEROR, 
1, L. R. 1936 Nag, 88= 37 Cr,L,J. 1035 
1936 Cr. C. 621=164 I. C. 8928=A, I, 
R, 1936 Nag, 119, 
Duty of Court—Complaint—Court 
must treat as a whole—Trial of offence dis- 


BANZA by yari of complaint—if proper, 


An acoused cannot be tried and 
convicted of an offenes which is dis- 
closd by part of the complaint if itis not 
possible ta do so onthe entire complaint 
Splitting up of facta stated in complaint is 
irregular, (King J.) 

Moruuve.y KUDUMBARAN ps. SA- 
MIAYYA KUDUMBARAM. 


59 Mad, 10832 71 M.L.J, 485 = 1936 M.W. 


N.641=44 M L.W. 631=37 Cr,LJ.1134= 

165 1.C 292, 

Duty of Court—Complaint against 
District Superintendent of Police— Oom- 
plainant objecting to trial by magistrate 
on the ground that be would be calted as 
a witness—Magisiraie not taking notice 
of objection and discharging accused 
on the gragnd of want of sanction of local 
Government — Order, if proper. 

The complainant in a case against 
the District Suaperintandent of Police 
objected to the casa being tried by the 
Magistrate on the ground that the magis- 
trats would haya to ba oalled ag a wituess 
in the trial. Tha magistrate notwith- 
standing tha objection, did not transfer 
the case to any other Court but pasied an 
order discharging the aceused on the 
ground that he could not take cognisance 
of the effancs withont sanction of the Local 


. Government. Held, that although the action 


of the magistrate could not be said to be 
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illegal, yet, in view of the cironmatances 
of the case,the matter should have pian pat 
an end to in a way correct in every posgibla 
detail, and the magistrate should “uuder 
the circumstances have asked some athér 
magistrate to deal with the case finally. 

(Baguley J.) rane 
J. W. ATKINSON os. S W. B: X, 
XAVIAR. 
- 37 Cr,L.J, 7232 AJR, 1936 Reng, 447 

= 1936 Cr,6, 518 = 162 LC, 988 
Duty of Court. High Court's power to 
order objectionable portion of judgment 
by lower Court to be expunged—Remarks 
based on no evidence, or against persons 
who are not party or of damaging character 
ov wholly irrelevent, or couched tm unjudi- 
cious language or promoting communal. 
enmity should be exercised with caution. 


The High Court has an inherent 
power to expunge a portion of a judgiment 
hy an inferior Court in order to prevent ab” 
use of the process of the Court and secre: 
the ends of justice. Such power ought to 
be exercised to delete passuges commenting 
adversely upon e verson who is not a 
party to the proceedings and has not bad 
a fair opportunity of being heard, and 
also to delete pasages when they are 
based on no evidences or evidence not 
properly upon regord. It should also 
be used to delete passages, which, though 
based on evidenes, damage the character 
ofa parson, or sre wholly irrelevent to 
any point in issue, ov-which ig cauched in - 
language injudicious and unftulled for, In 
eases which have assumed a communal 
aspect, passages in judgment which 
promote feelinges of simiiy should also 
be expunged. But this power is one 
of an extraordinary character and sbould 
be exercised jh exceptional cases, because, 
it igs of the utmost importance to the 
administration of justice that Courts 
should be allowed to perform their funo- 
tions freely and fearlessly and withont 
undue interference by the High Oéurt. 
Because in weighing evidenes and in 
arriving at conclusions of fasta lower 
Courts have often to make remarks which 
reflect adversely on tha character 
of witnesses, (Qoldstream JI 


EMPEROR vs, ATAULLAN SHAR Bue 
KHARI, 
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38 P.L R. 638=A,LR, 1936 ILah. 429= 


162 1.€, 624=37 Cr.L J, 661=1936 Cr, 
464 


Duty of prosecution-- Duty of pro- 
scoutor in criminal trial. 


It is the duty of the public prosecutor 
in a criminal trial to prosecute the accused 
and not to porsesuts him, and the respon- 
sibilty rests on him not to allow the Oourt 
to place reliance unwittingly upon the 
evidenaa of a witness who has made 8 
statement as to the course of investigation 
which is demonstrably untrue. 13 Rang, 
570 followed.’ (Masely € Ba U JJ.) 


Noa SAN Ba vs. EMPEROR. 


ALR, 1936 Rapg, 74=162 LC, 14=37 
Cr.L.J, 414= 1936 Cr. C, 80 


Duty of prosecution— Duty of pro- 
secution to prove yuilt of accused, 


It is one of the fundamental ‘rules of 
Criminal Jurisprudence that an acoused 
person should never be condemned out 
of his own mouth. Itisthe duty of the 
prosecution to prove, and to prove beyond 
any reasonable doubt ‘that the accused 
is guilty, Itshould improye ita case by 
utilising the defects in the evidence of 
the defence witnesses or by the false 
statements whoik the accused may make. 
(Ba U & Mackney Jd.) 

EMPEROR vs. NGAMYA MAUNG. 

AJR. 1938 Rang. 99=1936 Cr,9. 113 


Duty of Prosecution— Relevant facis— 
Court must try % bring out, 


Where tha evidence producad by the 
prosscation is vague and uncertain, the 
Court shonid insist to bring out relevant 
facts. Where that is not possible the court 
should give the accused the benefit of the 
doubt. (Agha Haidar J.) 


GHauNs vs. EMPEROR, 4 
160 1,C. 561237 Cr L.J, 407 


Duty of prosecution—Zvidence in 
criminal trial—duty of the prosecution, 


It the duty of the prosecution ta bring: 
out the relevant facts of a case clearly in, 


the evidence. If this is not done and the 
evidence remains vague arid indefinite, the 
Court would be fully justified in giving the 
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benefit of doubt at lenat to the accused and 
and acquitting him. Ifa case is tried by 
the jury and fhe evidence is not clear and 
specific, they would be perfectly justfied 
in returning jhe verdict at least of" not 
proved.” ( Agha Haidar J. ) 


GHANNS vs. EMPEROR, 
37 Cr,L.J, 407 = 160 LC, 561 


Duty of prosecution—Manner in 
which evidence should be placed, 


The duty of every percon whether he is 
n police officer or a constable or a Govern- 
ment officer or a plain citizen is to allow, a 
case to come before the Court, os it is, 
without fabrication or ‘padding’. It is for 
the Court to docide whether an acoused 
person is innocent or guilty and not for the 
prosecution to determine his guilt in ad- 
vance and attempt to deceive the court into 
giving a vardiok based on false evidence. 
( Young C.J & Monroe J. } 


ASHIQ MOHAMMED & Org vs. EM PERO. 
37 Cr,L,J, 862(2)= 1936 Cr,C, 260= 182 
LC. 3422 A,LR, 1936 Lan. 330 
Duty of Prosecution-— Hostile witness 
How to be dealt with. 


Tt ig not right to doclare a prossaution 
witness as hostile. The only way in dese 
ling with witnesses who go back on their 
statements or testify in a way which ig fra- 
nkly against the interest of the party calling ' 
them lies with the Judge. (Ountiffe € 
Henderson JI) 

SAMARALI & Ors. vs, EMPEROR. 

193g Cr, C. 932=A, |, R. 193g Cal, 
675. 


Evidence—Murder case — evidence entire- 

ly ctroumstantial—Mative of crime not 
proved —effect, 

The accused was convicted of the 
murder by throtting of his step son, The 
conviction was nob supported by any 
direct evidence, and rested on inféreness 
from ciroumstantial. evidence. There was 
no proof for motive of the crime, 

ii, the acoused was nob guilty, 
(Noor & Rowland JJ.) < 
KMPEROR vs. AZHAR MIAR, 


37 Cr.L J, 559=161 1. C. 939(2)=A,LR. 
1936 Pat. 425 
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Evidence—Cross-cxamination of pro- 
secutton witnesses —Presiding Judge should 


aveid undue interference in cross examina: 
tion. 
Whileit is the duty of every Court 


to keep the oross examination of a witness 
within legitimate bounds it muab be 
careful, in the discharge of that duty, not 
ta exercisa too effactive a control so as 
to unduly ourfail legitimate sross-examin- 
ation, Too much interruption by the presid- 
ing Judga in the course of the cross 
examination of a witness by the Counsel 
for the accused, has more often than not, 
tha result of robbing the cross-exami- 
nation of ifs efficacy and therefore undue 
interference in cross examination must 
be avoided by the Presiding Judge.) (Iqbal 
Ahmad J.) 


SaLla RAM v3. EMPEROR. 
1936 A,W,R, 967 


Fvidence—Value of uncorroborated 
testimony of accomplices—Rvidence of person 
who can stoop to bribery Value if such 
evidenca is uencorraborated. 


When persons who ara not above stoop- 
ing to bribery ara in that frame of mind 
they aro capable of inplicating innocent 
persona to serve their ands of ravenge, 
just as capabla as any other set of aceom- 
plices, and the danger of acting on their 
testimony ia noft lessened but increased 
when they wilfiugly come forward to 
implicate their eratwhile associates, {Bose J.) 


ANNA CHAMPAT RAO zs. KING EM- 
PEROR, 
19 N, L, J, 321 


Evidence—Detective joining game with 
accused and supplying marked money for 
placing bets—No corroboration required. 


The act of a detective in supplying 
marked money for deteetion of a crime 
cannot ba treated as that of an accomplice 
and therefore his evidence, though its 
value would depend upon his character, 
would not require corroboration. 38 Cal. 
96 4 19 Bom, 360 relied on. (Gruer J.) 


Govinp BALAJ vs. EMPEROR. 
1936 Cr.C, 10392 ALR, 1936 Nag. 
245 


10 
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Evidence— Witness related to mur- 
dered man if incompetent to give evidence 
on behalf of prosecution. 


In a murder case, the fact thet the pro- 
secution witnesses are relatives of the mur- 
dered man is not valid reason for disaarding 
their evidence. What would be of impor- 
tancs is that the witnesses bad enmity with 
the accused, Interests of the relatives is 
undoubiedly to see the true criminal prose- 
cated; but they can have no interest for ag- 
cusing anyone falsely unless they hays 
enmity, (Young C, J, & Monroe J. ) 

DILWAR vs. EMPEROR 

AIR, 1936 Lah. 233= 1936 Cr,C; 1992 


163 1C, 1438=37 Cr. L. J. 751233, 
LR. 695 


Evidence— Statements af witnesses 
produced by one accused èf admissible 
against co-accused, 


There is nothing in the law of evidence 
or procedure whioh renders the statements 
of witnesses produced by one accused - inad- 
missible against a co-acaused, but such eyi- 
dence should he recaived with great caution 
and regarded with great suspicion, when the 
witnesses have nothing or little to say 
which benefits the person who calls them 
and appear to ba intvoducad merely with 
the abject of strenghening the case against 
the co-accused, (Broomfield ¢ Divatia JJ.) 


| SHAPURJI Soran & Ayr vs, EMPEROR 


69 Bam, 148=38 Bom, L,R, 106= 37 Cr, 
L.J, 688=1936 Cr.C, 339- A.I R, 1936 
Bom, 14=162 1,C, 399 


Evidence— Witness if entitled to put 
in a portion af a letter and to say which 
portions of tt are to goin, 


A court hag inberent power for refusing 
a disclosure of matters which, ia the publie 
interest should be kept secret but a witness 
cannot be allowed to put in a portion of a 
letter and say which portions of it are to go 
inang which portions are to be concealed 
from his opponent, Nor has the Court 
powor to hand back the letter to the party 
producing it when ones it has been made 
an exhibitin the case. ( Baguley J.) ` 


E. A. MORLEY. vs. EMPEROR? 


37 ICr,L.J, 927=1936 Cr.C, “te =A, 
R, 1936 Rang, 298. 
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Evidence-—-One part of statement of 
witness not free from doubt — court's discre- 
tion in the matter. 


Where the statement of a witness has 
been clearly proved to be untrue, there is 
no manner of doubt that the witness is 
prima facie unreliable; and if bis evidence is 
not reinforeed by something else, ib is 
highly unsafe to accept it as the basis of 
Conyiotion. Where, however, the Court 
considers one part of tha evidence of a wit- 
ness to be not free from doubt, it may well 
refuse to acb upon it without destroying 
the value of the reat of it, as all that the 
Court implies in not acting upon one part 
of the evidence is that it is not sate to 
accept it. ( Niamatullah & Colliater JJ. ) 


ASHIQ Al: & Orns vs. EMPEROR, 


1936 A,W.R, 633=165 LC, 193=37 
CrLJ, 1104-1936 a L.J. 885=1936 
. Cs, C, 8943=A,LR, 1936 Ali, 747 


Evidence—Con/licting versions of an oc- 
eurrence-— Police should decida which version 
is true and start prosecution accordingly. 


When there ate conflicting versions 
of an occurrence, the police should make up 
their minds whioh of the conflicting 


yersions is trae. and should send the 
accused for trial accordingly, (Nanavutty 
& Smith JJ.) 


MANGALI vs, KING EMPEROR, 


1936 O. W.N, 928=37 CrL'J. 11095 
165 LC, 237 


Evidence— Statement made io police 
„oficer during investigation not reduced 
in writing and not privileged undar Sec, 
123 or 124, Evidence Act, if may be used, 


Thera is no reason why a statement 
made to a police officer in course of an 
investigation should not, if relevant, under 
the Evidence Aot, be used at a trial for an 
offence not under investigation when they 
were made, provided that they are not 
privileged by the provisious of Bees. 123 & 
124, Evidence Act. (Coldstream J) 

BAIJNATH BHATNAGAR vs, MAHA- 
MMED DIN. 

ALR, 1936 Lah, 359=17 Lah, 472= 
38 P.L,R. 1040% 1636 trC 300 


Evidence —First information report 


Criminal Trial (Con/d.) 


made two days after occurvence—corrobora- 
tive value of the report. 


The same corroborative value cannot 
be attached to a belated report made two 
days after the oceurrence, as in a case in 
which the first information report is made 
shortly after the occurrence,as in the former 
case there is plenty of time within which the 
story for the prosecution could be decided 
upon and the witnesses to be examined in 
support of it being obtained. (Niamatuilah 
 Collister JJ.) 


ASHIG ALI & Ors. vs. EMPEROR. 


1936 A,W.R, 633=165 1C, 193=37 
Cr,L.J, 1104-1936 ALJ, 865=1936 
Cr.C, 943=A,1R, 1936 All 747 


Evidence— Murder trial—Testimony of 
eye witnesses unsatisfactory—recovery of 
blood stained knife from accused—value of, 


The recovery of a knife stained with 
human blood at the instance of the acpaaed 
does not strengthen the case against the 
acoused to any appreciable extent when tha 
testimony of the eye witnesses is of an 
unsatisfactory nature, (Young C. J. if 
Abdul Raschid J.) 


MIFHA SINGH vs. THE Crown. - 
38 P.L.R, 215 


Evidence—of eye wiinesses found to be 
unreliable, if can be corroborated by other 
evidence. 


Where two out of three persons tried 
on a charge of murder were acquitted by 
the Sessions Judge, on the ground that the 
evidence of the eye witnesses was wholly 
unreliable, but the third aceused from 
whose house a blood atained chopper and 
a blood stained sheet had heer recovered 
was convicted, keld, that the conviction 
was not proper, as the Sessions Judge had 
used {the evidence of recovery of the 
choppsr and the blood stained cloth to 
corroborate the evidence which he had not 
relied on as againatsthe other two. (Young 
0, J. 4 Abdul Raschid J.) 


DHUNDA vs, THE Crown, 
i 16 Lah. 998 
Evidence— Want of interest on the part 


‘of the prosecution, if can make the evidenge 
of a witness reliable. - 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:58 


153 CRIMINAL DECISIONS 154 


Criminal Trial (Conid) 


Ib is the duty of the judge who holds 
the trial to seratinise the prosecution 
evidence on its own merits in each case. 
In the administration of criminal justice, 
want of interest in the prosecution does 
not by itself stamp the evidence of a wib- 
ness with truth. The weight which is to 
be attached to the testimony ofa witness 
depends in a large majority of cases upon 
various considerations, some of which are, 
that on the face of it his evidence should 
be in consonance with probabilities and 
cousistent with other evidence, and should 
generally so fit in with material details of 
the case for the prosecution as to carry 
conviction of truth toa prudent mind. If 
these elements ara wanting in the testimony 
ofa witness, however independent be may 
appear to be, his evidence should not be 
relied on in the decision of criminal cases 
where persuasion of guilt must amount to 
moral certainty. ( Subhedar A.C. J.) 


wo (lst PARWATI vs. EMPEROR. 


ALR. 1936 Nag. 88=1631C, 319=37 
Cr.L.J, 821= 1936 Cr.C, 553 


Evidence—Prosecution citing 9 witneses 
bus examining three—adverse inference, 
if may be drawn. 


When the prossaution does not exa- 
mine all the witnesses cited, and there is 
nothing to show that the witnesses not 


‘examined would haye given material eyi- 


dence in the case, no adverse inference can 
be drawn against the prosecution for the 
witnesses not being examined. The acous- 
ed, if he wants such witnesses to be 
produced, are entitled to apply for their 
aa in-Court. (James € Saunders, 


HARI Manto vs, EMPEROR. 


ALR. 1936 Pat, 462160 LC. 675=37 


Cr. J, 3201936 Cr,C. 70 
Elvidence—Prosecution if can ask Court 
to look with suspicion upon the evidence 
of prosecution witness not declared hostile. 


When a witness has been produced by 
the Crown and put forward as 2 witness 
of truth in support of the prosecution case, 
it is not open to the Crown to ask tha 
Court to look with suspicion upon the 
evidence of such witness, where such wit- 
ness had not during the whole trial been 


Criminal Trial (Cont:.) 


treated as a hostile witness, nor had anye 

one openly suggested that they were not 

truthful witnesses, (Lort Walliams d Jack 
Jd.) 

ABINASH CH. SARKER Vs. EMPEROR.* 

63 Cal, 18 


Evidence--Death—Determination of 
nature of death requiring medical know- 
ledye—Medical evidence divided and 
undegisive—if may be displaced by direct 
svedence of fact. 

Where the determination of the nature 
of death involves medical knowledge. and 
skill, and the ‘medical evidence is neither 
definite nor unanimous, one body of it 
being to the effect that the circumstances 
pointed to the application of external forge 
and the other that they pointed to suicide, 
but neither youching certainty, such evi- 
deuce cannot go agsinst the accused, 
who must be found not guilty. In order 
that medical evidence may displace direct 
evidence of facts, it must be clear and 
decisive. (Zcrd Roche), 

STEPHEN SENIVIRATNE vs. THE Kina. 

41 C.W,N. 65 


Evidence—Admission by accused, if 
may be accepted in part and offence proved 
by coupling it with other evidence. 


Per Lort- Williams J— When the proses 
cution failing to prove its case by its own 
evidence seeks to rely upon an admission 
by the acoused, it must take the admission 
in toto. So, an admission thet an act was 
done af a particular time cannot be 
dissected so as to take therefrom only the 
doing of the act and prove, by coupling it 
with other evidence,that the act was done at 
a different time. {Lort William 4 Jack JJ.) 


UPENDA NATE OHATTERJEE vs. EMPEROR 


40 C.W N 313 


Court, if may allow prosecution to be 
withdrawn against accused for the purpose 
of obtaining his evidence—Person so disa 
charged if may be put back on trial or 
put back in same proceedings, 


The Court may consent to the Public 
Prosecutor withdrawing from the prose- 
cution of any person under Seo. 494(a) 
Cr, P. O. for the purposa of obtaining his 
avidencea against others placed òn trial 
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with him, and can do so egen in a case to 
which Sec. 387 Or. P. C. lies. The person 
discharged cannot be put back into the 
proceedings to be tried along with the other 
“wo-accused, but may be tried, if ha is to be 
tried, in other proceedings on the same 
charge. (Derbyshire C. J. Mukherjee, 
Panchridge, M. 0. Ghosh & Bartley JI 


HARIHAR BINHA vs. THE EMPEROR. 
40 C.W.N, 876 


Evidence—Accused should be given 
opportunity to explain adverse evidence 
— Omission, if vitiates trial 


16 is tha imperative duty of the Judge 
to elicit from tha accused any explanation 
which be has to give in respect of facts 
appearing in the evidence against him, 
In the absence of any such opportunity 
being given by putting particular points 
to the accused and asking for his explana- 
lion, in respect of those points, the con- 
viction of the acoused is bad. {Burn d 
Pandrang Row JJ.) 


In RE- KimIDI NARA SIMHAM. 


1936 M,W.N. 521= 1986 Cr.C. 763 = 37 
Cr.L.J, 1074=164 1C. 1017=ALR. 
1936 Mad. 629 : 


Identification—Idenitfication proceedings 
— Principles to be followed. i 


The value of identification depends on 
two most important factors, namely that 
the persons who identify an accused have 
had no opportunity of seeing bim after 
the commiss@n of the crime with which 
the suspect is put for identification and 
secondly that no mistakes have been mada 
by those. witnesses or the mistakes made 
by them are negligible. (Allsop € Ganga- 
nath, JJ.) 

EMPEROR vs, CHHADAMMI MALI, 
1936 A.W R. 185=162 J.C, 948=37 
Cr-.L.J. 73051934 Cr,C, 497(2)==All, 
R,1936 Ali. 373 


Identification.— Policemen may be 
‘used with caution, in identification parades— 
evidentiary value of result of identification 
parades. 


Thera is no objection ta the use of 
policemen én forming identification parades 
if proper precautions ar adopted, Generally 
speaking, no sweeping conclusion can be 
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recorded on the mexita of identification 
Parades, (Monroe d Rangtlal JJ.) 


INDAR PAL vs, EMPEROR. 


1936 Cr.C, 389=37 Cr,L.J. 732= 162 
1. C, 969= A.LR.1936 Lah. 409 


Identification proccedings—Proper pro- 
cedure to be adopted, 


Tbe value of identification depends on 
the factors whioh minimise the possibility 
of a chance as much as possible. Tho 
practice of mixing five under-trials with 
a suspect cannot be regarded as satisfactory 
in cases in which there is only one or two 
suspects to be put up for identification. 
There should be at least 10 under-triala 
for each suspect in such cases, because, 
efforts should ba made to minimise the 
possibility of a chance which in the firat 
instance can be done by mixing as many 
perscus as possible with the suspect who 
is put up for identification. (Alsop ff 
Ganganath JJ.) gam 


EMPEROR vs, CHHADAMMI LALI 


1936 A,W.R. 186=162 IC, 948237 
Cr.L'J. 730=1936 Cr,C,497 (2)= ANR, 
1936 All, 373 


Investigation—Accused attempting to 
avoid police enquiry—Presumption of guilt 
if any. 

A police enquiry is always regarded 
as a harassment, and anxiety to avoid. 
it is not necessarily an indication of 
guilt. (Makammad Noor & Rowland JJ,) 

EMPEROR vs, AZHAR MIAN, 


37 Cr,L.J. 559=161 LC, 939(2)=A.1R, 
1936 Pat. 425 


Mative— absence 
vtisated, | 
Tha absence of motive ia nota suffi- 
cient reason for coming to the conclusion 
that the witnesses in the case are telling 
lies, or that the confession is falee. (Dhavile 
£ Agarwallah JJ: ) 
Mr, SUENI vs. EMPEROR, 
1936 Cr,C, 245237 G,L.J, 543=162 
1,0, 25=A,LR, 1936 Pat, 245 
Motive-—Commission of crime proved = 
Motive tf not proved—effect. 
When the evidences adduced by the 
proaseution goss to show that tha accused 


of ~-cvidence if 
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had committed the crime, it is nob neces- 
sary to prove the motive of the crime 
(Mosley & Ba U. JJ, 

U. ZAWANA vs. EMPEROR, 


1936 Cr C, 38237 Cr,L.J. 418 =1611,C, 
113=A,1,8, 1936 Rang, 80 


Jurisdiction—Offence ai two places— 
cne place mentioned tn charge- convic- 
tion if vitiated. 

Where an offence was committed 
partially ab one place and partially at 
another, but in the charge, only one place 
was mentioned, Held, that this fact alone 
could not affect the convietion of the 
accused, for it could not under the ciroums- 
tances be said that ths accused had been 
misled in his defence. (Varma é Row 
land JJ.) 

NANKHOO MAHTON vs, EMPEROR. 

17 P, L, T, 472=A.,1,R. 1936 Pat, 358 


=163 1 C, 805=37 Cr, L, J, 862=1936 
Cr C, 588 


Jury Trial— Trial of contradictory cases 
at same trial and in one charge, tf leyal. 


It is quite wrong to includé two con- 
tradictory cases at the same trial eyen 
more so in one charge. Ina trial for ziote 
ing, it is one thing to say that the common 
object of the acoused was to get possession 
of the disputed land and it is quite another 


‘thing to say that the common object was 


to beat apparently for the more pleasure 
of the beating. So where a Judge told the 
jury that in the event of the prose- 
cution failing to establish the case with 
which they came into Court or in the event 
of the jury being unable to come to 
a decision on & real point at issue between 
the parties they were to consider the 
possibility aa to the existence of any other 
common object merely because cortain 
persana were injured and weapons used, 
Held, that the prosedure adopted was 
altogether wrong and what the trial Judge 
ought to have done was to have struck the 
latter point out of the charge altogether 
and never put it before the jury at all. 
(Cunliffe € Henderson, JJ.) 


ALKASULLA & ORS, vs, EMPEROR, 


A,1,.R, 1936 Cal, 429=165 1,C. 666 
=30 C, W, N, 1409=1936 Cr, C, 
654 
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Jury Trial—Jury returning verdict 
of guilty and also recommending mercy— 
effect of. - 

Tn criminal trial, the jury attached 
to their -verdict of guilty a rider recom 
mending the accused ‘person to meroy. 
Held, that this recommendation for 
merey did not imply that the jury did 
not believe the prisoners to be guilty at 
all. (James & Saunders dd.) 


HARI MAHTO vs. EMPEROR. 


A. LR, 1936 Pat, 56=160 1, C, 675= 
37 Cr. L. J, 32021936 Cr, C, 70 : 


Jury Trial— Case under Sec. 366 I. P. 
C.—Tudce nut question jury specifically as 
to the ag: of the girl. 


In a case of abduction and kidnapping it 
is the duty of Judges to put a specific 
question to the jury as to the conclusion 
they have come to in relation to the age of 
the girl whose maltreatment has been the 
subject of the charge. Unless it is specifi» 
cally put, the jury cannot really understand 
what their duty is under Sec. 366 1. P.C. 
(Cunliffe € Henderson JJ.) 


SAMARALI & ORS, vs, EMPEROR 
1936 Cr,C, 932=A,1R, 1936 Cal, 675 


Jury Trial—Charge to Jury—sugges- 
tion for unanimous verdict so that new irtal 
may be avoided, if undue pressure. 


An exhortation for a unanimous yerdiot 
made in Janguage whieh is understood 
fo mean that in case of “difference of 
opinion the troubles of a fresh trial will 
have to be undergone, is likely to operate 
on the jury as undue pressure. (Lord 
Roche.) 

STEPHEN SHNDVIRATNE vs. Tax KING, 

41 C,W.N, 65 


Jury Trial—View by jury tf may ine 
clude demonstration of sounds and smells— 
Departure from strict procedure of view if 
tf vittates iriak. 

A view by a jury may include inspeot- 
ion or demonstration of relevant sounds 
or smells, Bub in conductinga view it 
is necessary that the statutory, procedure 
luid down in the Cede should be strictly 
followed and any departure therefrom 
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which is irregular in itself and not merely 
an exercise of discretion with in the limits 
of the legal procedure tends to divert the 
due and orderly administration of justice 


sdrrespective of any injustice acoused. 
(Lord Roche.) 
STEPHEN SENIVIRATNE vs. THE Kine, 
41 C,W,N, 65 


Plea of guilt—Jnformal admission as 
to guilt, if amounts to plea of guilty. 


A plea of guilty in a criminal court 
Gan only ba made in responsa to a charge made 
by tha Court. An informal admission 
ag to guilt does not certainly amount to 
& formal plea of guilt and such an admi- 
saion has not the same bindmg effect as 
a plea of guilty. Ib has not the sume 
effect in fact and it bas not the same effect 
inlaw, (Cunliffe & Henderson Jd.) 


SUPERINTENDENT & REMEMBRANCER 
oF LEGAL AFFAIRS, BENGAL vs. JIBAN 
KUMAR Dey & ORs. 


ALR, 1936 Cal, 295=165 LC, 228(1)= 

37 Cr, L, J. 118 =1936 Cr, C, 529 
Presumption of Innocence—in 
favour of the accused. 


In acriminal trial, the accused being 
entitled to the presumption of innocence, 
the presumption will be that if the facts 
will bear an explanation compatible with 
his innocance, that view should be adopted 
unless it is pgoved to be false; but if the 
circumstances are such that only one infer- 
ence can follow in the mind of any 
reasonable man, in sucha case there can 
bea conviction, (Howland J.) 


ABDUS SALAM vs. EMPEROR. 


160 I.C. 12=37 Or. L.J, 21,9= 21936 
Cr. C, 142=A1,R. 1937 Pat, 108 


Presumption of innocence—Cri- 
minal breach af trust—Accused to explain 
suspicious acts. 


Although in every criminal case fhe ac- 
cused is to ba presumed innocent, and the 
burden of proof never shifts to tha defence, 
yet in a case for criminal breach of trust 
the accused must showewhat has happened 
to the money, as otherwise, there may be 
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an inference that he misappropriated it. 
(Vivian Bose J.) 


BAPURAO vs. EMPEROR. 
1936 Or.C, 715=A1,R 1936 Nag. 160 


Presumption —Murder—prceof of mas: 
slaughter-presumption of murder, if can be 
raised. 


It cannot be maintained that where 
the evidence for the prosecution points 
affirmatively no further than man slaughter 
the law would enlarge the proof and 
transform the case into one presumptively 
of murder. (Sir Sidney Rowlatt); 


MAHADEO vs. EMPEROR, 


40 C.W,N. 1184-1938 A.W.R, 741= 
1936 M,W.N 889=44 ML.W. 253= 
1936 Cr,C. 757 =37 Cr,L J. 914 


Procedure—Mayistrate not allowiny 
more cross-examination than he considered 
noessary— Legality of the procedure, 


It is of the utmost importance “that 
the procedure in the trial of a criminal 
casa should inspire confidence in tho parti- 
es, Where in the trial ofa criminal 
casa the magistrate did not allow more 
than such eross-examination as he thought to 
be necessary nor did he consider it necessary 
to have a record of the evidence in the lan- 
guage of the Court, keld, that the procedure 
adopted by the magistrate was not warrant- 
ed by law. The conviction in such a cage 
was liable fo be set aside and the case 
retried (Néamatullah J,) 


RADHEY DALE & ORS. vs. EMPEROR. 
1936 ALJ, 667 21936 Cr,C. 87=1936 
A.W.R, 295 

Procedure—Trial when begins. 


Per Cornish J—The trial commences 
with the arraignment of the accused tbat is 
to say when the charge is read out to the 
accused, and he ig called npor to plead to it. 
A, I. R 1981 Cal. 341 disapproved. 28 Cal. 
911 approved. 


EMPEROR vs, JOHN Mo. Ivor. 


1936 M,W.N. 281-43 M.L.W. 848= 
1936 Cr. C. 483=37 CrLJ, 637= 162 
T.C. 592 ALR. 1939 Mad. 353 


Procedure—Determination of forum of 
tvial—Chotce rests with accused. : 
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The only person capable of weighing the 
raspective adyantages or diesdvantages of a 
trial before different typ33 of tribunals ave 
the accused porsons themselves and it is 
ouly their opinion in the matter which is 
entitled to any serious consideration, ( Hen- 
derson J.) 


NETAI CHANDRA vs. EMPEROR. 


1936 Cr,C. 783=37 Cr,LJ. 1902=165 
1,0, 162=A.,1LR, 1936 Cal, 529 


Procedure—Oounsel can ask the Court 
to hear the case during hours fixed for sit- 
ting of the Court. 

Counsels for the accused are within 
their right to ask the presiding Judge to 
hear the Cage ag far as possible during the 
houra fixed’ far the sitting of the Court. 
(Tabal Ahmad.) 


Satta RAM vs, EMPEROR. 
1936 A.W.R, 967 


Brocedure—Order sheet af another case 
filed in record of case under appeal— copy 
of such order sheet sent to appellate Court-- 
capy should be marked ‘true copy — Number 
given ts original should be noted in margin 
of copy. 

Tha orlginal ordar-sheet of another case 
was filed in the records of tl:e casa under 
appaal and marked as exhibit. Ab the con- 

_alusiou of the proceedings the original order 
sheet was kept in its proper place in the 
record from which it was taken, and @ copy 
retained, 


Held, the copy ought to be certified a 
tras copy and in the margin of it ought to 
ba noted tha exhibit number of the original, 
(Rowland J.) 


, RAGHUNI PROSAD MAHTO vs, EMPEROR. 
A.LR. 1936 Pat, 249 


Procedure—Cross cases—two separate 
trials—Judgment only one document but 
decisions separate and distinci—legalsty of 
the procedure. 


Two appeals wora presented to the Bes- 
sions Judge from two separate trials. The 
appollate cour’ passed judgment in one con- 
tinuous dooument, but the decisions in the 
two cases were quite separate and distinet 
from each other. None of the findings in tha 

` pane 0259 was based upon the evidence recor- 
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ded tn the other oase and the Judgment 
in regard to each case was n self-contained 
document based upon its own oral and dos 
cumentary evidence. Hold, that the pró- 
o3sduce adopted was not illegal and no preji 
dice could be caused to the accused thore- 
by. 4 Lah, 876 & 56 Mad. 159 disting- 
uished. (Agha Haidar.) 


LALA Panna LAL vs. EMPEROR. 
ALR, 1986 Lah. 294 


Procedure — Propriety of staying a 
criminal trial pending civil proceedings. 


It is no doubt undesirable that a pro» 
seoution connected with a civil snit should 
ba proceeded with until the civil suit is de 
cided; but it would be unreasonable to order 
stay of proceedings in a criminal court onthe 
aff chance that there might be some decision 
in the civil suit which might have some 
bearing on th? criminal prosecution, (Mack- 
ney Ji) 

U THA ZAN vs, U, PYANT, 


A.LR. 1935 Rang. 487 


Revision—limtiation a matter of prac- 
tice-- Court's power to hear after period of 
limitation, 


The limitation for an application for 
revision isa matter of practice and not 
prescribed by statute, and when it is in fact 
admitted and argued, it noed not be dismia- 
sed on that ground only (F. Bose J.) 


SYED MAHBUB vs, EMPEROE, 


19 N.L.J. 244= 1936 Cr.C, 1139= ALR. 
1936 Nag. 265 


Right of accused—Accused’s objection 
to initiation of prosecution made after 
commitment —tf matintenadble. 


Once a commitment is made it is too late for 
the accused to take an objection against the 
initiation of the proceedings, Such objections 
ought fo be taken at an earlier stage,116 I.C. 
632, 140 T. ©, 514 relied on. (Dhavle & Row 
land JJ,) 


JUGESRWAR SINGH & ORS, vs, KING 
EMPEROR. 


15 Pat. 26=17 P,L T, 234% 1936 Cr.C, 
539=37 Cr.L.J, 803=1641C, 86= A 
LR, 1936 Pat, 346 
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it merely implies transfer of a commodity 
for price paid or proinised to be paid. The 
motive of tha buyer is immaterial and the 
fact that the sale is brought about to entrap 

ne accusad, doas not maka it any the less 
a aale. (Niamatallah J.) 


MUNI LAL va. EMPEROR. 


1936 A.W R. 276=1936 ALJ. 275.= 
37 Cr, L.J,700= 1936 Cr. C.425= 162 
LC, 732=A.).R, 1936 All’ 361, 


ELECTRICITY ACT (IX OF 1910) 


Sec. 39-—Dishonest tuser—what it 
Means. 


Abstraction of olectric enargy is not 
always a necessary ingredient for an offence 
under Sec, 39, of the Act, The consuming 
of electricity and the regular oausiug of the 
record of that use in the shape of the figures 
on the dials in the metres to bs altered is a 
dishonest user, The argument that electric 
was ugad ina manner contemplated by the 
contract, and ths act of tampering with tho 
matras was something different from mier 
cannot hold good. (Derdyshire C. J. ef 
Costello J.) 

RASEBEHARI SHAW vs, EMPEROR, 

1936 Cr. C, 1043=A,LR, 1938 Cal, 763. 


Becs,39 & 50--Ofence of stealing 
slectric energy, tf an offense against the 
Electricity Act—Sec. 50, if applies to sich 
offence. 

Where e parson interferes with the elec- 
frie mater ami uses Wlectricity with the 
intention of not paying for it, he is guilty 
under Sac. 379 Penal Coda read with See, 
39, Electricity Act, Suchan offence ig an 
offence against the Mlectricity Act, and Sac. 
50, of the Aot applies ta the case so that 
there can ha no prosecution except at tha 
instanco of the person aggrieved, i, 8, the 
Bleotria Company. (Allsop and Ganga 
Nath JJ.) 

VISHWANATH vy, EMPEROR, 


1936 A,WR, 842=1936 ALJ. 955. 
= 163 LC. 689=1936,Cr, C, 938=A.1. 


R.1936 All 742. 

Sec. 50 —Police instituting prosecution 
in form but at the desire of Electric Qom- 
pany —Previstons of See, 53, if complied 
wiih. 

Tha phrase "at the instance o!” in See. 


Eleotricity Act (Conia) 


60 of the Electricity Act means merely at 
the solicitation of or at the request of, and 
fhe seotion means that a proseention should 
not be instituted by some independant busy 
body who had nothing to to with the 
matter, When in a case under Seo. 379, 
I. P. O. vend with Seo, 39 Electricity Aot, 
for the theft of Electricity the police, on a 
report by the Electric Company, institutes 
the prosecution in form bat there is no 
doubt that the Electric Company desired 
the accused to be prosecuted, held, that the 
prosecution was “at the instance of” the 
Eleciric Company within the meaning of 
See. 50 of the Act. ( Allsop & Ganga 
Nath JJ.) 
VISHWNATH vs. EMPEROR. 

1936 A W, R. 842=1936A,L. J,955.= 

163 J.C. 6835-1938 Cr.C.938=A, LR 

1936 All 742. 


EVIDENCE, 


Expert evidence — Finger print expert 
value to be attached to his evidence, 


It is going too far to Bay that the Court 
must insish upon corroboration of the eyi- 
donee of a finger pring expert. On the other 
hand ihs Court must be careful not to dele- 
gate tts authority to a third party. The 
Court has to ba satisfied that the accused i 
guilty, and it cannot hold him guilty merely 
hecanse an experi comes forward and shys 
that in his opinion the aecéused must be 
guilty. The Court must satisfy itself as to 
the value of the evidence of the expert in 
the same. way as it must satisfy itself of the 
value of other evidence, Tho Court shonid 
examine the expert as to how much oxperi- 
ence ha has had in the way of comparison 
of finger printa ani how much literature on 
tha subject he had studied. Where there. 
are a large number of pointa of similarity 
between tho finger impressions found in the 
rooma where ths offanca was committed and 
in the impressions of the corresponding 
fingers of the aconsed, the Court has to rely 
on the expert upon two distinct points, first 
of all, on the question of similarity between 
the two marks, which isa question of fact 
on which tha Court can and should, with 
the assistance of the expert satisfy itself; 
and secondly, on the point which is one for 
expert opinion, whether it is possible to find 
the finger prints of two individuals corres 
ponding in as many points of" resemblaneng 
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as are shown to exist between the impres- 
sions found in the case before the Court 
and those of the necusel. (Beaumont C. J. 
& Macklin J.) 


FAKIR MOHOMMED RAMZAN vs. Dm- 
PEROR. 
60 Bom, 187238 Bom. L.R, 1602 AL, 
R, 1936 Bom. 151 = 1936 Cr. C, 335. 


Witness falsely implicating one accused 
—his evidence 4 can te accepted ayainst 
another accused. 

Where it ts definitely proved that a 
witness has deliberately committed perjury 
in falsely implicating one ncoused, it is im- 
possible bo accept hia evidence agninst ano- 
ther acoused, A, I. R. 1988 All. 3144 A.T. 
R. 1934 All. 401 relied on. (Young O, J. € 
Sale J.) 


Jit SINGH vs, [HE CROWN, 
160 1,0. 158= 38 P,L.R.136, 
Sec, 8.—Scope of the Section. 


Sec. 8 of the Evidence Act embodies 
in a statutory form the rule Of evidence that 
the testimony of res gestae ( that is, the 
original proof of what hag taken placa; is 
always allowable when it goes bo the root 
of the matter concerning tho commission 
of the crime, (Cunliffe £ Henderson JJ.) 


KALIBAN BoATrracHanJL vs 
PE ROR. 
. 63 Cal. 1053=63 C.L,J,282==37 Cr, 
LJ, 775=1936 Cr, C. 832=A.LR, 1936 
Cal. 316=163 1,C,41° 

Secs 8. & 27--Theft of ornoments— 
accused finding them out from exact spol 
where they were buried —suek conduct if sufi- 

cient evidence of connexion with crime. 


The conduct of an accused who giyes Such 


E- 


. 


-information regarding the discovery of stolen 


property, and finding them from the exact 
spot where thoy were buried is admissible 
in evidence under See.8 of the Act.unless the 
acoused explains how he gained knowledge 
of tha location of the things, the inference 
is that he has located them himself, and 
when other eyidences corroborate, is may be 
presumed that ha was connected with 
the crime. (Grille € Gruer J) 


MT, JAMU NIA vs, EMPEROR. 


LLR, 1936 Nag, 78=37 Cr, LJ, 1047= 
1936 Cr.C, 814 =164 1.C, 964=A4,1.R, 


1936 Nag, 200. 
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Seca. 8 & 27—-Accused kadin y police 
to a certain place and pointing out position 
where arms concealed—conversation between 
accused and police during the search, tf ad- 
misstble. 


Evidence was given before the Magittrate 
that on information contained in the 
confession of anaccused,a visit was made by 
that accused himself together with certain 
witnosses and Polico officers to a spot where 
arms were concealed and during the time 
that the arms were dug up.on the informs- 
tion of the accused person in oustody, 
various conversations took piace between 
the aceused and the Police which amounted 
to conversations to the detriment of the 
accused person and actually adding to the 
confession ha had already made. Held, that 
tho whole of the evidence was admissible. 
(Culiffe & Henderson JJ. ) 

KALNIBAN BHATTACHARJI 0s, BM- 
PEROR. 

63 Cal, 1053=63 C,L.J. 232237 Cr LJ, 


775= 1936 Cr, C. §32= AIR, 1936 Cal, 
316= 163 1,0,41. 


Secs. 8 & 32—Gestures made by dying 
man in course of dying decluration whe 
ther admissible in evidence. 


Per Broomfield J. Questions put to a 
dying person togebber with her gestures 
in reply to them, cannot be regarded as a 
dying declaration under Sec. 82 but is ad- 
missibla in evidence under Soc. 8 of the 
Evidence Act. 


Per Wassoodew J. Gestures made by a 
parson in reply to questions put to her, 
is admissible underSee. 32 Evidence Act, ns 
a dying declaration, 7 All, 885 (F. B,; 49 
Cal 600; 1Pat 401 and 5 Leb, 305 relied on. 

EMPEROR. vs. MOTIRAM' 


38 Bom, L.R, 818=A,1,K,1938 Bom.372, 
=1936 Cr C, 917=37 CrLJ, 1140= 
165 I.C, 422, 


Sscs 10 & 30—Confesston of coace- 
used who ts dead, if adinissidile, 


A confession made by au accused which 
is found to by admissible as against bis 
Cosaccused under See. 30 of the Evidence 
Act, owing to the death of the accused 
before the ond of tte trial may however, bo 
admitted in evidence against the other aceu- 
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sed under Seo, 10 of the Act, Tha ques- 
tion whether the person who made the 
Statement is dead or alive does not affect the 
application of Sec. 10. (Srivastava J.) 


SATDHO vs. EMPEROR. 


1936 O, W, N, 28=37 Cr, |, J, 1825 
1591, C, 919=A,1. R, 1636 Oudh, 164. 
21936 Cr.C 282 


Sec. 10—"Such persons,” meaning of— 
Condition precedent for application of 
section 10, 


Before See 10 can be applied the pro- 
secution must show prima facie that the 
persons charged had conspired together. 
There need not be definite proof, but there 
must bə reasonable grounds to show the 
connection of each of the persons implica- 
ted. (Gruer J. ) 

MAHAMMAD ISMAIL vs. EMPEROR. 

LL.R, 1936 Nag. 152=1936 Cr,C, 561 
=165 LC, 913= A. 1. R. 1936 Nag. 97. 


Sec. 12—Defamation—statements made 
by the aggrieved person to other persons 
regarding defamation, if admissible. 


In a case of defamation the statements 
made by the aggrieved person to a consi- 
derable number of other persons is admi- 
aible in evidence in order to assist the 
Court in assessing the damages to ba awar» 
ded. { Dunkley J.) 


MA SEIN Tin vs. U. KyAW MAUNG. 
1641, C, 385=A, I, R, 1936 Rang, 332, 


Secs. 18% 21, Illus. (e) & (d )— 
Statement by accused amounting to admis 
ssion of his presence ai the scene of crime— 
Admissibility of the statement against the 
accused and co-accused. 


A statement by an acoused which 
amounts to an admission that he was pre- 
sant at the scene of the crime and that he 
was accompanying the parson who commi- 
ttad the crime, and which is otherwise ex- 
culpatory fixing the sole guiit on the olber 
accused, although inadmissible as against 
them is admissible, for what it is worth 
against the person making it, under Seo. 18 
of the Evidence Act. (Mosely & Bu U. JJ.) 


Noa BA KyAING & vs. EMPEROR, 


ALR. 1936 Rang, 131=162,1C, §=37 
Cr, L.J, §31.=1936 Cr, C, 219. 
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Sec. 21—Statement made by accused 
before Magistrate—Admisstbility in evi- 
dence. 


The acoused was convicted under Set 
211, Penal Code for having made a fals® 
report to the police about the murder of 
his child by certain persons. In appeal he 
contended that a statement made by him 
before a Magistrate had ‘been wrongly put 
before the jury. Held, that at the time 
when the said statement was made ha waa 
not an accused person but a witness ind the 
statement was therefore not a coafession 
but merely an admission and as such was 
relevant and admissible in evidence under 
Sea, 21, Evidence Act subject to its being 
properly proved. (Varma & Rowland JJ.) 

NANHKOU MAHTON vs. EMPEROR, 

17 P.L.T. 472.=183, LC. 895=37 Cr L, 


J, 862=1936 Cr, C. 658,=A,1, R.1936, 
Pat 358, 


Sec. 21—Admission by accused if may 
be accepted in part and offence proved by 
coupling it with other evidence. 


When the prosecution failing to prove 
its case by its awn evidence, seeks to rely 
upon an admission by the accused, it muat 
take the evidence in toto. Hence an ad- 
wission that an act was done aba partioular 
time cannot be dissected so as to take thora- 
from only the doing of the act, and prove, 
by coupling it with other evidence, that 
the act was doneata different time. (Lort 
Williams & Jack JJ.) 


UPENDRANATH OATTBRJI vs. EM- 
PEROR, 


40 C.W.N. 313. 

Sec. 

Jession although the inducement offered is 
of kind outside the terms of Sec. 24, 


Tf a confession is not voluntary in. the 
wider sense of tha term ex-hypothesy the 
person who mada it did not'do so from any 
desire to tell the truth. This fact in itself 
introduess an element of suspicion. In 
such circumstances if facts are proved which 
suggest that an inducement of some kind, 
although outside the terms of Seo, 94, was 
in faot given, the Court may well refuse to 
accept the confession as true. 
Henderson JJ.) i 


24— Court, if may accept con-. 


(Cunliffe € , 
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KALIJIBAN BHRATTACHARSI 
vs. EMPEROR. 
63 Cal. 1053=63 C. L, J. 232=A. I, R, 
1936 Lal, 316=163 1,C. 41,237 Cr. L. 
J 775=1936, Cr.C, 552, 


Sec. 24—Sialemeni of accused in 
part inculpatory and in part exculpatory — 
Rejection of exculpatory part, if legal. 

When a statement of the accused is to 
be taken against him in order fo show that 
ha was present at the time of the alleged 
offence and took part init, the whole of his 
statement should be taken and not merely 
the inculpatory part of it to the exclusion 
of tha exculpatory part which: raised the 
plea of ealf-defence. (Agha Haidar df 
Skemp, JI.) 


ÅHMAN vs, HAPEROR. 


& ORs. 


38 P.L,R, 105. 


Sec. 24—Non-confessional statement 
by apcused forming part of a whole narra- 
tive, if can be torn form its context to make 
it admissible against accused. 


Althongh any uon-confessional statement 
mada by am accused person to the police 
gan be proved against the accused, still 
when anoh statement forms part of a whole 
narrative given by the accused person it 
ought not to be torn from its context. The 
prosecut ion ought not to ke permitted to 

“single out of a confession some stray pas- 
sage containing the admission of an accused 
against his own interest. His statnment 
which is inadmissible being a confession 
cannot be dissected so as to make its parte 
admissible to support the presecution, 
(Grille J O, £ Neogy A. J. 0.) 

JAMES DOWDALL va, EMPEROR. 

31 NL R, 215=AlR, 1936 Nag.103 
= 462, 1E, 430.=37 Cr L,J, 607 = 1938 


Sec. 24—"Person in authority’ —mean- 
of—Zemindar or Lambardar, whether per- 
son in authority, within the meaning pf 
Sec. 24, , 

A person in authority referred to in Sec, 
24, Evidence Act is ona who hag authority 
to interfere in the matter of the charge 
against the accused. A zemindar or 9 
lambardar cannot be considered to ba a 
, peteon fn authority within the meaning of 
~fhe sestion.’ (Allsop 4 Ganganath JJ.) 
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JIWAN vs. AMPEROR, ; 
1938 A, W, R, 409= 1936 A, L.J. 376.5 
193. 1.0, 661 =37Cr,L.J, 952 (2)=1936 
Cr, C. 615=A,LR. 19358, AH, 470.. 


Sec, 24—Landholder and a member O 
Union Board if “person in authority.” | 


A person who is the landlord of the 
village and membir of Union Board is not 
a person in authority witbin the meaning of 
See. 24 of the Mividence Act. (Cunliffe È 
Henderson JI) 


EMPEROR vs. BHAKTA BHUSAN PRA- 
MANIOK. 
63 Cal 1089-63 C,L.), 142=40 €,W. 
N.668,= 1936 r. C 380=37 Cr.L.J, 676 
=162 1,C.636=A.1R, 1936 ¢ al, 227, 


Sec, 24—Accused making confession to 
servant of his landlord—such confession. 
af to be deemed to be made io a person in 
authority. 


The accused made m confessson to the 
servant of his landlord’ who was a big 
vemindar, and bis servant had considerable 
authority in-the village. Heid, that the 
cOnfession wae not admissible in evidence 
under Sec. 24, Evidence Act, because the 
servant was lo be deemed a person in 
authority within the meaning of the section 
84 I. C. 642; 12 Pat. 341 & 6 0. W.N. 
ay to, (Dalip Singh € Rangtlai 


MOHAMMAD & ANR. vs, EMPEROR, 


1936 Cr,C, 150=37 Cr,L.3 1028- 164 
LC, 891 = ALR, 1 936 Igh. 264, 


Sec. 25—Evidence of disinterested 
persons —not necessarily true as such. 


It is an elementary principle in the ad- 
ministration of criminal justice that want 
of interest in the prosecution does not by it- 
self stamp the evidence of a disinterested 
witness with truth. ( Subhedar A, J. C.) 

Mr. PARWATI vs. EMPEROR, 


1936 Cr.C, 553=37 Cr.L,J, 821-163 
LC. 819=A.I R, 1936 Nag 83 


Becs, 24 & 28—Conjession made 
under inducement of escaping punishment if 
relevant—when made after considerable 
lapse of time—effect. 


A confession made by an accused while 
strongly under influence of a promise that 
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he would escape punishment is inadmissible 
in evidence under Sec. 94 Evidence Act. 
But if at the time of the making of the con- 
fession, the Court is of opinion that the 
mefigot of the promise had worn off by the 
time that the confession was was made then 
under Sec. 28, Evidences Act. the confeseion 
is admisibble, (Roberts C. J. € Baguley J.) 
Sit Ro Sau vs, EMPEROR. 
1936 Gr,C, 851 = 37 Cr,L.J, 1137=165 
LC. 319=A.LR. 1936 Rang. 485 l 
Sec. 25—Statement of co-accused if 
substantive evidence against another, 


f The statement of a co-acoused made in 
his own interest cannot be used by the 
prosecution as substantive evidence to 
prove that the applicant misappropriated 
the money realised by him from the tenants, 
(Nanavuity J.) 

ASHIG ALI vs. KING EMPEROR. 


1936 O.W.N. 671 


Sec. 25—"“Village chaukidar, if a 
police oficer within the meaning of the 
section. 

A village chaukidar appointed under 
Act, XVI of 1873 is a police officer within 
the meaning of Sec. 25, Evidence Act, and 
a confession made to him is barred by the 
Provisions of the sections. (Sulaiman C. 
J. Niamatullah & Collisier JJ.) 


DEOKINANDAN vs. EMPEROR. 


1936 A.W.R, 894=1936 A,L,J, 999= 
184 IC, 701=1936 Cr.C, 994=A.,R. 
1938 All. 793 (fB) 

Sec. 25-8Confession to police officer 
bofore investigation, if admissible. 

Sec, 25, Evidenca Act enacts that no 
confession made to a police officer shall be 
proved as against a person accused of any 
offence. The section itself makes no dis- 
tinction between a confession made before 
investigation and a confession made after 
investigation. A confession to a police 
officer before investigation ia as admissible 
as a confession made to such officer after 
investigation. (Young, C. J. & Monroe J.) 


HUSAINA ûs. EMPEROR, 
38 P.L,R. 682=37 Cr.L.J. 740=1936 
Cr.C. 327 = 183 LC, 89-ALR, 1936 
Lah, 380 
Sec. 25— Statement of a co-accused, if 
gubstantive evidence against another. 
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_ The statement of a co-aceused made in 
his own interest cannot be used by tha 
prosecution as substantive evidence to prove 
Sy guilt of another co-acensed. (Nanavuity 
d. 

ASHIQ ALI vs, EMPEROR. 
1936 O,W.N. 671 


Sec, 27--Visit by police on information 
given by accused to a place where arms are 
found concealed —Convarsations taking plave 
there between accused and police, tf admis- 
sible in evidence, 


On information contained in the oon- 
fasion of an accused a visit was made by 
that accused himself together with oertain 
witnesses and police officers to & spot whera 
arms were found concealed and during the 
tima that the arma were dug upon the in- 
formation of the acansed person in custody 
various conversation took plaea between 
the accused and the police. Held, that the 
conversations were admissible in evidence 
ag proof of conduct and the whole evidence 
could not be excluded on the ground that it 
was tainted by verbal communications made 
by the accused to the police at the time of 
the search, specially when it was found that 
the police acted with complete propriety 
summoning the search witnesses and con- 
ducting the search in their presence, 62 Cal. 
575 foliowed; 21 Bom. L, R. 724 distin- 
guished. (Cunliffe & Henderson JJ.) . 


KALIJIBAN BHATTACHARJI & ORS ys, 
EMPEROR. 


63 Cal,1053=863 C.L.J 232 = 1936 Cr,C, 
532=37 Cr.L.J. 7765163 1C. 41=A, 
LR. 1936 Cal, 316 


Bec. 30—Confessions by accused if may 
be used against co-accused, 

When ẹ& confession is voluntarily 
made by an accused, it oan be received 
in evidence nob merely against him but 
also against his oo-,ccused. (Dunkley J.) 

Mona Tua Ka Do ¢ Ors, os. Ba- 
ROR. . 

160 1,C, 2922 A JR, 1935 Rang. 491 

Bac. 30— alne of retracted confession 
as against co-accused. 


Sec, 30, Evidence, Act, is au exception. 
to the general rule of English -Law andthges 
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rule which prevailed in India bafore the 
passing of the Evidence Act, that the 
confession of an accosed parson was only 
evidences against himself and could not 
ba used against othar. The weakness of 
the guarantee afforded by self implication 
and the dangerous and exceptional ehar- 
acter of the evidence require that the 
section should ba constried very siricly. 
(King C. J. € Nanavatty J.) 


BAROO SINGH vs. EMPEROR. 


159 LC 875=37 Cr.L.J, 163=1936 Cr. 


C 27=ALR, 1936 Oudh 158. 
Sec. 31—Admissions—value of, 


Sec, 31 of the Evidence Act expressly 
provides that admissions ara not conclusive 
proof of the matters admitted. ( Lord 
Thankerton ) 


DAULAT SINGHII vs, KRACHAR MAN- 
SUR RUKHAD. 
64C.L,J, 21=63 LA. 248=1936 O.W. 
* E 418=1936 C,L.R, 265=162 LC. 17 
=ALR. 1936 P,C 150 


Sec, 32 (2)—Dying declaration, valne 
of —mistake or untrue staiemeni in one part 
— declaration, if must be wholly discarded. 


If a dying declaration be such that 
it is admissible under Seo. 32, Sub-sec. 
{tj of tha Byvidenes Act, it stands on the 
same footing as any other evidence, as 
to its value and credibility. Whether or 
how far it is to be ralied upon is always 
a question of fact. There can be no 
special rale in regard fo such statement 
that if thare be any migtake or untrue 
assertion in any part thereof, the whole 
of the statement must always ba dis- 
earded. 62 Ca. 987 distinguished. 
‘(Cunlifie é Henderson JI.) 


NAIMUODIN Biswas & ANR vs. DN- 
PEROR. 


40 C,W.N. 1377=1986 Cr.C. 1129=A.1 


R. 1936 Cal, 793 


Bac. 32 —Conviction on the basis of a 
dying declaration only, when justified. 


There are many cases in which it Is quite 
safe to convict person on a dying deposi- 
tion, bub these are cases in which thera 
is absolutely no donbi that the decensad 

pal & good opportunity of knowing 
“who the sseailant was and could not hve 
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been mistaken, and at the same time 
there is no possible reason why he should 
be falsely accusing the alleged assailant; 
but when the recognition though possible 
was dificult under the circumstances 
it is not quite safe to convict merely on 
the dying declaration or assertion. of 
the deceased. (Mya Bu ¢ Baguley JJ.) 
NGA Po SI & ANR, tv. EMPEROR, 


A.LR, 1936 Rang. 324-164 VC, 139= 
37 Cr,L.J, 990 = 1936 Cr.C. 696 


Sec. 32—" Written statement by person 
who is dead" — meaning af. 


The expression "written statement mado 
by a person who is dead” does nob moan 
that the statement shonld have been 
written ont by the deceased himself, Tt 
is sufficient if it is shown that the 
statement was dictated hy the decased 
and was taken down correctly. Tho best 
way to establish this is to show that 
the dictated statement was read over to 
the deceased and admiited by him to 
be correct. 49 Cal. 258 relied on. (Ba 
U € Mackney, JI) 

NGA MYA DA vs. EMPEROR. 


160 1,C.597=A.J,R, 1936 Rang, 42= 
37 Cr.L.J. 299=1936 Cr,C, 31 


Bee —40 & 43— Recitals in judgment, 
how far admissible. 


Generally speaking, a judgment ia only 
admissible to show ita date and ita legai 
consequeuces. 59 Cal. 136 relied on. 
(James & Saunders JJ.) 


RAGHUNATE SINGH vs. EMPEROR, 


15 Pat, 836=17 PLT, 626=165 1,C, 
289=37 CrLJ. 1126-1936 Cr,C,918 
=A,LR, 1936 Pat. 537 


Secs, 40 & 43—Ezparie decree for 
confirmation of possession, if conchisive 
evidence of possession. 


A dearee for confirmation of possession 
cannot be regarded as conclusive proof that 
the party obtaining such decree was in pos 
sessian on the date of the decree, (James 
it Saunders JJ.) 


RAGHUNATH SINGH vs. EMPEROR, 


15 Pat, 336=17 P.L.T, 526=165 IC 
289=37 Cr,LJ. t126=1936Cr.C, 915 
=A,1,R, 1936 Pat $37, 
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Sec.—A7— Question whether document 
was written by particular person--evidence of 
persons acquainted with his handwriting- 


absence of grounds on which opinion based 


-effect of. 

Where the question is whether a cer- 
tain document was written by a particular 
person, and witnesses say that the writing 
ie in the hand of tha accused, but they 
do not give the grounds on which the 
opinion expressed by them is based, 
they should be considered to have merely 
made a general comparison between the 
writing in question and the impressions 
in their minds of the writing of the accused 
with which they are familiar. The degree 
of the witness’s acquaintance with the 
handwriting of that person affests the 
value, but not the admissibility of the 
evidence of the witnesses. (Namatullah J.) 

SAQLAIN AHMED vs, EMPEROR. 

163 1,C, 264= 1936 A,W.R, 799 = 1936 
ALJ, 317=1936 Cr.C. 187=37 Cr, L. 
J. 263=A.1R, 1936 All. 165 


"Sec. 45—Value of experi evidence— 
handwriting expert not acquainted with 
certain characters and unable to read and 
write them— effect of. 

The value of expert evidence depends 
largely on the cogeney of the reasons on 
which it is based, and cannot be the 
basis of conviation, unless it is corroborated 
by other evidence, The mera fact thata 
handwriting expert is not acquainted with 
certain characters and cannot read or 
write them des not make him incompetent 
as an expert in handwriting. (Nama 
tullahd .) 

SAQLAIN AJIMED vs. EMPEROR. 


1936 AI.R,119= 1936 Cr,C,187 = 37 Cr, 
nai 169 LC, 2642 A,LR, 1:38 All, 
Sec.—719—Uertificate of visilors of a 
lunalio asylum—presumpiion of genuine. 
ness. 

A certificate of the visitors of a lunatic 
asylum which, under the provisions of 
Seo. 473, Cr. P. Oode is receivable 
ag evidence, is a public document when 
written on the ustal Government form 
and signed by the Syperintendent of the 
Asylam, and as auch, its gentineness 
ig to be presumed under the provisions 
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of See. 79, Evidence Act. Formal proof 
of such a certificate ig not necessary. 
(Lert Williams & Jack JJ.) 


KALIDAS SARKAR vs, EMPEROR. 
63 Cal. 425 


Sec, 60.—Confession recorded in 
accordance with law--presumption that 
arises, 

Where a confession has ben recorded 
strictly in ncordance with the law, the 
usual presumption arises under the provi- 
sions of Mec, 80, Evidence Act, that the 
confession was voluntarily made, Tho 
burden lies on the acoused to show that 
onnfesgisn was not voluutary. (Dunkley 


Mauna THA Ka Do vs, EMPEROR, 
A,W.R, 1935 Rang, 491 


Secs. 105 & 106-—Accused firing at 
police party—No injury caused to any one— 
Accused pleading that he fired onip to 
frighten the police and escape arrest— Bur- 
den of proof. 


Where an accused pleaded that he fired 
at the poliesin order that he might escape 
arrest, it was for him to-state that fact in 
hia examination before the Court, and to 
adduge evidence in support of that state, 
ment as laid down in Seo, 106, Evidenco 
Act, If the accused takes up the defengs 
that he fired merely with the intention 
of frightening the police officer by firing in 
the air, then the burden of proving that, 
ig upon the defence under Sec 105 Fridesce 
Act. (King O. J, & Nanavutiy, J.) 

EMPEROR vs. MUNSHI. 


1936 0,W,N, 553=162 LC. 844=37 
Crk d, 797=1936 Cr,C, 648=Ai1,R.: 
1936 Oudh 294 


Sec. 114—Defamation of bad conduct 
towards step-daughter—Plea of jurisdiction 
by truth—Evidence of step daughter, if 
relevant, 


In a oase of damage for defamation alle- 
ging bad conduct against step-daughter the 
evidenes of the step daughter is not rele- 
vant, Hf she is not examined no presump- 
tion, oan be drawn against the plaintiff, 
There may bea presumption against the 
defendant, specially when he pleads truth 
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of his statement in justification. { Dunkley 


MA SEIN TIN v3, U. Kyaw MAUNG, 
164 LC, 385=A.1,R. 1936 Rang, 352 


Sec. 114—Police oficer refusing to 
remember date by refreshing memory— 
Adverse inference if any. 


The Polica officer when asked about the 
date of the arrest of the accused, refused to 
refresh hig memory from notes. An ad- 
verse inference can be drawn against the 
poliss officer for such rafusal. ( Dalip 
Singh J.) 

LAL SINGH vs. EMPEROR, 

33 PLR, 881=37 Cr.L,J. 910- 1936 
Cr,C, 736= 161416, 736=-A,.LR. 1936 
Lah, 707 


Sec. 114 Illus. (a)—Presumption 
under Sec, 114(a) when arises— Accused in 
possesajon of stolen goods several months 
after theft—Reasonable explanation of 
possession given~-Presumption does not 
arise. 

Under Ses. 114 illustration (a) the 
iCourt may, if the ciroumstances justify 
it, draw a presumption of guilt against a 
person who is in possession of stolen pro- 
perty; but the section does not lay down 
that whenever a person is in possession of 
stolen goods a presumption of his guilt aut- 
omatioally arises. If the acetsed is in 
possession of the goods after several months 
have elapsed or is able to give an apparent- 
ly reasonable explanation of his possession 
of the property, the presumption will not 
arise, (Colléster. J. ) 

GIYAN OHANDRA vs, EMPEROR- 

1936 A.L.J, 1158=1936 A,W.R, 973 


fee 114 Illus, (a)—Presumption 
under the section, tf may be drawn from 
omission of accused to account for 
possession when Jury does not believe expla- 
Pration, af correct—Huplanation which may 
be madetf reasonably true, though dis- 
* believed, tf excludes presumption. 

The presumption under Sec. 114 Illus 
fa) of the Evidence Act cannot ba drawn 
against an acoused person on accotnt of his 

. failure to account for his possession of 
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stolen goods unless he is asked to account 
for such possession. To tellihe Jury that 
they can make the presumption if they do 
not believe the explanation of the accused 
to be true, is misdirection. The presumptionss 
cannot be made when the explanation may 
reaaonably, ba true, although the Jury do 
nat believe it. (Lort Williams € Jack JJ). 


SURENDRA NATH GHOSH vs. EMPEROR. 
40 C,W.N. 1090 


Sec. 114 llus, (b)—Detective not an 
accomplice—evidence does not require 
corroboration, 

A person who joins a gaming house 
with marked money, to help in tha detec- 
tion of a crime is a police spy or decoy, 
and not an accomplice. His evidence 
therefore though its value would depend 
upon his character would not require oor- 
roboration, ( Gruer J.) 


GOBINDA BALAJI vs. EMPEROR. 
1936 Cr,C, 1039=A,1R, 1936 Nag 245 


Sec. 114, Illus (b)—Zvidence of 


accomplice—vaiue of, 


It is well settled that an accomplice is 
unworthy of belief, unless he is corrobora- 
ted in material particulars by independent 
tastimony. The evidence of one accomplics 
is not available as corroboration cf another- 
(Nanavutty J.) 


BHABUTI & Ors vs. EMPEROR. 


1936 O.W.N, 848-165 PC. 144237 
Cr.L.J. 1096 


Sec. 114 Illus. (b)—Conviction on 
uncorroborated testimony of approver, if 
proper, 

No matter how strong a motiva is proved 
it is unsafe to convict on the evidence of 
an approver unless thera is corroboration 
connecting or tending to connect the parti- 
cular accused with the crime itself. 
( Young C. J. & Monroe J. ) 


KARTAR SINGH vs. EMPEROR. 


17 Lah, 518= 162 LC, 611=J936 Cr. 
ae 37 Cr.L.J. 597=A 1R 1936 ce 


Sec. 114 Illus. (b)—Approver® evidence 
of corroln ration necessary. 
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_ An accused person should not be con: 
yiated solely npon the evidance of an appro- 
wer,” ‘fo support a conviction the appro- 
Yer'a evidence must ba corroborated in ma- 
torial partioulars, ( Harries € Rachpal 
‘Singh JJ.) 

‘MATHURI & ORS, vs, EMPEROR, 
1936 A.L.J. 518=1936 AWR, 1= 
1936 Cr,C. 403=163 10, 253=A,LR, 
1986 Al), 337 
Bec. 114 (b)—Evidence of accomplice 
—must be corroborated in material parti- 
culars—witnesses who turn accessories after 
the commission of the crlme—thetr evidence 
also liable to corroboration. 


The ayidenas of an accomplice or AG- 
cas$ory must ba corroborated in some mnt- 
erial particulaas not only bearing upon the 
facts of the crime hut upon the accused's 
implicatton in it, and the evidence of one 
aacomplice was not aynilable as corrobora- 
tion of another. Similarly evdence of per: 
sons who were accessories after the com- 
mission of the erimo cannot ba accepted ag 
proving the guilt of the accusad without 
corroboration in material particulars by in- 
dependent witnesses. ( Nanavuity € Zia- 
ul Hassan J, J.) ` 


BEIIPAL SINGH vs EMPEROR, 
AAR. 1936 Oudh 413 


Sec. 114, Hus. (b)—Vaine to be attached 
to the testimony of a wife who thouyh 
cognisant of intended murder of her hus- 
band kept silent. 

Where fhe wife of the docsased though 
aware of the fact that the accused intended 
to kill her husband did not disclose the same 
to her husband and the latter was actually 
killed by fhe accused, keld, that she must 
ba regarded as an accomplice and her testi- 

mony could not ba accsplead without 
corroboration in ‘material particulars in 
the trial of the acensed (Young C. J. and 
Abdul Rashid, ) 

PHULLU & ANR. vs. THE CROWN. 
38 P. L. R, 226=164 I.C. 70037 Cr.L. 
J. 908=1936 Cr., 766=A,1LR, 1936 
Lah 731 
Secs. 114, lius. (b) & 133— Evidence 
of police—nature of corroboration required. 


Tt is not necessary that the story of an 
gocomplics should be carrchorated in every 
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detail of the crime, nor ib is necessary that 
the corroboration should itself be enongh 
fox conviction when it is eatablished that 
thara ara good grounds for believing the 
accomplice’s story by reason of the oxis- 
tence of corroboration on material points 
implicating any of the accused,the Court can 
sufely come to a conalugion as to the truth 
of the whole story on uncorroborated 
points so far as they implicate tne same 
acoused parson, (Roberts O. J, & Baguley J. 


GAFOOR & ANR. Vs, EMPEROR, 


A, L. R, 1936 Rang. 373= 164 1.C, 677 = 
'37 Cr, L. J, 992 = 1936 Cr.C, 775 


Secs. 114, illus. (b) }& 133—Scope 
of the seotton. 


Illas (b) to See. 114, Indian Evidence 
Act which lays down that a Court may 
Presume that an accomplice is nnworthy 
of credit unless he is corroborated in ma- 
terial particulars, must be read along with. 
Sea, 133 of the Act, and neither rul is to 
ba ignored i in the exercise of Judicial dig- 
cretion. (King C. J. & Nanavutty. J.) 


BABU SINGH vs, EMPEROR. 
‘ 1936 O.W.N. 84=159 1, 875 
Secs. 114. Jllus. (b) & 133— Evidence 


of aecomplice—necessity af corroboraticn-- 
nature of corroboration required--one ac- 
complice, if may corroborate another. 


Tha avidence of an accessory must be 
corroborated in some material particular 
not only bearing upon the fact’s of the crime 
but upon the acoused’s implication there in. 
Further, the evidence of one accomplice is 
not available as corroboration of another. 
(Sir Sidney Rowiatt,) 


MAHADEO vs, EMPEROR, 


40 C.W.N. 1164= 1936 A.W.R, 747= 
1836 AL, 849=163 1,C. 631=44 ML. 
» W.=37Cr L.J, 914= 1936 M,W.N.889= 
"38 Bom L,R, 110121936 Cr. C, 757 = 
A. I, R, 1936P,C, 242 (P,C.) 


Sec. 114, Ilas. (4)—Presumptions 
under the section—accused giving some rea- 
sonable explanation which may not be trite 
when entitled to an acquittal, 


' Under Sec. 114, illustration (a) of the 
Evidence Act tha Cotrt may presume that 
a man who is in possession of stolen gopds , 
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soon after the theft is cither the thief or 
has received the goods knowing them to be 
stolen unless he can account for his posse- 
ssion, If he gives an account of his posse- 
ssion which may resonably be true though 
the jury are not convinced that it is true, 
and there is on other evidence of his guilty 
knowledge the accused is entitled to acquit» 
tal, (Lort Williams & Jack. J. J.) 


DAUD SHAIKH vs. KING EMPEROR, 
40 C.W,N, 159=62 C,L J, 257 


Secs. 114(b) & 133 —Hvidence of one 
approver, if admissible to support that of 
any other approver. “ 


Titus. (a) appended to Seo, 114, Evi- 
dence Act. which says that the Conrt may 
presume that an acsomplice is unworthy 
of credis unless he is corrborated in 
material particulars, has never been and 
cannot be taken as oy¥erriding the plain 
provisons of Sec. 133 which expressly 
states that nA conviction is not illegal 
merely” because it proceeds upon the uncor- 
roborated testimony of an aceomplice, 
It is in every case a quastion of fact whe- 
other the evidence of the approver is 
acceptable or not. If the accomplice’s 
testimony varries ‘ gonviction to 
the mind ‘of the judge as to its bruth on ita 
own intrinisie merit, there is in reality, 
no nead for any corroboration. In cases 
tried by Jury, it is invariably the practice 
to caution the jury of the danger of convic- 
ting upon the uncorroborated - testimony 
of an accomplice. If the jury has been 
cautioned by tha judga, the verdict cannot 
be get aside for the simple reason that 
there is no independent corroboration 
of the accomplioe’s testimony. 17 N.L, R, 
118, 8 Pat, 235,95 Mad, 237; 9 Rang, 
404 & 62 Qal. 238 referred to; 16 N, L. R. 
186 distinguished. (Gruer J. O. € Neogs. 
A. J.C.) 

JAMES DaWDALE vs, EMPEROR, 

31 N.L.R, 215=A.LR 1936 Nag, 103= 
162 1C, 430=37 Cr,L.J, 607-1936 
Cr,C. 37605 


Secs, 118 & 133—Seribe prosecuted 
“for abetment of forgery, but acquitted 
“on appeal—value to be attached to his 
evidence. 


Where a soribe of a rukka is prosacuted 
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for abetment of forgery, but is acquitted. 
inappeal and thereafter oalled to give 
evidence in tha case, his evidence is vir- 
tually that of an accomplice in the orime, 
and if it ia to be believed, it requires strong, 
corrbora-tien in material particulars, 
(Nanavutiy J). 

GAURI vs. EMPEROR. | 
1938 0.W.N, 268=61 1.C, 602=37 
Cr.L.J, 518 

Sec. 133 -- Persons who had knowledge 

of conspiracy to commit a crime but not 
actively connected, if an accomplice— Bowi- 
dence of such persons. 


The evidence of witnesses who were 
aware of the conspiracy, and of the objects 
of the same, and who were merely tools in 
tha hands of the leaders of the conspiracy 
for a certain time, are not accomplices, and - 
their evidence cannot be viewed with tha 
same auggestion as the evidence of an ac- 
complice, { Gruer € Bartley J. J.) 

NARAIN CHANDRA Biswas vs, Eme 
PEROR, 

63 Cr.L.J, 191=1936 Cr,C. 200(2)=37 


Cr.LJ, 445=162 LO. [289= AR. 1936 
Cal. 103 


Sec, 153, Excep. (1)—Ruie relating to 
the cross-ecamination of a witness fer the 
purpose of impeaching his veracity. 

A witness may be cross-examined with 
a view. to impeach his yeracity of hig im- 
partiality, This rule is so important that 
while with regard to some matters when 
a witness is cross-examined as to his 
veracity, the oross-examiner Shas to take 
his answers and isnot enitled to rebut 
them, by exception {1) to Seo, 153, itis. 
provided that ifa witness is asked any 
question tending to impeach bis impartiality 
and he answers it bhy denying the facts 
saggested. he may be contradicted. (Bagu- 
ley J.) ; 

B. A. MORLEY as, EMPEROR, 

AJ,R, 1936 Rang, 299=37 Cr.L.7, 327 


= 1936 Cr,C, 631=164 LC, 3692 A,LR, 
1936 Rang, 799 


_ See, 157—Bvidentiary value of first 
information report. 


The first information report cannob be 


used as A piece of pogitive evidence directly 
supporting the case of tbe prosecution. It 
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can only be used either to corroborate 
or contradiah the testimony of the person 
making it. (Skemp, J.) 
HARNAM SINGH vs. CROWN. 
38 P.L.R.203=165 1,C, 146=37 Cr,L.d, 
1079 1936 Cr,C, 833=A,1.R, 1836 Cal, 
Lah, 533 


GOVERNMENT OF INDIA ACT (1915) 


Sec. 49—Order by Bengal Government 
directing prosecution of certain persons for 
offences under Arms Act in emercise of 
powers conferred by the Bengal Suppression 
of Terrorist Outrages Act—Order afized 
with Government seal—Such order, if 
required to be proved. 

An Order was passed by the Govern- 
ment in exercise of powers conferred 
by Sec. 25 of the Bengal Suppression of 
Terrorist Outrages Act directing that cər- 
fain peraon be tried by a Magistrate 
with the powers of a special Magistrate 
for offences under the Arms Act. The 
order ended with tha words“by order of 
the Government in Council” and was 
signed by tha Under-Seoretary to the 
Government of Bengal. Held:— 


Per Cuntiffa J—that the order was 
not a copy but an original document 
within the meaning of Saa. 49, Government 
of India Act and could not be called into 
question or required ta be proved in the 
manner laid down in Sec, 78, Evidence 
Act. 

Per Henderson, J.—There is nothing 
in the tetmg of Sec. 49, Government of 
India Act to suggest that the proof of 
the existence of such an order is dispensed 
with, Seo. 49 does not in plain terms, 
empower the Court to take judicial notice 
of such an order, It is however open to 
the preseoution to adopt any legal mode 
of proof they please. Although Sec. 78, 
Evidence Act provides a convenient mode 
it is by its very terms not exhaustive. 

KALWIBAN BHATPACHARINE & ORS. 

MPEROR, he 
ae a Cal. 1053=63 CLJ, 237=37 Cr.L J, 
1E1936 Cr,C- 5325 A,LR. 1936 Cai, 
318-1631,C, 41 
GOVERNMENT OF INDIA AOT (1819) 

Sec. 72. D(7)—" By reason of his speech 

or vote’ —meantiny of~Question by Member 
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of Legislative Council, containing defama- 
tory statement of another if privileged. 


The expression by reason of his speech 
or vote” in Sec. 72 D (7) of the govern- 
ment of India Act inoludes any utterance 
of the vooal organs made at any time in 
such council and is not confined to the 
mere formal discourses which form part 
of debate. Thus a question embodying 
defamalory matter is privileged from 
proceedings in any Court of law. (Roberis 
C.J. Baguley € Leach J. J.) 


O, P. KHIN MAUNG vs, AN Qu & ANB. 


14 Rang, 420=37 Cr, LI, 1018=1936 
Cr,C; 943=1641,C, 960=A IR, 1936 
Rang. 425 


Sec. 72-D(7) Standing orders of 
Burma Legislative Oounctl—Or, 28(3) 
Member asking question is protected’ from 
legal responsibility. in law Courts—He is 
morally responsible to President and Coun- 
cil, as also to his electorate, 


a 

Standing Order 28 (8) provides that 
no question shall be asked unless he 
shall have given an agsuranea to the 
President that he has checked the sourcae 
of his information, and that he can prova 
to the satisfaction of the. President that 
the question is accurate. (Roberts O. J.) 
(Baguley 4 Leach J.J) 


Kutn Mauna vs, AU Eo WA, 


abahan AN Lang tee 
Lao] i= . —A |, 6 


Sec. 107 Who may apply. 


Under Sec. 107 of the Govt, India 
Act, 1915 it ia opan to the High Court 
to take conguisance af any proceeding 
taken by the District Judge under Seo. 
36 Legal. Practitioner Act, on information 
supplied by any person. Thus the Bar 
Association of a place though : not entitled 
fo appear as of right, may be allowed by 
the High Court to appear and place proper 
materials for justice. to be done. No 
order for costs can under any cireume- 
tances be pased against them. (Jai Lal J,) 

Distr. BAR  AssooraTION Hos 
HIARPUR vs, BAWA RAM SINGH & OES. 


1936 Cr. C. 177=165 LC, 963=A, I. 
R. 1936 Lah, 382. 
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Govt. of India Act. (Contd) = 


Sec 107—Sentence passed under Ben- 
yal Supression of Terrorist Outrayes Act 
(XII of 1932), if may be reduced under 
Government of India Act, Sec, 107, 


Seo. 107 of tha Government of India 
Act ought not to be invoked to revise 
a legal sentence passed by a special 
Magistrate, under the Bengal Suppression 
of Terrorist Outrages Act, any appeal 
from or revision of which class of sentence 
is barred by Sec. 5 of the Bengal Suppres- 
sion of Terrorist Outrages (Supplemni- 
tary) Act. (Cunliffe & Henderson JJ.) 

MADAN MOHAN RAY vs. EMPEROR, 


63 Cai. 1086=40 C.SW.N,735=37 Cr. 
L. J. 1025-1641; C, 798, 


IDENTIFICATION OF PRISONERS 
ACT (XXXIII) OF (1920) 

Bec. 5 Provisions of the section, if 
applicable to investigation under Benyal 
Excise Act. 

Seo, 5 of thea Identification of Prisoners 
Act applies to proceedings of investigation 
under the Bengal Excise Act. (Guha & 
Bartley, JJ.) 

J. E, GUBBAY vs. EMPERQE. 

63 Cal. 780-40 C, W. N. 415=1936 


Or, C. 196=37 Cr, L, J, 438=161 ], C, 
233= A, I R. 1936 Cal, 65 


. INDIAN STATES (PROTECTION AG. 


‘AINST DISAFFECTION) ACT (1922) 


Sec. 3—Place of trial, 


The offence Of publishing a libel under 
Sec. 3 of the Indian States (Protection 
against Disaffection) Act, 1922, is deemed 
to be commtted only at the declared place 
of publication, The offence cannot be 


` snid to by committed at any other place 


where tha newspaper is circulated. A trial 
for an offance under the Act, can therefore 
be hald only inthe place where the alleged 
libel was initially published. (Néyoyt C 
Gruer A. J. CS) 

DIWAN SINGH vs. EMPEROR, 


37 Cr. L. 3474=1936 Cr. C. 367=161 
1, C, 635=A. I, R. 1936 Nag. 55, 


INTERPRETATION OF STATUTES, 
Principles of interpretation, 


Interpretation of Statutes (Contd) 


The first principal is that the inten- 
tion of the legislature is to be ascertained 
by reference to the words used, and the 
grammatical and ordinary sense of the words 
ig to ba adhered to, unless that would jen 
to some absurdity, some repugnance orin- 
consistency with the statute, Where the 
language of a statute is clear and unambign- 
ous if must be interpreted in its ordi. 
nary sense. A reasonable interpretation 
is to be preferred to one that leads to un- 
reasonable results, The state of the law 
at tha time a statute was passed ia a matter 
to ;be cpnsidered in arriving at tha 
intention of the legislature. (Dhkavle& Row- 
land. JJ.) 


DWARKA MAHTON vs, PATNA City 
MUNICIPALITY. 

15 Pat 36=17 P,L,T. 123= 1936 Cr.C. 

398237 Cr.L.J. 634 (2)=162 LC. 550, 


Statute making general and specific 
provistons—rule to be followed in constru- 
ing. 

Tt isa well reccognised canon of cons- 
truction that where there is a specific pro- 
vision in a statute as weli asa eneral one 
and the case is covered by the specifie pro. 
vision, ib is that spectfio Provision which, 
must govern the case and not the general one. 
Where therefore, in a criminal case, the law 
contains a eqecific provision for dealing with 
the offence, it ia not open to the proseot- 
tion to take proceedings under the general 
Provision contained in the gtatute. (Barlee 
& Divatia. ) 


EMPEROR vv, BHANA MAKHAN, 


38 Bom. L, R, 432=1936 Cr. C. 702= 
37 Cr. L. J, 883=A. IR, 1936 Bom, 256 
2163 Í, C, 847, 


Penal alatute—principles of construction. 


A penal atatute,must, no doubt, be atrict- 
ly applied, but when the intention of the 
Legislature is clear from the wording of the 
statute, it must ba given effect to. (Gruer J.) 

Barua, IN RE, 


I, L, R, 1936 Nag. 89-37 Cr. L. J, 588 
= 1936 Cr,C. 549=A.LR, 1936 Nag.78 


Factora to be taken inio cogsideration in 
the interpretation vf « penal statute. 
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In the case of a penal statute,Courta must 
not only look on the ona side, at the mis- 
chief intended to be ramedied, but also on 
the other side, mnsé consider that per- 

wanasiro not to ba mada subject to penalties 
unless the offence charged is clearly bro- 
wght within the puryiew of the statute. 
In a penal statute, if an equivocal word or 
ambiguous sentence leavyea a reasonable dou- 
bt of ita meaning which the commissioners 
of interpretation fail to solve, the benefit 
of doubt should be given to the subject and 
against the legislature which bas failed to 
explain itself. 148 I.O. 607 followad.( Niyogt 
& Gruer, A. J,C.s.) 
DIWAN SINGH MAHTOON vs, EMPEROR. 


A, 1, R, 1936 Nag. 55=161 I, C, 433.= 
1938 Cr, ©, 367 237 Cr. L.J. 474 (2) 


Act curtailing liberty of subject—princt- 
ples of construction. 

A statute which has tha effect of con- 
trolling the personal liberty of the subject 
should be construed strictly, and if anye 
thing, in favour of the subject. The Prinesi- 
ple should all the more be strictly enforced 
in India where there is no Act such as 
habaas corpus Upon the statute book. (Cun- 
life d Henderson JJ.) 

NITAI OB. JANA Vi. EMPEROE, 

37 Cr, L, J. 1062= 1936 Cr. C, 785= A, 
LR. 1936 Cal, 529 21651, C. 162, 
Previous state of the law, when may be 
taken into consideration, 


' It is ordinarily not permissible to inter- 
pret the words of a statute with 
refarence to the previous state of the 
law on the subject, but when the words 
usedina statute are of doubtiul import, 
and particularly when it is contended 
that the enactment in question was not 
intended to go beyond the scope of ‘the 
enactment which was repealed,it is imparat- 
iva to look into the history of fhis legisla 
tion and examine the. -cireumatances 
in which it was passed, and thus deter- 
mine the exact signification of the parti- 
cular words used init, (Niyogi € Gruer, 
AJ 0s) > 

DEWAN SINGH MAHTOON vs. `EM- 


PERRR. 
A, I. R.4936 Nag. 552161 1. G. 695. 
1936 Cr, C; 367237 Cr, L. J. 474 (2) 
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, 188 


JURISDICTION. 


_ Dispute over trade marks and commer- 

cial designa—jurisdiction of Criminal 
Courts. 

In deciding whether a dispute over 
trade marks and commercial! designs, should 
be brought in a Civil or Criminal Court, 
the test that should by applied is, that 
tha crimimel Court should only be 
ba approached when thereis a simple 
and clear cut case, and a speedy relief 
is needed. Where complicated matters, 
of registration, ' abandonment of user, ete; 
are concerned, the dispute should be 
decided in a Civil Court. (Cunliffe & 
Henderon J.) 


ASHUTOSH DAS vs, KESHOB CHANDRA. 
1936 Cr,C, 714 = A,I.R.1936 Cal, 
488, 


LEGAL PRACTITIONER 


Solicitor, if may act for a client when he ` 
has a personal interest in the-transaction. 


A solicitor should not act for a client 
in any transaction in which he has a 
personal interest, without, making full 
disclosure of the nature avd extent of 
the interest he has in the transaction 
to tho client. (Sir Lancelot Henderson) 

G F. GRAHAM vs. ATTORNEY 
GENERAL. FIJI, 


44 M. L. W, 312 =1936 Cr C.723- 
ha I, C, 434 = A, |, R. t936 P. C. 
2 1 


Application by pleader for withdrawing 


money already withdrawn— Pleader 
guilty of carelessness but not for mig- 
conduct. 


A pleader applying for withdrawal of 
money from Court. which has alrerdy 
been withdrawn is guilty of carelessness 
bub not of dishonesty whioh can warrant 
proceedings under the Legal’ Practitioner's 
Act, When the Court requires the 
assistance of pleader for the purpose of 
enabling it to satisfy itself that the money 
is due, it certainly expects a greater degree 
of cara on the part of the pleader, 
(Mukherjce d S. E. Ghosh JJ) 


EMPEROR os, A, PLEADER. 
1936 Cr. C. 150-A, L R. 1936 Cal, 
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Advocate removed for criminal offence, if 
may be re-instated, ji 

The position of an Advocate in the 
High Gourtis one of graat dignity and 
responsibility, and ther fore an Advocate 
who offends against criminal law and 
is convicted and is thereupon removed 
from the rolls of Advocates, cannot, 
except in very excaptional circumstances 
ba again admitted as an Advocate and 
allowed to practice at the Bar, (Roberts 
C, J. Baguley £ Ba U Jd.) 


T, AN Apvyoca'ttr, Raxeoon ÍN 
THe MATTER. i 
14 Rang 390=1938 Cr. C. 706-37.Cr, 
L. J. 905= A. 1. R, 1936 Rang 368, = 
1641 C., 236. 
Terma of contract of engagemeni— 
Necessity of reducing contract into writing. 


When an adyooate enters into a bon- 
tract with his client, it is appropriate that 
in order to avoid any further misunderstan- 
ding as to the amount Of the fees to be 
charged for various works, there should be a 
clear written contract between the parties 
and the amount charged should be clearly 
mentioned agreed to by the client. (Sulat- 
man C. J. Thom d£ Bennet JJ.) 


Ranare SINGH, IN Re. 
1936 A, L, J. 300= 1935 A, W. R. 339, 
1936 Cr, C, 423= 162 1, C. 622= A. 1. 
R, 1938 All, 359. 


— Mweonduci—Legal practitioner entiring 
in a certificate the fee promised but not 
actually paid, if guilty of misconduct. 


A charge of misconduct cannot ba sus- 
tained against an advocate wno under a 
misapprehension of law and not acting dis- 
honestly enters in his certificate the fee 
promised, bus nat actually paid to kim, 
thong) fhe High Court mle contemplates 
that only the feo actually paid should be 
entevad in the certificate, (Sir Shadi Lal). 


SHIVA NARAIN JAFA vs, THE JUDJIES 
DF fuk Hico Court ar ALLAHABAD. 


58 All 307=1936 A, W, R. 558=38 
Bom, L. 8. 731=40C, W, N, 933=63 
C.L.J,521=71M,L J, 631= 1936 M. 
W. N, 725=19 N. L, J, 163=17 P.L, T, 
429=38P.L, R, 684=1936 0, W, N. 
577=1936 Cr, C, 618 =162 1,'C,445 
=A,), R, 1936 P.C. 176, 


Legal Practitioner (Contd.}) 


Mistake ja record, corrected by pleader 
after attachment—no malafide intention— 
pleader, if guilty of professional méscon- 
duct, 


Where a pleader made an alteration in 
the name of the pargana in the execution 
petition, the writ of attachment, the notice 
under Or, 21, r, 66, CO, P, Code, and the 
peon's report on the notice under Or, 217, 
94, alter the attachment bad been made, 
and after these records had become part of 
the Court records, held, though it might be 
true that, the pleader had no malafide in- 
tantions in making those alterations. his 
conduct in tampering with public records 
was a serious Offence, which could not bp 
overlooked on the ground of his youth and 
inexperience. (Countncy Terrell, Macpher: 
“son & Fast Ali J.) 

PLEADER oF Gaya, IN ‘THE 
MATTEE OF, 


162 I.C, 13. 


Pleader permitted to suspend practice 
and engge butne convicted of taking part 
in a vollery pleader, if liable to be suge 
pended, 


A pleader who had beon permitted to 
suspend practics and engage in business, 
embarked doing with others upon a scheme, 
which was found to be a lottery. The 
pleader was thereupon prosecuted and oon- 
vioted and was later asked to show cause 
why his name should not be struck off from 
the roll of pleaders. Heldgthat the pleader 
had acted not only wrongly, but very 
foolishly and his conduet deserved the 
utmost condemuation from the Conrt, 
which looked upon lapses in conduct ol 
persons practising in Courts as more serious 
than in the oase of ordinary citizens, 
(Roberts C. J. & Baguley JJ.) 


M M AND ANOTHER, LOWER GRADS 
PLEADER NYAUNGLEBIN IN THR 
MATTER OF. 


1936 Cr, C, 784=A. I, R, 1936 Reng 
382 =164 [. C, 360 


LEGAL PRACTITIONERS AC 
OF 1879). gi E 


Secs 6 & L3 (F) Legal practitioner 
granting certificate under r, 6 of the Ruler 
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framed under Sec. 6 containing false 
statement regarding probationer, if to be 
proceeded against under Sec, 13F, 
A pleader who intentionally gives a eerti- 
a under r. 6 of the Rules framed under 
Seo, 6 of tha Lagal Practitioner's Act which 
are misleading brings himself thereby 
under Sec 13F of the Legal Practitioner's 
Act and is liable to ba suspsnded or 
dismissed, {Nasim Ali & Edgly, JJ.) 
P, A PLEADER RANGPUR IN THE 
MATTER OF 
io Or. C, 5995A. L R. 1936 Cal. 
Sec. 12—Couviciion under Sec, 121 IP. 
O. whether amounts to moral turpitude and 
makes a practitioner unfit to practice. 


A legal practitioner who has been 
convicted under Seco. 121, Penal Code. is 
unfit to remain in the ranks oJ the legal 
profession and should be disbarred. 36 
Bom. LR, 1198; observation of Buaumont 
O, J.on page 1148 relied on. ( Beasely O, 
J. & King and Lakshmana Row JJ) 


M.P, NARAYAN MENON, IN THE MAT- 
TER OF- 
59 Mad, 732=70 M. L. J, 498,=1936 
M, W, N, 238=43 M. L.W.426=37 Cr. 
L.J,571219360r,C,3052A I. R,1956 
Mad.3t8= 162 1. C, 414 
Secs. 12 & 13—Poweer to admit and 
suspend or dismiss pleader, in whom vested. 
Under the Lagal Practitioner's Act, 
the High Court has been entrusted with 
the power to @dmit and suspend or dis- 
miss pleaders. That Court may under 
Sao. 12 of the Aot suspand or dismiss a 
pleader convicted of a criminil offenca 
implying a defect Of character whiah 
unfita him to be a pleader, That Court 
may also in oases of misconduct tinder 
Sec. 13 of the Act dismiss or suspend a 
pleader after making euch enguity as it 
thinks fit. (Page O. J. & Ba UJ.) 
U Tasar Nyon vs, Digsr, SUPER- 
INTENDENT OQ POLICE, MAUBIN, 
13 Rang, 737, 
Sec. 13—Plender's clerk falsely in- 
forming client that his case duly flad— 
pleader, if guiliy of improper conduct, 
A pleader engaged to fila a criminal 
revision petition, failed to do so. In reply 
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toa post card sent to him by the client, 
his clerk, however, falsely informed him 
that the case had been duly filed, On 
procesdings being subsequently taken 
against the client, keld, that in the absenea 
of materials on record beyond the 
statement of the pleader'’s clerk that the 
false information in the post card was given 
under the instructions of the pleader, the 
latter could not be held guilty of improper 
conduof, (Tek Chand & Agha Haidar JJ.) 
EMPEROR vs, HARBANS Lat. 
1936 Cr, CO, 11162163 |, C. S75=A, 
1, R. 1936 Lah 1013. 
Sec. 13 —Misconduct—Attempt to in- 
fluence judge through hia relations. if 
amounts to misconduct, 


_ A plader whe attempts to bring 
influence on a judge before whom he ig 
arguing an appeal, through a relative of 
the judge is guilty of gross misconduct 
ealting for severe punishment. His act 
is highly reprehensible and in the interddt 
of the legal profession serious notice 
should be taken of it, (dddson È Abdul 
Rashid JJ.) 


EMPEROR vs. G, A. PLEADER, 
GUJRAT, 
1938 Cr.C.76]J= A. 1,R.10936 Lah 732 
=164 1. C, 383, 


Sec, 13—Pleader visiting house of 
Government. handwriting expert and con, 
versing with him about a case being investi- 
gated into by that officer tf gutlty of pro- 
fessional misconduct, 

The conduct of a pleader in going to 
the house of a Government handwriting 
espert and talking to him about a criminal 
case on which that officer was engaged 
in official inivestipetion, ts highly irregular 
justifying the taking of disciplinary 
attion unser tha section. It is immaterial 
whether the parson represented by the 
plaader was hië client ora mere friend or 
relation. (Oourtney Terrel O, J. Macpherson 
& Fagl Ali JJ.) : 

DAMODAR MISARA, 
“Tue MATTER OF. 

17P.L,T. 348237 Cr; L, J, 626~1936 
Cr; C. 643=1623,C 1 162A. 1, R, 1936 


Pat 423, — 
See. 13— Misconduct — Advocate of 19 
years standing convicted of- Criminal 
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Breach of Trust -disciplinary action, to 
what extent justified. 


It is essential for the protection of the 
litigant public and also in the interest 
of the legal profesion, that serious notice 
Bhould be taken of the conduct of an 
Advocate who abuses the confidence 
reposed in him by the client. But in 
taking disciplinary action against an 
Advocate committed of oriminal breach 
of trust, the Court should take into 
consideration his standing in-the profes- 
sion and also past record, (Addison £ 
Abdul Rashid JJ. ) 

EMPEROR vs. O, AN ADVOCATE. 

1936 Cr.C, 7855163 1, 691=A,1LR. 
1986 Lah, 717 - 

Sec, 13—Conviction under Burma 
Village Act—disciplinary action, if justified, 

The conviction of n pleader under the 
Burma Village Act for nob removing a 
from his compound in 
pursuanca of a résolution under the Act 
for the purpose of preventing fire, does 
not disclose a defect in character which 
unfits the person convicted to be a pleader 
and does not call for disciplinary action 
under See. 18, Legal Practitionor’s Act. 
(Page O. J. & Mya Bu J.) 

H, A LOWER GRADE 
EHE MATTER or. 

* 1936 Cr, C, 333237 CrLJ, 623=162 

LC. 534=A1R. 1936 Rang, 175 

Bec. 13—Pleader carrying en ihe busi- 
ness of a tazi-cab owner by using his own 
private cat—Haquiry by District- Judge 
af pror er. 7 | 

On information received that a pleador 
was dèrryfog O6 tha businesa oia taxi-cab 
owner by dang his awi motor-car for the 
purpose of plying for hire, the District 
JXdge procéeded to hold an engtiry under 
Sse, 14 Legal Prastitionar’s Act. 

Held. the District Judge had no juris- 
diction to bold such an enquiry and the 
proper course would hava bean to report 
the matter to the High Court under See, 
13 (Page C. J. € Ba U, J) 

IN THE MATTER OF 59, A 
GRADE PLEADER, _ 

1936 Cr,C, 349=37 Cr.L.]. 617=162 |, 
C, 485=A,LR, 1936 Rang 189, 


13 
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Sec. 13(b)—Leyal practitioner realis- 
tng money from cltent alleging that st was 
payable to the officers of ihe Couri—action, 
af amounts to misconduct. 


A mukhtear who hal heen duly paid tha 
exponses and his fees for moving a bail 
application, wanted and received from the 
cliant, after the latter had been granted 
bail by tha Magistrate, a sum of money, 
on the allegation that if was the custom 
to pay such money to the court Snb-Ina 
pector, to facilitate the release of the socu- 
sed on bail, Held, that the act of the mukh- 
tear amounted to fraudulent and grossly 
improper conduct rendering him liable to 
suspension fram practice (Courtney 

. Terrell C. J. Macpherson Fazal Ali J.J) 

KAMTA PROSAD AMBASTA, IN THE 
MATTER OF, 

17 P.L.T. 263=1936 Cr, C. 567=ALR, 
1936 Pat. 337, 

Sec. 13(/)—Pleader carrying on, 
along with his professtonal duties, the husi» 
ness of an insurancé agent, if guilty of 
professional misconduct, : 

A parson who enters bhe profession of 
law as ableader must make up his mind to 
conduct the business af a pleader and 
nothing else. The practice of a plender in 
running the business of an ineurance agent 
along with the business of a pleader, ig in 
the highest degrea injurious to the interest of 
the profession and to the interest of the 
pubile, and the pieader in carrying On such 
business js guilty of professional misconduct. 
(Courtney Terrel, Q, J, @ Dhavle of 
Agarwalia JJ.) 


SHYAMPADA DEY IN THE MATTER OF., 
15 Pat, 175. = 16 P.L.T.781=37 Cr,L,J, 
230= 16) L.C, 23=A,LR, 1936 Pat, 1, 

Sec. 14—Pleader tampering with Court 
records—liabiliiy to suspension, 

The tampering of court records is a seria 
ous olfenca, and the offence is all the 
greater when if is done by a pleadar, be- 
cause tha latter by reason of his position in 
court, enjoys paculiar facilities in handling 
such records, Such misconduct therefore, 
even when committed by a young and inex. 
périenced pleader cannot be lightly regarded 
by the court, and should ke punished by the 
suspension of the plosder from practice, (Co- 
urtney Terrell O J. Macphson d Fazal AliJI) 
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BRINDABAN PROSAD SINHAIN THE 
MATTER OF, 


15 Pat. 652217 PLT, 266=37 Cr.L.J, 
560=A 1R, 1936 Pat, 418-1621,C.13 


Sec. 14—Plaader guilty of misconduct be- 
fore Honorary Magistrate, if can be suspen- 
ded by the District Magistrate. 


When an Honorary magistrate reported 
the professional miscondact of a pleader, to 
the District Magistrate, through the Sub- 
divisional magistrate, and the Sub-divisional 
Magistrate on the order of the District 
magistrate suspended the pleader from prac- 
tice panding investigation held, that the 
order wag ulira vires, because, under Sec. 
14 of the Legal Practitioner's Act. the only 
Court which could suspend the pleader from 
piactice, was the. Court before which the 
alleged misconduct took place, That Court 
was in the present case, the Court of the 
Honorary magistrate, (Dunkley J.) 


U. San THEIN vs. Dist, MAGIS- 
TRATE MAGUE- 


1936 Cr,C.525=163 LC, 586=A.LR. 
1936 Rang. 249. 


Sec. 14—Pleader allowing clients’ 


_ nephew to sign his name-—if guilty of mis- 


conduct. 


A pleader finding his cliont unable to sign 
certain applications on account of a swollen 
finger allowed his client to write the name 
of his yndle, as if it wera the signature of 
the unele. 


Held the ponder had not done anything 
which was deliberately unprofessional, and 
no diseiptinary action could be taken against 
him. (Page C.J. & Bu J.) 

IN RE, A LOWER GRADE. PLEADER. 

14 Rang. 152=37 Cr.L.J 721 =t936Cr, 
C. 328 = 162 1C,887- A,LR, 1938 Rang 
177, 


See. 36— Resolution by Bar Associa- 
tion that certain persons were acting as 
touts —Enquiry by District Judga—Conten- 
tion that resolution was invalid—offending 
persons to be given opportunity to show 
cause before Association —Finding that such 
persons were not touts — Order for costs. 

Tha Digtriet Bar Association of Hoshiar- 
pur passed n resolution declaring ten persons 
as touts. The District Judge accordingly 
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started enquiry, antl the member who ap- 
peared to giye evidence stated that they 
were unable to say, in view of the nonsi- 
derations placed before them in their exami- 
nation as witneses, whether they still 
adhered to tha rasolution, The offen- 
ding persous in showing cause pointed out 
that the majority Of the members of the 
Association were not qualified to vote, 
being defaulting members. The District 
Judge found against the Bur Association, 
aud ordered oosta against them. 


Held, the District Judge should have 
treated the resolution of t ha Bar Associa- 
tion under Sec. 86 of the Act, as evidence 
of the general repute of tha offending per- 
sons. The statement of the members that 
they sould not say whether they would 
adhere to the resolution in view of tha con- 
sideration, did not amount to a repudiation. 
The fact that som; of the members had cen- 
Sed to be mambers by default, was purely 
a domestic matter, with which the resgon- 
dents had no concern, The Association 
howeyer could not ba made liable .to pay 
cost tO tna respondents for finding of the 
court against them, (Jazlal J.) 

Dist. BAR ASSOCIATION 
PUR vs. BAWA R4M SINGH. 


1936 Cr,C, 377=163 1,€. 983=A.,R, 
1936 Lah, 382 


HOSHIAR 


LETTERS PATENT (BOMBAY HIGH 
COURT) — 


Cl. 26—-Misdirection in charge to jury, 
powers of the High Court under Cl. 86 of 
Letters Pateni. 


Cl. 26 of the Latters Patent, Bombay 
High Court, does not entail that whenever 
any misdirection is found to exist, the’ 
couth bas no option bub to set aside 
the verdiot, To hold that the High Court 
is bound to seb aside the vordicé whenever 
any migdirection is proved would bato dis- 
regard tha direction in el, 26, that the High 
Court ig to review the case. Although Sec. 
537, Gr. P, Code, does not apply to a case 
deals wiba under Cl. 26, ofthe Letters 
Patent, the principle whieh underlies that 
section should be applied, and so when there 
has been no illegality in the mode of trial, but 
soma irregularity in the process of the trial 
the High Court is not entitled to set aside 

N 
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the verdict or judgment unless it is satis- 
fied that that irregularity has leb to a mis- 
carriags of ja or has prejudiced the 
neoused, (Beaumont C.J, Broomfield & N. T. 
Wadia JJ ) 


PUTTAM Hassan & ANR. vs. EMPEROR. 


69 Bom, 599= 38 Bom. L.R, 19=37 Cr. 
Led, 3656-1938 Cr,C. 164= AR, 21936 
Bom, 52, 


LETTERS PATENT (CALCUTTA HIGH 
COURT.) 


Cl. 26 —Advocate- General, if can be 
called upon to show cause why certificate 
should not be granted. 

When an application is made to the 
Advyooaté-Ganeral for n cartificate under 
Ol. 26 of the Letters Patent and the 
Advooate-Ganeral after due consideration 
of the matter, refuses a certificata, the 
High Court has no jurisdiction to issue a 
Rule to eall upon him to show cause why 
he ghould not issua a cortifieate. (Derby- 
white O. J.. & Costello J.) 


Kuwi KRUG vs. ADVOcATS-GENERAL, 
63 Cal. 888 


MADRAS ABKARI ACT (TOF 1888.) 


Secs. 29, r. 27 —Parinorship by licensee 
formed before grant of license—Partners 
contributing capital. —whether it amounts to 


“transfer of license, 


The lisenage ofa foddy shop entered ` 
into a partnership with seven persons 
who agreed to contribute capital stook 
and finance the licensee under an agree- 
morit hat all the seven persons should 
divida tlie profit ‘derived equally between 
themauiyes. 


Heid; the. mèra fact that partners 
besom#e'entitled:to a sharo in the profits 
of the business in consideration of finan- 
cing it would not rendor the transaction 
illegal. 35 Mad. 582 applied; 69M. L. J.. 
49) & 53 Mad.797 fo'lowei (Venkataramana 
Rao J 

RANGASWAMI PILLAI vg, 
SWAMI NAICKEN, 


NARAYAN 


ALR, 1936 Mad, 557 


Sec. 55 (b)—Offence of manufacturing 
arrack if includes the offence relating to 


, possession of apparatus for manufacture. 


Madras Abkari Act (Conid.) 


The offence of manufacturing arrack 
ag comprised in Sec. 55 (b), Madras 
Abkari Act includes the offence ralating 
to possession of the apparatus, ete, viz, 
that comprised in Seo, 56 (G) 
cannot therefore be a conviction. under 
Seo, 55 (b), as well as under Sec. 55 (G), 
Again, if a person unlawfully manufactured 
arrack, he cannot further ba convisted 
under Sec, 58, for the manufacture itgeli 
will give him possession of such arrack, 
(Menon J.) 


MEDAPI RAMA RAO & ORS, 
PHROR, 
59 Mad, 90 = A.I.R, 1936 Mad. 219=1,C. 
40269 M,L,J( 763=42 MLW, 651= 
1936 M,W,N. 946 


ws, Em- 


MADRAS CITY POLICE AUT (III OF 
1888.) 


Secs. 42 & 43— Warrant for search 
of gaming- house—omission io state that it 
is issued under See. 42—efeel, 


Whena warrant issued under See, 43 
Madras City Police Act, did not specifically 
state that it wna issued under Seo, 92 or 
that the authors issuing it “had reason 
to believe that 2 common gaming house 
was held, eto,” but the headings of the 
warrant and the form used clearly showed 
that if was a warrant for tha search 
of a gaming house and arrest of parsons 
round therein, Held, that the warrant 
was to ba considered one under Sec, 42 and 
as having bean validly issued and tna 
presumption mentioned in eo. 43 could 
be taised. (Menon J.) 

Crown: PROSECUTOR, 

Syvup KASIM. 
71 MLL.J,863= 1936 M.W,N, 1242 


MADRAS vs 


MADRAS LOLAL BOARDS ACT (XIV 
OF 1920) 


Sch. Vil, cls. (p) & (a)— License fee, 
if can be demanded in respect af printing 
press worked by hand. 


Ola, (p) & (a) of Sec. VII of the 
Madras Looal Boards Ast do not apply to 
a printing press worked entirely by hand 
and a Looal Board has therefore no 
authority to demand any-lidengs fea in 
respect of such press, (King J.) 


Thaban 
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‘SIVA BHUSHANA MUDALIAR vs, PRE, 
SIDENT, PANCHAYAT BOARD, TIRUVE- 
LLUR. . 
59 Mad, 261=70 M.LJ. 113=1936 M, 
W.N. 191(1)=43 M.L,W, 200=37 Cr.L, 
J, 424(1)= 1936 Gr.C, 200(1)=1611,C, 
217-A,1R. 1936 Mad. 204 


MADRAS PREVENTION OF ADUL- 
TERATION ACT (ILI OF 1918), 

Secs. 2, 5, 18 & 19—Complaini 
to Second Class Bench Magistrate of offence 
under Sec. S5—Transfer io First class 
Magistrate, 2 months after commission of 
offence—Complaint, if properly Aled, 

Under the provisions of Sec. 19 of the 
Madras Prevention of Adulteration Act, 
it is only essential that a complaint should 
be filed within three months of the com- 
mission ef the offence. Itis not the duty 
of the complainant to satisfy himself 
that he is applying to tha right Court, 
Filing in due timais essential. But the 
complaint should be filed with the written 
consent of the purchaser or of the Loeal oxe- 
cutive officer under the provisions of Sec. 
18 of the Act. 1935 M. W, N. 591 followed 
(King J.) 

THE PUBLIC PROSECUTOR vs. CHINTA 
VANKATARAYUDU & Ons, 

70 M.L,J. 503=162 LC. 425=37 Cr.L.J, 
627=1936 M.W,N, 210=1936 Cr.C. 


gaaman M.L.W, 544=A.LR, 1936 Mad. 
47 


MADRAS VILLAGE COURTS ACT (I 
OF 1889) 

Bec. 79— Person fabricating false 
evidence for use in a panchayat court, if 
may be prosecuted, 

See. 77, Madras Village Courts Act 
says that nothing in the Cr. P. Code is 
applicable to village courta oxeept Beo. 
463. Therefore Seo 476, Cr. P. Code, 
not having any application to a village 
court, jib is nob open to such a 
court to files complaint in respect ot an 
offence under Sec 476, Penal Code, as 
required by Seo, 195 (1) (b) Cr. P. Code. It 
follows therefore that a person cannot ba 
prosecuted for fabricating false evidence for 
use in a panchayat Court. (Madhavan 
Nair ê Burn SI) 

APPADURAT NAINAR & Ons, vs. Bm 


TEROR. ` 
59 Mad. 195 


MOTOR VEHICLES ACT (XIII OF 
1914) 


Sece--11 & 16—"“Ply.” meaning of— 
Petitioner taking bus outside prescribed 
area in contravention to rules—No evidence 
that bus took up passengers outside pres- 
cribud § area-Petitioner if liable to be 
convicted, 


The petitioner took his bus outside 
the prescribed area and was thereupon 
convicted for breach of R, 46 of the Behar 
and Orissn Motor Vehicle Rules. There 
was no evidence to show that the bus took 
up any passenger outside the prescribed 
area, Held, that the word “ply” as used 
in pare. 7 of form H, 1. 46fof the Behar 
and Orissa Motor Vehicles Rules, does 
not msan more travelling but means driving 
a vehicle to to take up and put down 
passengers for reward. There fore it could 
not be said that thera was any plying 
for hire ontside the prectibed area and 
the petitioner was not liable to be con- _ 
vieted. (Courtney Terrel O. J.) ® 


BERRY MAHAPATRA vs, EMPEROR, 
17P.L,T. 378 


Sec. 16—Summons charging accused 
with offence under the section containing 
no notice of charye—legality of conviction 
on such charge. 

Summons issued under the Motor Vehi- 
cles Act should state the exact nature of tho 
chargé which is being preferred against the 
person against whom the summons is 
being issued, The time, the place and exact 
nature of the offence charged must be 
clearly set forth, The conyiction of an 
accused person who is neither giyen notice 
of the charge preferred against him nor 
given an opportuniby of meeting the 
prosecution case after the close of the 
prosecution evidence is illegal, (Thom J.) 

GAJRAJ SINGH as. EMPEROR, 

1936 A,W.R, 874=1936 A.L.J, 1011 


Sec. 16—“On demand,” meaning of— 
Driver of motor vehicle failing to produce 
license immediately, but producing it within 
a short time, if may be prosecuted. 


The words “on demand” in Sec, 16, 
Motor ‘Vebiclos Act, oiean immediate 
productiou and should not be interpreted 
to moan “within à reasonable time after 
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demand.” Where therefore the driver 
ofa motor vehicle fails to produces his 
license immediately on demand, having 
kept it in a vather innceessible part of 
the oar, but produces it within æ short 
time, he is clearly guilty of an offence 
under the section, although the offence 
committed is of very technical nature. 
(Gruer J.) 
NARSAYYA vs, EMPEROR. | 
L, LR 1936 Nag, 164=164 I. C, 351 
237 Cr.L.J, 1012-1936 Cr, C,690 
ALR, 1936 Nag.150. 
Sec.-16—Conviction for failure to 
carry an attendant—cleaner. if an “atten- 
dant" within the meaning of r. 61 of the 
B, 40. Motor Vehicles Rules. 


A cleaner employel in a bus and 
entrusted with such duties as loading 
and unloading luggage. putting water in 
in the radiator and starting the bus, etc, 
if nob en attendant within the meaning 
ofr. 61 of tho B & O Motor Vehicle. 
Rules. The employment of such 4 porsou 
therefore cannot afferd any protection 
to the proprietor of the bus service 
from being prosecuted under Sec. 16 of 
the Indian Motor Vehicles Act. (Satnders 


. 


S. N. GANGULY vs. EMPDROR, | 
17 P.L.T. 162 


Bec. 16—Ziules framed under the 
section—Punjab Motor Vehicles Rules— 
Driver of lorry, if liable for offence of 
carrying excess passengers, 


Puder Rule 23 of the Punjab Motor 
Vehicle Rules, the drivor of o motor 
veliféta is ss muchi responsible for breach of 
any rule ag the owner, where he knows 
that the rule bag been contravened, A 
driver therefore who carrias passengers 
in exoass of those permitted in the lisence 
for the vehicle with {fall knowledge 
that he was thorebs violating the rule is liable 
to be prosecuted under the Act, and he 
cannot escape conviction on the gronnd 
that the checker andthe  ticket-seller 
were present when the excess passengers 
wore baing carried. (Skemp J.) 

EMPEROR vs. DOYAL. 

17 Lah. 604= 38 P.L.R, 1015 


PENAL CODE (XLV OF 1860) 


Sec, 21(10)—Vice Chairman of Local 
Board under C. P, Local Self-Government 
Act. if public servant. 


The Vice Chairman of a Local Board 
coustituted under tha ©. P. Local self” 
Government Act is a public servant 
within the meaning of Sec. 21 (10) of the 
Penal Code, (Bose J.) 


ANNA OMAMPAT RAO DESHMURH ws, 
EMPEROR 


19 NLL I. 221 


Sec. 34—Applicability—Pre-arranged 
plan, if necessary ingredient—Common in- 
tention how to be inferred. 


It is not necessary for the application 
of Sec, 34 Penal Code that there should 
boa preartanged plan of doing something 
which amounts to an offence. Common 
intention may be conceived of immediately 
before or at the time of the assault. 
in general, the precise intention of 
several persons acting in concert is a 
matter of inference from their conduet 
Where the accused attacked their enemy 
as soon as they sighted him, all of them 
using luthies, it should be inferred that 
all of them became of one mind when 
they suddenly saw the enemy aud entertain- 
adthe common intention of beating him, 
I1 A, L. J. 926 relied on; 9 A. L, J, 180 
dissented from, (Ntamatuliah J.) 


JAIMANGAL & ORS, vs. EMPEROR, 
1936 A,W R 293- 163 LC. 848=37 Cr, 
L.J, 864= 1936 A.L.462= 1936 Cr.C, 
801- A.J.R, 1936 All, 437 


Secs.34 & 149—Distinction between 
the two sections, 


See. 34, Penal Code speaks of n 
common intention and not common object. 
The intention means the intention to 
commit the crime actually committed. 
See. 34 denotes participation in action 
as distinguished from Sec, 149 which 
only implies membership of the assembly 
at the time of the committing of the 
offence. (Grille € Neogi, A. J. Cs.) , 


JAMES DOWDALL vs, EMPHROR, 


31 N,L.R 215=A.LR, Pa Nag. 103 
=162 I, C»430=37 Cr, L3, 607 =1936 
Cr. C, 605 
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Secs. 34 & 302—Accused with others 
planning to abduct--accused armed with 
dah, but the others using fre arms— com. 
mon intention to murder, if may be 
teaferred., 

The accused wilh the purpose of 
catrying out an abduction went out to 
the place of occurence with a dah in 
hand. Later two of his confederates 
Joined him, .armed with guas, which 
they used in tho course of carrying out 
their pursuit causing the death of their 
victim. Held, that although the accused 
might not have had the intention of 
committing murder, the fact he took part 
in the affair, knowing full well that his 
confederates bad come armed with guns, 
mada him a party to the murder and 
he must bo deemed to have had the 
same intention as his two confedorates. 
(Baguley é Ba U JI) 


A. PLET v,, EMPEROR. 


37 Cr L J. 449=1936 Cr,C, 32=A LR, 
1936 Rang, 28=1611,C 297 


Secs. 65 & 422—Sentence of fine of 
Rs. 1000/- under the section, in default, six 
month's rigorous imprisonment, tf illegal, 


As the maximum sentence under 
Seo, 482, Penal Code is rigorous imprison- 
ment for one year, the imprisonment 
in default ofa sentence of fine imposed 
under the section, cannot under Seo. 
65 Penal Code, exceed three months, A 
sentence of fine of Rs. 1000 and in default 
to suffer rigor@us imprisonment for six mon- 
ths for an offence under Seo.482,Penal Cade, 
is therefore illegal. (Khwaja Md. Noor J.) 


GIRDHARI LAL MARWARI vs, EMPEROR, 
17 PLT, 67 


Bec. 71-——Conviction of theft and 
mischief —Separate sentences, if legal, 


Where the accused stole a calf and 
then killed it, he oan be convicted 
of the offence of theft aq well as of misch- 
ief under Sees, 879 Æ 429, Penal Coda, 
and sentenced separately for each case. 
(Barke & Divatia JJ.) 

EMPEROR vs BHAWAN BURJI, 

= Bom. L,R, 164=37 
ors Bhd 1939 Bee. 354=A,LR, 
1936 Bom, 172=162 1,0, 283 
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Sec. 71 — Accused found in possession 
of two bullocks belonging to owner's, but 
lost at the same time—Separate trial, if 
required. 

Where iwo bullocks belonging to two 
persons are lost at the came time, and 
ure subsequently found in the pos ession 
of the accused, only one offence of theft 
can be deemed to have been committed Ly 
the accused in two separate trials, merely be 
cause the two bullocks found in his possession 
belonged to two separate owners{ Mosely J.) 


Naa Fo E vs. EMPEROR, 


37 Cr. L J, 539(1)—1936 Cr,C 118- Al 
R. 1936 Rang. 94=162 1.C, 137 


See. 75—Previous conviction —value of. 


An old conviction proved about 13 
years ago and a trifling fine of Rs. 10 cannot 
reasonably ba used for the purpose of See 75 
of the Penal Code, (Khaya Mohamed 
Nur dJ.) 


ISHAR SINGH & ORS. vs, SHAMA DU- 


SADH & ORs, 
17 PL,T. 627 


Sec. 84—Accused pleadin: that he was 
possessed by evil spirit when committing a 
murder, if can claim thebencit of Sec, 84. 


Where an accused charged wilh mnr- 
dor pleaded that at the time of committing 
the offences he was possessed by an evil spirit, 
which threatened her with death if she did 
not commit the murder Reid,that Onder the 
circumstances the accused could not be 
given the benefit of Sec. 81, Penal Code, 
hacause it could not be said that at the 
time of the offence,the aconsed waa of such 
unsound mind aë to render her incapabla 
of knowing the nature of the act or that 
what she ‘was doing was wrong or contrary ' 
Lo law. (Dhavle & Agarwalla JJ.) 


Mt, Mt, BUKNI CHAMAIN ws. 
PEROR. 


37 Cr LJ, 543=1936 Cr.C, 2852 AR. 
1936 Pat. 245=1621,C 26 


Sec. 89—Husband beating wife fot 
impertinence, if can claim benefit of See, 
ag, 

Although a judge may have his own 
views regarding the right of a husband to 
beat his wife for impudencs or impertinence . 


EM- 
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tha law recognises no such general or un- 
qualified right,and a husband accused of ben- 
ting his wife cannot claim the benefit of 
See, 89 of tha Penal Code. Tho beating o! 
n wife is not eo mine one of the exceptions-in 
the chapter of generu! Exceptions in the 
Penal Code. (Pandrang Row & Menon JJ.) 
SUBBIA GOUNDAN, IN RE, 
1936 M.W.N, 895244 ML.W. 348= 


37 Cr.LI, 1153-1946 Cr,C, 8762 Ail. 
R, 1936 Mad. 788= 165 1.C, 339! 


Sec. 99--Act done in good faith by 
constables under colour of their ofice but 
not strictly justifiable by law—Right of 
private. dafence, if exists. 


Thero is no right of private defence 
against an act done in good faith by an 
constable acting under colour of hie office, 
aven if his act is not strictly justifiable by 
law (Niamatauliah, J.) 

KALDAN BEG & ORS. vs. EMPEROR, 

è 19396 A, W.R. 223=162 I; , 339(2)= 

37 Cr Ld, 648-1936 A L.J, 468-1936 
CC 489=A, 1 P, 1936 All 306. 


Altlachment of property ‘resisted — On 
member of judgment-debtor's pariy killed 
— Offence committed, 

„A party going to attach the properly of 
the judgmant debtor in execution of a dec- 
‘yes was resisted, and a fight resulted between 
the two parties in which several membors 
of both parties received injuries and one 
member of the Indgment debtor's party 
was killed. Held, that the persons who 
wont to effect the attachment were acting 
undor tha diradtion af a pgblic servant in 
good fatth, and. even though the Act was not 

. strictly justifi bla by law, a sentence of one- 
full yas intprisonment for the accused 
who gaye tha fatal blow was sufficient. 
(Skemp. J.) 

GHULAM & Ors, vs. THE CRON, 


38 P.L.R, 298=1936 Cr.C 874=AIR, 
1936 Lah. 851 


Sc. 109 —Accused being siruck on the 
kead attacks with a knife causing death~ 
right of private defence, if exczeded, 

“Whera on the facts of a case is was 
found that an attack by knife was made by 

“the accused .on ẹ part of the body of the 
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deceased when ha himself was struek on the 
head and was bleeding, held, tbat the right 
of self-defence could not be said to be ex- 
ceeded merely because the accused did not 
modulate his defence step by step accordimg. 
to the attack, (Gruer J.) 


INZAR GUL KHAN 2s, EMPEROR, 
19 N,LJ, 13521,L R, 1936 Nag. 194= 
165 LC. 181(2)- 37 Cr.L,J, 1070-1936 
Cr.C, 1028=A1R 1936 Nag. 234 


Sec. 100— Quarrel over a sum of 
money—death caused in fight—deceased 
aggressor-—right of private defence, if can 
be pleaded. ji 


A gnirrel having ensued between a deb- 
tor and creditor, over a paltry sum of 
money, the latter along with -others eame 
armed with lathis, and in the coursa of a 
free fight which ensysd received fatal inju- 
rios. Held, that the creditor's party having 
been the aggressors in the fight, the debtor's 
party had the right of private defence of por- 
son and was therefore entitled to the benefit 
of Sze, 100, Penal Code. (Nanavutey J). 


RAM BILAS & ORs. EMPEROR. 


1 936 OWN 455z 160 I.C. 807=37Cr, 
í = Cr.C, 387 =A R. 19: 
Oudh 231 f ue sere 


Sec. 100—Death cansed in the course 
of an altercaticn—vight of self defence, 


The deseaued, a creditor of one of the 
accused asked for the return of his money 
and on being refused abusedghim. An altor- 
eation having ensued some of the relationa 
ot the decassed came out with lathis and 
other werpons and inflicted a wound on the 
debtor. Thereupon the other acensed cama 
out, and one of them inflicted a blow on 
the deceeassd which eaused his immediate 
death, Held, that tha party of the deceased 
having been armad,the accused had a right of 
self defence, and under the cireumstanecs, ib 
could not ba said that right bad been sxcced- 
od by them. (Young O. . <6 Monroe JJ.) 

SARDARA SINGH vs, Tar Crown, 

38 P,LR. 209 

Secs. 100 & 103—Acoused caning 
death of a person in course of a free fight 
for retaining posseseton of a disputed land 
— offence, of 


4 
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The complainant party having common- 
oad to plough a land in tha possession of 
the accused, a frea fighb ensued, in the 
course of which one of the complainant's 
party was killed. Held, that no liability could 
be fixed on the accused, for being in posse- 
ssion of the land for a long time, they wera 
entitled to turn out the complainants who 
were undoubtedly ths provoking party, out 
of tha land, (Young O. J. & Monroe JJ.) 


SARDARA & ORS, vs. THE CROWN, 
38 P.L R, 131 


Secs, 100 & 193—-Deceased plucking 
mangoes from accused's trees—accused 
attacking with [sthi—fght between the 
two resulting in death of the accused — 
right of private defence, if exceeded. 

The decsased who had baen previously 
convicted of culpable homfcide for having 
killed a relation of the accused, went to a 
grove belonging to the accused ‘and began to 
pluck mangoes from the trees. The ncoused 
remoustrated, and a lathi fiight ensued 
which ended in the death of the deceased, 
Held, that the deceased having previously 
killed a relation af the acensed, ib was ghita 
possible that the accused suspected that he 
might also sharo the same fate, and so un- 
der the oirounistances, the accused was en- 
titled to the bereft of Soa 100, Penal Coie. 
(Nanavutty & Zia-ul Hassain J.) 

GAYA PRAgAD vs, EMPEROR. 

1936 O.W.N, 974=37 Cr. L. J, 1135 
165 IC, 264 

Sec. 100 —Bight of private defence— 
Attack on accused with dangerous weapons, 
by members of an unlawful assembly— 
Fatal injuries caused by accused on some 
members of the assem>ly— Offence, if pro 
tected by Sec, 100 I. P.C, 


The accused ware confronted by an 
unlawful assembly with dangerous weapons 
and inflicted fatal injaries indiscriminately 
on some of thom mbers who were not 
proved to have ben actual assailants at 
the time when they reosived injuries, 


Held, So long as the acoused were con- 
fronted by an unlawful assembly they were 
entitled to deal with that assembly as n 
whole. If tha assamble as a whole become 
dangerous ło the accoused, they were enti- 
tled to take all necessary mheasnras for their 
own Safety, and could nob be exp`otedto 
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judge acowrately, the exact amount of 
faroa ngosssary for that purpose. The 
accuused therefere could not collectivaly 
or individually be said to have exceeded 
their right of private defence. (Agarwilah 
& Madan JJ.) 


RAMSAGAR GOPI vs. EMPEROR. 
1436 Cr,C 1063=A.1,R. 1936 Pat. 623 


Sece. 100 & 103 Deceased and party 
armed with lathis seeking forcibly to dis- 
possess accused —right of private defence. 


The deceased along with others armed 
with lathis entered in to land which was 
in the lawful possession ef the aceused with 
tho object of disposseasing them. The 
accused reststed and in the course of the 
fiight the deceased received fatal injuries 
Heid, that as the deceased and his partywere 
so armed as to raise a reasonable apprehen: 
sion inthe winds of the neorsed that they 
would ba killed if they did not offer resis- 
tanoe, the accused wêre all entitled to the 
benefit of the right of private defence of 
person and property. (Nanavudty J.) 


RAMESHWAR vs, EMPEROR. 


1936 O.W.N. 934=1938 Cr. C, 984= 
ALR. 1936 Oudh 575= 164 1,C, 426 


Sees. 100 & 103—Deceased attempt 
tng to rescue centile from being taken to 
pound by accused —lathi fight ensuing 
extent of private defence of property. 


The accused and others were driving 
the cattle bslonging to the deceased which 
had strayed into their lands, wards the 
pound, when the deceased with hia men 
appearcd on the scone, armed with lathis. 
Thera was a frea fight beliween the parties 
in the coursa of wh'ch the Ceosased recsiy- 
ed fatal injuries, Held, that the accused had 
a right to raseng cattle, which had strayed 
into his. land te the pound, but that right 
did not extend to the causing of death, 
and in the clroumstanosa of the casa, the 
accused had clearly exceeded the right of 
private defarice of person and property, 
(Nanavutty J.) 

BANKER BAKHSH SINGH vs. EMPEROR, 

1086. Omit 766=37 Crh). $31>= 164 
L 


Secs. 107, 120A & 120B Crimi- 


nat conspiracy amounting to abetment 
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Separate charge under Sees. 120A & 1205, 
need if be framed. 


When a criminal conspirasy amounts to 
an abatment under Sec, 107 I. P, C., it is 
not necessary to invoke the provisions of 
Ss. 120A ¢ 120B. bacause specific provi. 
sions are to be foundin Secs 109,114,116 and 
116, Penal Code for the punishment of ab- 
etment. Therefore when a charge has 
been framed under Sac, 109. no separate 


charge need be framed under Bec. 120B of 


the Code (Dhavle & Rowland JJ.) 
JOGESHWAR SINGH vs. EMPEROR, 


15 Pat, 26=17 P,L.T. 234=37 Crd, 
893= 1936 Cr.C. S39=A.LR, 1936 Pat, 
346 = 164 LC, 86 


Bec. 111 Abetment—abettor when liable 
for the commission of a different act than 
the one he instigated, 


Under Sac. 111. of the Ponal Code, an 
apettor may be liable for the commission 
of a different act than the one he instiga- 
ted, provided the different act was a pro- 
bable consequences of of the abstment and 
committed under the influence of the insti- 
gation. A probable conseqnence of an act 
is one which is likely or which can reason- 
ably be expected to follow from such act ; an 
unusual or unexpected consequenss cannot 
be described aSa probable ono. When 
the act done is different from the act ins- 
tigated, an abettor is only liable for such a 
different act if it was a likely consequence 
of the iastigation or if it waa an act which 
the instigator cotld ragsonably have baen ex- 
pected to foresee might ba committed as a 
result of his instigation. (Harries & Rach- 
pal JI.) 

EMPEROR vs. GIRJA PROSAD & ORS. 


87 All. 717= 1935 A.W.R, 64= 1935 A, 
L.J. 54=1935 Cr C, 413= 36 Cy.L.J. 338 
= AIR, 1935 All. 346,2)= 153 I.C. 999 


Sac. 120A —Consptracy —Express proof 
of concert and agreement—if essential, 


Even in tha absanea of express proof 
of concert and agreamoent, conspiracy 
may ba inferred from acts and conduct 
such as. performance of different parts of 
the act by different accused in pursuit 


14 


Penal Code (Coni:) 


of the sama object. {(Lort-Williams & 
Nassim Ali JJ.) 


EMPEROR vs. BENOYENDRA CHANDRA 
PANDEY Ë ANR. 

63 Cal, 929=64 C,L.J, 154=40 €W.N, 
432=37 Cr, L.J 39:=1936 Cr,C,.148 
=A IR, 1936 Cal, 73 

Sec. 120-A—Conspiracy—what if 
means —when all persons not in agreement, 
conspiracy not proved, 

In order to constitate the offenca 
of conspiracy as defined in Sec. 120-A, it 
is only necessary for the prosecution to 
Show that tha persons concerned had 
agreed todo or cause ta be done aa 
illegal net, or an aob which is not illegal by 
illegal means. It is immaterial whether the 
illegal act is the ultimate object of such 
agreement, or is merely incidental fo 
that objeat. (Derbyshire C.J, € Costello J.) 


RASHBERARY vs. EMPEROR. 
1936 Cr,C, 1043=A,.R. 1936 Cal, 753 


Sec. 120-A & B.—Persons charged 
with the conspiracy for subversion of 
British Empire—Persons who had know- 
ledge of crime but did not take part to 
prevent crime if included in conspiracy. 


For the purpose of establishing a charge 
af conspiracy for the sub-version of the 
British Empire, evidence has to be 
taken into consideration of persons who 
may have knowledge of secret organ- 
isations, buf who have nob taken part 
in the perpetration of œ crime +e, to 
whom no overt acts cam be attributed, 
Persons who happm to be cognisnint 
of the erime, bub hava made no attempt 
to prevent it or disclose its commission 
cannot be treated as members of the 
conspiracy. (Guha & Bartley JI) 


NARAIN OR. BISWAS vs, EMPEROR. 


63 C L.J. 334=1936 Cr.C, 200(2)=37 
Cr,L.J, 445=161 LC 289=A,LR. 1936 
Cal. 106 


Bec. 120-A—Gist of the offence. 


The gist of the offencs under See. 120- 
B consists in agreement to commit an 
offencs, Hach and every conspirator 
may not be aware of cash and every noh 
of each other, but may beealike guilty 
of conspiraey whieh may bo proved by 
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certain overt acts. (Gruer J.) 
MAHAMMAD ISMAIL vs. EMPEROR. 
LLR, 1936 Nag. 152=1936 €r,C, 561 
ya = ALIR, 1936 Nag. 97=165 1;C, 913 
Sec. 120-B—Necessity for proving 
one large conspiracy when several persons 
are charged with same conspiracy, 


In a charge of conspiracy brought 
against several persons, the prosecution 
must prove that thera is one large cons- 
piracy involving all the persons charged 
and nota number of unrelated conspiracies 
entered into by different groups of the ao- 
cused. Unity of will and purpose amogst 
all the accused must be proved. Any 
accused not shown to be a member of that 
large conspiracy is entitled to demand an 
acquittal, however bad his record may be 
and however much he may be suspected of 
this or that offence, (Gruer J.) 

MAHAMMED ISMAIL vs. EMPEROR. | 

LLR, 1936 Nag, 152=1936 Cr. O 561 
=AR, 1936 Nag. 97=165 IC 913 

Sec, 120-B—Conviction for specific 
offence in previous triat—evidence in such 
trial, if can be used to prove conspiracy. 


Where the accused had been tried 
previously for a spacific offence and acquit- 
ted, tha acquittal is conclusive and the 
game evidence cannot be brought up 
against him in a subseqnent trial to prove 
conspiracy. But when the :revious trial 
ended in a conviction, the evidence which 
was used against the accused may be 
employed to profa conspiracy. (Gruer J.) 

MAHAMMED ISMAIL £ Ors. vs, BM- 
PEROR. 

LLR. 1936 Nag, 152=1936 Cr.C, 561 
=AI,R. 1936 Nag 97=1651C 913 

Secs. 120-B & 417—Charge of cheat- 
ing in pursuance of a conspiracy - cons- 
piracy not established—accused, if ean be 
convicted of cheating. 

Where the aescused were charged with 
cheating in pursuance of a conspiracy, 
and tha evidence showed that an offence 
of cheating was committed, bat the 
conspiracy was not proved, held that the 
accused could be convicted of the offence 
of cheating oply. (Tyabji J.) 


EMPEROR vs. ABDUL RAHIMAN AKR- 
ASUDDIN Ê ANR, 
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66 Bom, 485=36 Cr,LJ 753238 Bom, 
L,R, 153= 1936 Cr.C, 573=A.LR 1936 
Bom, 193 


Bec. 124-A—Disaffection—Meaning of 
—bringing into hatred and exciting dis- 
affection, if to be considered conjunctively. 

In considexing a charge under Bee, 
124-A, the case of bringing into hatred 
or contempt and that of exciting disaffec-e 
tion baye to be considered together, the 
one resulting from the other, Disaffec- 
tion is a positive political distemper having. 
the form of either defiant insubordination 
of authority or secret attempt to alienata the 
people therefrom, 22 Bom 152 followed. 
(Guho & Lodge JJ.) 

SACHIN DAS vs, EMPEROR, 

63 Cal, 586=40 C.W.N. 607=1936 Cr, 


C. 748=87 Cr. L, J, 1077=164 1, C, 
1071=A,LR. 1936 Cal, 524 


Sec. 124-A— Two voices in same speech 
— Harmless one if may be pleaded as 
expressing real intention, 


If a man speaks id the sama speech 
with two different voices one of which 
brings him under the mischief of the 
Oriminal Law, it is no defence to say that 
the other voice expresses his real views 
22 Bom. 152 followed. (Guha & Lodge JJ.) 


SACHIN DAS vs, EMPEROR, 


63 Cal, 588=40 C W.N, 807237 Cr,L, 
J, 1077-1936 Cr C, 748=164 11, 1071 
=A. 1. R, 1936 Cal. 524, 
Sec; 124-A—Intention to produce effect 
hit by section, when cstablished, 


If on reading through a speech the 
only probable and reasonable effect on tha 
minds af those to whom the speech was 
addr ssed appeara to be that the feelings 
mentioned in S2e. 124A, IP, O. woald ba 
excited, the speaker must be held to have 
intended to produca that effect. (Guho & 
Lodge FJ.) 


SACHIN DAS vs, EMPEROR, 


63 Cal, 588=40 C.W.N. 607=37 Cr,L.J. 


1077 = 164 1C. 1071=1986 Cr.C, 748 
=A,LR. 1936 Cal. 527 
Secs. 143 & 424—Person put in 
possession of field by Court, taking away 
paddy from the same, if can be convicted. 
A person who has been put into posses- 
sion of the paddy field by the Oourt under 
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Or, 21 r. 95 ©. P, Code is entitled to out 
the orop Standing on the field, and if he 
has done so, he cannot ba procseded against 
ram: Secs. 143 ¢ 497 Penal Code. (Jack 
J 


ARMAN SHAIK vs. NIAMUDDIN SHAIKH, 


1936 C: ©,302=37 Ce L, J, 524= 
1611. ÇC, 874=A, LR, 1936 Cal. 197 


Sec. 145—All members of unlawful 
assembly if guilty of same offence as prin- 
cipal offender. 

In construing Sec, 149 I, P. C. the 
question arises whether a member of an 
unlawful assembly is guilty necessarily of the 
same offence as the principal offender or 
whether it must be determined with 
reference to the fact of the case, what 
oifence the member must have known to be 
likely to be committed and whether if such 
offence is a minor offence he should be 
oonvisted accordingly, This latter constine- 
tion is more in accordance with the inten- 
tion of the legislature on a reading of the 

ordy of tha section, The principles of Sec. 
$8 4 110 applies to offences under Sec. 149 
and the liability of an individual mambar 
of an unlawful assembly depends on the 
intention or knowledgs of tha mambsr. 
4 P. L. T. 913 distinguished. (Varma 4 
Rowland FJ.) 

BHAGWAT SINGH vs. EMPEROR. 

17 2.L.T, 650 = 1621 C, 563=37 Cr.LJ 
ar 1936 Cr,C, 798= AIR, 1936 Pat. 

Secs. 147 & 109—Accused charyed 
with abeiment of the offence of rioting by 
using words of tnstigation—No evidence 
of words actually used—conviction, tf 
proper. 

The accused was charged with the 
offence of abatting rioting by using worda 
which instigated the rioting. No evidence 
was available as to tha words actually used. 

Held, in the absence of any definite 
reliable eyidence as to the exact words used 
by bim. it is not safe to convict him 
for abetment of the offence. (Varma J.) 

RAI HARI PROSAD vs, EMPESOR, 

165 I.C. 952=ALR, 1936 Pat 608= 
1936 Cr.C, 1074 

Secs. 147 & 304— Accused driving 

deceased's cattle which tad strayed into his 
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land, to the pound—atiempt to rescue by 
deceased—lathi fight resulting in death 
of deceased—offance committed. 


The deceased along with other were graz- 
ing their cattle on land belonging Po the 
acoused, and thereupon the acctised, armed 
with this began to drive the cattle away 
toward the pounds. The deceased having 
rosisted, there ensued a lathi fight between 
the parties, in the course of which the 
deceased received fatal injuries. Held 
that although the accused had a right to 
drive cattle that had strayed into his 
land, that right did not extend to the 
causing of death, and the accused had 
exceeded the right of private defence of. 
persons and property and was guilty 
under Beca, 147 4 304, Penal Code, 
(Nanavutiy J.) 


SHANKAR BAKSH SINGH vs, EMPEROR. 


1936 O W.N, 766=144 1C. 151237 
Cr,L.J,931. 


Secs. 147 & 323 —Rioting over pos- 
session of land--proper common object tobe 
charged -common object of assaulting, if 
may be added to that of taking possession, 
when there is no evidence of independant 
existence of former, 


Where in a case of alleged rioting 
the prosecution case is that the accused 
tried to take forcible possession of a 
piece of land waich was in the complainant's 
possession, the proper common object 
to be charged is that of ¢aking possession 
of the disputed land. Simply bacause cortain 
persons were injured, it is altogether wrong 
to include an alternative or additional 
common object of assault at the same trial 
even more so in one charge where there 
ia no evidence of an independent common 
oS of assaulting. (Cunliffe & Henderson 
JJ, 


ALKAS ULLA & ORS. vs. EMPBROR, 
40 C,W.N, 1409 


Secs. 149,38 & 110—Principle of 
Secs. 88 & 110 applies to offences under Sec, 
149. 


The principlo of Secs. 38 & 110 applies 
to etfences under Sea. 149 antl the liability 
of individual members of an unlawful 
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assembly depends on the intention or 
knowledge of tha manbors. (Varma & 
Rowland JJ.) 


BHAGWAT SINGH vs, EMPEROR. 


17 P.L.T. 481= 1936 Cr,C, 798=37 Cr, 
“wee 162 i,C, S63=A1,R, 1936 Pat, 


S.c. 153-Order by Police Oficer 
under Sec. 31, Polics Act, directing certain 
persons to get down from palanguins — Dis- 
obedience, if an offence, 


Sec. 153, Penal Code does no} apply 
unless there has beon a “doing anything 
which is illegal”, The act of soing through 
a Village on conveyance being in itself a per- 

» fectly laga! act and the order of the police offi- 
< cer under Sec. 31, Polica Act, directing gər- 
7 tain persons to gat down Iromtha palanquins 
gin which they are being carried through 
gimhabited parts of certain hill villages 
4 being without power, the failure to obay 
5 the order does not amount to an illegal 
3 act within the meaning of Sec. 153, Penal 
> Code. (Sulaiman O. J. € Bennet J.) 


JASNAMI & ORS. vs. BMPEROR. 


1938 A.W R. 424=1631.C. 866= 37 Cr, 
L.{. 866=1936 A L.J, 579=1936 Cr.C, 
G86=A.LR 1936 All, 534 


loaded by National Digital Libr 


Sec. 153(a)—Jntention of writer to 
$ promote hatred, if necessary ingredtent for 
° an offence under the section. 


In a prosseution undor Sec, 153 (a) 
Penal Code, ib is not neceasury for the 
prosccution to promote hatred, etc, The 
legislature contemplates that the words 
spoken or writtea which do promote hatred 
etc, would create sufficient mischief, so 
as to fall within the scopa ofthe section 
(Sulaiman, O. J. Thom & Niamatuliah, JJ.) 

M.L. C. GUPTA vs. EMPEROR. 

1936A,W.R,227 = 1936A L,J.165= 1936 
Cr,C.480=37Cr.L.J, 599- 162 I.C. 507 
=A, LR. 1936All, 314 

Sec. 161—Chargo under the seclion— 
position of the principal witnesses for the 
prosecution. 

In a charge under Sec. 161 Ponal Code, 
the principal ewitnesses for the prosecution 
ara necossarily guilty of* the abetment 
of the offence with which the accused 
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person is charged and their avidence 
must be put on the footing of the evidence 
of an accomplice. (Nanavutty J.) 


JAGADISH PROSAD vs. EMPEROR. 


1936 O W N, 829=164 I.C, 428.2)=37 
Cr.LJ, 951=1936 Cr.C. 1084= A.R, 
1936 Oudh 401 


Sec. 171-G—General charges of mis- 
conduct not punishable under Sec. 171-G— 
Statements of fact are only punishable. 


General charges of misconduct are not 
statements of fact within the meaning of 
Sec, 171--G. 


Statement that a candidate would take 
no part in proceedings of the panchayet 
except to nod his head and hold up his 
hand, is not a statement of fast relating to 
bha conduct or character of the aceused. 


Statement that the candidate removed 
the names of those who did not vote for 
hin at the previous election is general im- 
putation of misconduct unaccompanied 
by any charge of particular acts. ( Stodari 
J.J 

NARAYANSWAMI vs. MUDALIAK. 

1935 M,W.N, 1164=37 Cr.LJ. 629= 
1936 Cr.C. 303=162 1,C, 4942 A LR, 
1936 Mad, 316 

Sec. 171-G—Pamphlcts at election 
containing defamatory statements about 
person not a candidate —Prosecution, if 
requires previous sanction, 


It is only in case of prosecution for a 
false statement in relation to the personal 
character or conduct sfa candidate at an 
election that previous sanction is neoessary. 
It does not apply to defamatory statements 
made about persons whoa are not candidates, 


( Stadart J. ) 


NARAINSWAMI NAICKER vs. DEVA- 
RAJA MUDALIAR. 
1935 M.W.N, 1164=37 Cr,L,J. 629= 


1936 Cr,C, 303=162 IC. 394=A,],R. 
1936 Mad. 316 


Sec. 172~--Provisions of the 
when applicable 

Sec. 172, Penal Code can apply only if 
a summons, notica or an order is to be 
served on the accused who absconds with 9 
view to evade the service of such summons, 
notice or order and it ia not applicable 
unless sumomns, notice or order which is to 


` 


section, 
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ba served on the accused is in fact, in oxis- 
tence and capable of being served. 
( Niamatuliah, J.) 
ABDUL JALIL KHAN vs. BMPEROR. 
1936 A WR 216=1936 A,L.J. 373=37 
GrnbJ 713=162 LC, 7552 A.LR, 1936 
All. 354 
Sec. 177—Village headman supplying false 
information of a death which had not in 
fact occurred, tf guilty of offence under the 
section. 


A village headman signed a panchayat- 
nama to the effect that a girl had died by 
having been drowned ina river. The pan- 
chayatnaima was sent to the Police and was 
believed by them to be true. It was later 
ascertained that the information was 
absolttely falss and that ths girl was alive 
and she had in fact eloped with the village 
headman. The village headman was there- 
upon prosecuted under Sec. 177, Penal 
Code, for supplying false information to the 
police. Held, that as none of the events 
anumerated in e), (d) of See, 45, Cr. P. 
Code, had bappaned. it could not be said 
that the accused was “legally bound” to 
give any information bə the police and that 
the false information which he gaye to the 
police, did not bring his case within the 
four gornera of Beco 177, Penal Code, 
(Sulaiman C. J. 4 Rachpal Singh J. Bennet 
J. Dissenting. ) 

LAKHAN vs. HMPB2OR. 

1936 A.W R. 905 = 165 1,C, 769= 1936 
ALJ. 10g4=193g Cr.C, 1OLL=ALR. 
1936 All, 788 

Sec. 182—Offence of making false 
report—Report, if must be about cogntsable 
crimes 
>.” Ina prosecution under Sec. 182, Penal 
Code for making a false report, it is nob 
necessary that the report should have been 
ofa conguisable crime. The question in 
such a case is nob whether the report was 
of a cognisable crime, but whether it was 
of such a nature as might be supposed to 
lead the polica to make use of their lawful 
powers to tha injury or annoyance of any 
person. { Allsop J.) 


FARIDUDDIN KHAN vs. EMPEROR, 


1936 A.W.R, 273=1936 A.L.J, 253= 
162 LC, 336=37 Cr.LJ. 562(1)= 1936 
Cr,C, 479- A,LR, 193g All, 313 


CRIMINAL DECISIONS 


218 


Ponal Code (Conid,) 


Sec, 182—Prosecution for lodging 
false information—Offence when constitut- 
ad, 


Sec. 182, Penal Coda is for the pro-w 
secution of a person who gives any infor- 
mation which he knows or believes to be 
false, toa public servant. The offence is 
complete as soon as the information is 
given. Whether the publio servant omits 
to take a statement subsequently on oath 
of the pereon giving the information for the 
purpose of taking certain action on it is a 
matter which will not affect the giving of 
the information. { Bennet, J.) 


DALPAT RAI vs. EMPEROR, 


1936 A,W.R, 396=1936 A.L.J. 592= 
1936 Cr.C 614=37 Cr,L.J. 857 = 163 1, 
C. 609=A,LR, 1936 All, 469 


Sec. 182—Information found to be 
false given by letter posted at one place 
and delivered at another —place where offence 
triable. 


Where the falso information given to a 
public servant, which ia made the basis of a 
prosecution, was given by leiter posted at 
one place and delivered at another, 
the offence is committed partiy in 
one place aud partly in another, and 
the Court at the place where 
the letter was written and posted has juris- 
diction to try the case. Byen if that court 
is considered to have no jurisdiction, See. 
531, Cr. P. Code will cover the caze, 
( Niamatullah £ Allsopp JJ.) a 


EMPEROR vs. NARAIN DAS. 
159 LG. 808, 


Secs, 182 & 211—Information to 
police given by village Munsiff that wife of 
complainant was beaten to death—Enquiry 
by police and report that death was due 
to natural catses—complaint filed against 
village Munsiff for having piven false 
information — Proceedings taken under Sec. 
211 1.P.C. and not under Sec 182 LP.C— 
Written complaint of police if necessary. 


The wife of § died on the 28th 
September 1936. Information was given 
to the villaga Munsiff that death was due 
to beating by her husband and the 
Munsiff gave information to the Police 
fo that effect. The result cf the police 
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investigation was that death was dua to najn- 
ral causos, and the complaint was uot true. 
Tha Magistrate who had taken the com- 
plaint undar Sse. 182 I. P, ©., on receipt 
wf the police repor; procsedsd under Seo, 
211 I. P. The accused raised a 
preliminary objection that the complaint 
sould not ba entertained except upon a writ. 
ten complaint of the Sab-Inapestor of Police, 


Held, the facts of tha caso diaclosed an 
offence under S30, 211 I. P. C, a complaint 
under which section could be filed by a 
private person without police intervention, 
62 M. L. J. 735 ; 55 Mad 343 relied on 
(King J.) 

MATHUVELU KUDUMBARAN & ANR. vs. 
SAMIYYA KUDUMBARAN, 

59 Mad. 1083=71 MLJ, 485=1936 
M,W N. 641=44 M,L.W,6313=7 Cr,L,J, 
1134-1665 1,C. 232 


Sec, 183—Tandel of a ship resisting 
seizure of goods on board for refusal to 
pay octroi Right to lery octorot not proved — 
Tandel if guilty under Sec. 133. 


The tandel of a ship arrival ab the 
port of Jaitapur carrying goods consigned 
to various persons in Juifapur and in 
Rajapar. Octroi wae duly paid in respect 
of goods consigned to Jaitapur traders in 
accordance with rules made by the loeal 
board. The Nakeder of the Jaitapur Naka 
however demanded ootroi for goods 
proposed to be taken to the port of 
Rajapur aud on the Tandel refusing to 
pay, seized gart of the cargo, which however 
the Tandel took away. 

The action of the Nakedar proceeded 
under rales made by the Local Board 
and not under the bye-laws which had the 
orce of law, 


Held in the absence of definate proof 
that the Nakedar had lawful authority to 
board the applicant’s ship and seize the 
goods he was carrying, the action of the 
fandel in taking away goods seized by him 
could not be said to be a resistance to the 
taking of property by the lawful authority 
of a public servant, and no offence was 
committed, Broomfield & Wassodew JJ.) 


DEMA MOHADU vs, EMPEROR. 


38 Bom, L.R. 790=1936 Cr.C. 921= 
165 IC, 637 A,LR, 1936 Bom. 376 


Penal Code (Conia) 
Sec, 186 -‘Obsiruction’'—meaniny of. 


By obstruction in S2¢, 186 is meant 
physical obstruction. (Gruer J, ) 
EMPEROR vs. BABULAL MUNNILAL, 
LL,R. 1936 Nag, 50=19 N.L.J, 120= 


1336 Cr,C. 651237 Cr.L.J, 587=162 
Iv.. 308=A,1,R. 1936 Nag. 86 


Bec, 188—Hssentials-—-Right to go 
through a village on conveyance—Order by 
police-officers directing certain persons to 
get down from palanquins —Disebeyance, 
if an offence. 


Sec, 153 doas not apply unless there 
has been “ doing anything which is illegal. ” 
The act of going through a village on oon- 
veyauce being in itself a partectly legal 
act and the order of the police officer di- 
recting certain parsons to get down from 
palanquing in which they are being carried 
through inhabited parts of cavtain hill vi- 
llagas being without power, tho failure to 
abey the order does not amount to ap ille- 
gal act within tha msaning of Sc 183, 
(Sulaiman C, J. € Bennett JJ.) 


JASNAMI vs, EMPEROR, 


1936 A.L J, 879=1936 AWR, 424= 
1936 Cr,C. 686=37 Cr L.J. 866= 163 I. 
C, 866= AIR, 1936 All, 34 


Secs, 189 & 433—Offence under Sec. 
189 —~esseniials. 


It is of the essence of an offenoe unger 
Sec. 189, Pana! Code that the threat or in- 
jury should have been held out for the 
purpose of inducing a public servant to do 
any act or to forbear or delay the doing of 
an ach, The mere threat uttered as an ex- 
hibition of bad temper or in the course of 
an altercation, may amount to an offence 
under Sec. 503, Penal Code, but is not 
necessarily an offence under Sec. 189. { Nia- 
matulla JJ.) 

MAHAMMAB HAMID KHAN vs. BM- 
PEROR, 
1936 A. L. J, 195=1936 A, W.R. 28 
=A.LR, 1936 All, 172=160 LC. E7= 
1936 Cr,C. 191=37 Cr.L.J, 212 

Secs. 192 & 102—Judicial proceed- 
ing referred to in the section, tf must be 
some proceeding actwally contemplated, 

In order that the making of a false 
entry may come within the ambit of section 
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199, Penal Code, it must be proved that 
the entry was made with the intention of 
its being used in some judicial proceeding 
actually contemplated, not merely that the 
accused had an idea in his mind that the 
document might’ at some future date be 
used in some proceading, and further that 
the entry would ba meteria! to the result of 
such judicial proceeding. (Lort Williams d 

Jack J.J.) 
UPENDRA Nath CHAPTPERJER vs 

EMPEROR, 
40 C,W,N, 313. 


Bac. 193—Proswcution witnesses giving 
a different version in the Sessions Court 
from what they gave in the commiting 
Magistrate's Court. tf liable to bs prose- 
cuted, ; 

Tt is ia. the interesta of the Crown as 
woll a8 inthe interest of justice that pro- 
seoutidn witnesses should be free to tell the 
truth gto the Court of Session irrespective 
of whatever evidence they may have given 


in the Court of thea committing Magistrate. 


Toerefora the mete fact that a prosecution 
witness gives evidence in the Sessions Court 
which ig at variance with the evidence 
given by bim in the commiting Magistrate's 
Court, aud such evidenos results, in the 1e- 
quittal of the aceused is no good reason for 
launching # proséctttion against bim on a 
sharge of perjary. (Nanavuty J.) 


ERAGI & ANR, vs. EMPEROR. 
1836 O.W.N. 763=1641,C. 107 

Sec. 193— Hearsay statement, if can 
he mads subject of prosecution under the 
seckion, — 

A hosieeay statement recorded by a Ma- 
g’strate while recording the deposition of a 
witness nod being justified by law, ib gan” 
not ba made the subject of prosecution un- 
der Bao. 193, Penal Code. (Agha Haidar J.) 


Joppa vs. THE GROWN, 


38. PL.R. 16=1936 Cr.C, 796=37 Cr, 
“Leh, 1043 = 164 I.C. 1087=ALR, 1936 
Lah, 828 


Bec, 199— False statements in insol- 
vency petition if constitutes offence under— 


Statements ina petition of insolvency 
are very analogous to statements made in 
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ordinary civil pleadings, statements which 
are verified by law on the part of the per- 
sons who places them on record. They 
do not constitute evidence which is 
bound to be accepted by the court, ands 
hence there is nu offence under Seo. 199 1. 
P.C. (Cunliffe € Henderson. JJ.) 


CHOTERAM vs. EMPEROR. 
1936 Cr.C. 1137=A.LR, 1936 Cal. 801 


See, 199—Repitition of statement of 
another in an afidavit—offence committed 


Where a charge undor Seo. 199 of the 
Penal Code, against a person referred fo an 
affidavit sworn by him in which he only 
repeated what another person had written 
on the notice as a servant of a third person 
held, that such repetition did net amount 
ks the awearing of a false affidavit, (Varma, 


KUTUBUDDIN & ORS, va. EMPEROR. 
17 P,L.T. 692 


Secs. 201, 325—Accused who com- 
mits an offence and then conceals evidence 
can be convicted both of the offence and of 
concealing the evidence, 


See, 201 I. P. C. makes it panish ble - 
to remove evidence of the commission of a 
srlme.and it is nowhere said either in the 
Indian Penal Code or in the Code of Crimi- 
nal Procedure that a man whe commits an 
oflence, say of murder and then conceals, 
the evidence cannot be convicted, both 
of the murder and of concealing the eyl- 
dence ( Allsop J.) 


AJOG NANAIN vs, EMPEROR. 
1936 AL,J, 1310-1936 A,W,R, 1040 


_ Bsc, 205—Accused falsely represent- 
ing himself as œ servant of a certain person, 
receiving a Civil Court notice on behalf 
of that person —offence committed. 


Whore the accused falsely representing 
himself to to be a certain person, received a 
a notice under Sec. 158B, B. T. Act, meant 
for that person, and the accused was there- 
upon tried and convicted under Sec. 205, 
Penal Code, held, that the conviction could 
not be sustained. because the act of tha 
accused could not be said to amount to 
false personation of eanother, within the 
moaning of Seo. 205, Penal Code (Varma J.) 
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Q-TUBUDDIN & Ors, vs. EMPEROR, 
17 PLT. 682 


Sec. 209—Essentials for constituting 
«fence uuder the section. 


Before a person can be convicted under 
Sec. 209, Penal Code, it has to be estab- 
lished that his conduct was fraudulent or 
dishonest, or thati he acted with intent to 
injure or annoy any person. The question of 
fraud or dishonesty or intent to injure or 
annoy must be decided like any other ques- 
of fact on the evidence, | Allsop J.) 


MOTILAL va. EMPEROR, 


1935 A.L.J, 71=1936 A.W.R, 161=161 
LC, 314=37 CrLJ, 420=1938 Cr.C, 
186=A,1,8, 1936 All 164 


Sec. 211—Mere fact of giving evi- 
- dence, if amounts to institution nf pro- 
ceedings, 

Tha more fact of giving evidence. cannot 
by any stretch of reasoning, ba tantamount 
to the institution of procsedings within the 
meaning of Seo. 211, Panal Code, and 2 
witness giving evidence is not liable to pro- 
sacution under that section. ( Agha 
Haidar J, ) 

Joppa vs, THe Crown, 

38 PLR, 16=27 Cr,L.J, 1043-1836 
Cr,C 796=164 LC. 10572 A LR, 1936 
Lah, 228 


Sec. 211—Delay in fling complaint 
under Sec. 211-if a ground for its 
dismissal, A 

In charges under Sec. 214, Ponal Code, 
great delay should not be tolerated, and 
such delay alone is a sufficiently good 
reason for refusing to proceed with the 
complaint. for itis not in the publio in- 
terest that parsona should be allowed to 
come forward after a very long delay after 
an alleged false charge has bean made, and 
to require the Court to enquire into the 
matter. ( Mackney J. ) 

Murvoapra CHerraar vs. K, P. R, 
Me Guerrrar, 

AIR- 1935 Rang, 485=160 IC. 180= 
1935 Cr.C. 1259 ' | 

Sec, 211—Aceussd giving false 
report tetwo officers at diffcrent plages offence 
under Sec, 211—whe?e committed, 


Penal Code (Contd) 


The accused laid information of certain 
offence before the A. S, IL at Mokameh and 
confirmed the same before the A. S. I. of 
Barmera, Tho information-however trrned 
out to be false. Held, the offence of giving 
false evidence was partly committed at 
Mokemeh and partly at Barmera, ( Varma 
ê Rowland JJ) 


NANKU vs. EMPEROR, 


17 P.L,T, 472=A,LR. 1936 Pat, 358= 
oe $05 = 1936 Cr.C, 568=37 Cr.L. 
8 


Sec. 211— False statement made io 
police-oficer after complaint is a statement 
in course of police tnvestigation—person 
making such statement tf liable io prose- 
cution, 

A statement made to a police ocer 
by an accused after a complaint haa been 
received is a statement made in polioa 
investigation, and cannot be made the 
foundation of a prosecution, 2: M. L.J. 
1282 followed (King J.) 


Pari SURBA REDDI vs. EMPEROR. 


1935 M.W.N, 1197=43 M.L.W, 261= 
37 Cr.L J, 357 = 1936 Cr.C 163=A,LR, 
1936 Mad 160-160 1.C, 988 


Bec. 211— Essential 
the ofince, 

In order to prove an offence under 
See, 211 I. P. ©, it will be necessary for 
the prosecution to establish first that the 
Prosecution brought by the accused was 
brought with intent to cause injury to the 
complainant, secondiy, the charge made 
against the complainant waa false and 
thirdly, that it was made with tho knowlalge 
on the part of the accused that thire was 
no just or Inwful ground for such charge 
{Dunkley J.) 


U. Po. THEIN vs Birra Kiran; 
1936 Cr,C, 963=A,1.R, 1936 Rang, 473 


Becs. 211 & 500- False report io 
police by a woman that the accused. a mal, 
guzar had insulted her modesty - Complaint 
by malguzar under Sec. 500 I,P.C —Right 
of woman to insist complaint under See. 
2111 P.C, 

The aconsed in a report to the police 
station alleged that the malguzar had 
told his seryants te insult her modesty, 


ingredients of 
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The complaint howaver was dis- Held in the absence of any proof of the 
missed, when the malgnzar broughta proper service of the proclamation, the 


case under Sec, 5001. P.O. The accused 
contended bhe case was one under See, 211 
I. P. 0 


Heid the Court is not justified in refus- 
ing process for defamation morely because 
& statement may also disclosa fhe commis- 
sion of an offences under Sec. 182 or 311 Ja 
P.C. The acensed cannot ba heard to say 
that she prefers the more serious section 
because the procedure undar it, would be 
more favourable to her, (Gruer J.) 


Mr. BINIA PARAN LODHI vs. 
PEROR. 
1936 Cr.C, 103S=A,LR, 1936 Nag, 241, 


` Sec. 221—Murder in presence of police 
constable —police constable intentionally 
omitting to apprehend murderer—offence, 

A police constable is a publio servant 
within thea meaning of Sec, 231, Penal 
Coda and if a police constable, in whose 
pretence a murder is committed, intention- 
ally omits to apprehend ths murderer he is 
guilty of an offence under Sac. 221 even 
though his motiva may not have bean thas 
he wanted ths murderar to sseapa bnt that 
ha was afraid of getting hurt. (Allsop J.) 


Ram Lan & Ons. vs, EMPEROR. 


1936 A,W.R. 819=1936 A.L.J, 1006= 
1641. C, 702=37 Cr. L, J, 1019-1936 


EM- 


a Cr,C, 791=A,1R. 1936 All, 651 


Secs. 224 & 225—Police officer 
arresting accused im exercise of general 
powers under Sec, 54, Cl, (1) thirdly Cr. P, 
C.—Proclamation not proved—arrest if 
legal—Hscape and rescue from custody of 
such police officer if an offence. 


A proseention was pending against tho 


` acousad for an alleged offenca under Sec, 


196 I. P. O. and a warrant of arrest had 
been issued against him on his failure to 
appear in respons tea summons. He was 
arrested by a police constable who had not 
the warran§ with kim, and eserped from 
his custody. Ha was prosecuted on a 
charges ‘under Sec. 234 ¢ 225 I. P. C. on the 
strength of Bec. 64. cl. (1) thirdly Cr, P. O, 
on the ground that a proclamation had 
issued and had been duly served. Tha 
prosecution hawever could not prove the 
service, 


15 


accused could not be convicted for an 
offence of having esosped from lawful 
custody. (Rowland J.) > 


RAGHUNI PROSAD MAHTO vs, EM- 
PEROR. ; 
17 P, L. T, 81= 1936 Cr, C, 273237 Cr, 
L. J, 318=160 1, C. 604=A, I. R, 1936 
Pat, 249. 


Secs. 240 & 241 —Essential ingre- 
dient of offence under Sec. 240 I. PLO. 
conviction under Seo. 241, when facts found 
ta fulfil requiremenis—proper sentence, 


The accused waa convicted nnder Sec. 
240 I, P. O. for delivering four counter- 
feits of the King's Coin. 


Held, the conviotion could not be 
fustained unless thera was evidence that 
the accused had knowledga of the coing 
beings counterfeit, at the time when he be- 
came possessde of them. Tha Court can alter 
a conviction-from Sec. 250 to 241 I. P. O, 
when the facta warrant it, A sentence of 
six months rigorous imprisonment is not 
at all exosasive. (Bose J.) 


Dost MAHAMMAD vs, EMPEROR. 
1936 Cr,C, 1036=A.1.R, 1936 Nag, 242. 


Secs, 243.--Incriminating articles 
found in house occupied by accused with 
other persons—conviction of accused, when 
justified, 


No person of a housa shat! be convicted 
of being in possession of stolen property or ' 
counterfeit coin or anything of that kind, if 
there happen to be other people living in 
the house and if ib cannot be positively 
established that the person convicted had 
put the incriminating articles in the place 
where they were found. (Allsop J.) 


Tursi Ram ys. EMPEROR, 


1936 A,'L, J. S0B= 1935 A, W. R. 456= 
1936 Cr,G. 790=37 CrLJ. 551-162 
LC. 295= A.R, 1936 All, 650. . 


Sec. 243.—Accused in possession of 


: counterfeit coins —coins purchased at Court 


auction sale—no attempt by accused to 
pass them as genuine-offence under the 
section if proved. 
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The accused was charged with the 
offence of having counterfeit coving in his 
possession. The accused pleaded that tha 
soins were part of an estate which he had 
purehased at a court auction sale, It was 
not shown that any attempt had been made 
by the acoused to pasa the coins to other per- 
son as genuine Held that under the coir- 
cumstances it could not be said that the 
accused was in possession of the coins 
fraudulently or with intent that frand may 
be committed, and therefore he could not 
ba convisted of an offence under Sec. 243, 
Penal Code (Varma J,} 


GUDER SAo vs, EMPEROR, 
17 P.L.T, 648 =.37 Cr, L.J, 1154=1936 
Cr C, 895 (2)=ALR, 1936 Pat, 533= 
165 LC, 603, 

. Sec 268 & 923—Owner of shop erec- 
ting platform encroaching on publie road 
and letting them out— Liability for causing 
public nuisance, 


Where the owners of certain shops build 
certain platforms in front of them to enable 
the shopkeepers to sit on them for selling 
their goods, and these platforms encroach on 
the public road, and amount to public nui- 
ganea within the meaning of Seo. 268, Penal 
Code, the owners who built the platforms 
are guilty of the ach which ex-hypothest 
amounts to public nuisoncs, and not the 
lessees who merely hire the shops and sit on 
the platforms, (Niamatullah J) 


PURNAMASHI vs, EMPEROR. 
1936 A. L, 3, 200-1936 A, W. R. 194= 
160 LC, 269=37 Cr.L J, 269=1536 Cr. 
C, 1938= ALR. 1936 All. £56, 
Sec, 294-A—Kuri fund —if a lottery 
— Promoters of lottery are personally liable 
~ Subscribers have no liability. 


Defendants promoted a kuri fund for 
tha purpose of raising funds for a temple. 
The scheme was that the kuri wad to be 
conducted for 50 months, and that those 
subsoribers who had not drawn a prize were 
to be refunded the amount of the money 
subseribed by them. The plaintiffs who 
had contributed Rs, 270 in 45 instalment 
did not draw a prize, when tha kuri came 
to an end affer payment of 45 instalments, 
The defendants contended thai the agree- 
ment betwesn the parbiess being in respect of 
a lottery unauthorised by Government was 
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far an illegal object, and was therefore un- 
enforceable at law, 


Held, the kuri was clearly within the 
definition of a lottery. It is not necessary 
in the case of a lottery that aloss tosome of 
tha parties is essentiel. Nor does it make any 
differences when the prize is paid from the 
interest earned on subscriptions, and nob 
from the subscriptions direct. But a lot- 
tery is not unlawful in British India in the 
sense that it is prohibited by law. ‘The 
offence lies in the owner or occupier of a 
place keeping it for the purpose. In other 
words the law is directed against the per- 
sons who promote lotteries and not against 
parsons who are tempted to take tickets in 
lotteries. (Cornish, Varadachariar, Wads- 
worth & Lakshmana Rao JJ; Venkata- 
ramana Rao J. Contra.) 


SESHA AIYAR o3. KRISHNA AYYAR, 


59 Mad, 562=70 M, L, J. 36=1939 M. 
W.N 89=43 M.L.W, 77=162 I, C, 68= 
ALR, 1936 Mad, 225, 


_ Sec. 298—Accused slaughtering a yai 
in full view of houses of Hindus—Offence, 


Sec, 298, I.P. C. includes any action 
which is known to wound the religious feel- 
ings of others. Accordingly, where a person 
slaughters a cow in broad daylight in full 
view of the houses of Hindus, he is gnilty of 
au offence under Sec. 298 I. P.C, eyen 
though he had no desire to wound the feel-, 
ing of any person. (Allsopp J.) 


Min Cuverran vs. EMPEROR, 
1936 A L.J. 1197-1936 A.W,R. 1024, 


Sec. 299, Exp, 2—Death caused from 
gangrene as result of injuries caused by 
accused— Offence, 


The deceased did not actually die from 
the injuries caused by the acaused, bub died 
from the gangrene which set in consequence 
of some dirty substance such asa bandage 
or the da with’ which the injuries wera 
caused, coming into contract with ona 
injury, ' 

Held, although the injuries were not the 
direct cause of death, nevertheless Exp, 2 of 
Sec. 299 I. P.O. made it clear that the 
person who caused the injuries must ba Held 
ta have caused the death of the decoasat, 
(Roberts O.J , € Dunkley J.) 
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Noa Paw vs. EMPEROR. 


1936 Cr,C, 1068=165 LC, 921=A. LR, 
1936 Rang, 526, 


Sec. 299 (Expl, 2)—Death caused by 
abscess from wound inflicted by accused-~ 
—guilt of accused. 


The accused stabbed the deceased in the 
chest, with such force that the injury was 
suffioient in the ordinary course of nature 
to cause death. Death ocourred nineteen 
days alter and the medical evidence was 
that it was due to an abscess, which had it 
been properly operated might have avoided 
death, 

Held, the accused was guilty of murder, 
notwithstanding that death would have 
been ayoided if the injured person had sub- 
mitted to proper treatment, (Leach & 
Spargo JJ.) 

EMPEROR vs. NGA San Pat, 


37 Cr,L.J, 1119-1936 Cr, C. 866=A, I. 
e R, 1936 Kang. 442=1651C, 245 


Becs. 299 & 300—Culpable homicide 
amounting to murder —Distinction between, 


The fact that thera are two sections 
namely Sec, 299 & Sec. 300, I. P. O. shows 
that there is a distinetion between culpable 
homicide amounting to murderand that not 
amounting to murder quite apart from tha 


, exceptions occurring in Sec. 800 itesif. An 


“offence is murder, if the deathis the most 
probable result and it is culpable homicide 
not amounting to murder if death is likely 
to result. 1 Bom 345 followed. (Allsop & 
Ganganath JJ.) 


KHIMMAN vs: EMPEROR. 
1936 A, W, R. 190=1936 A, L. J. 73, 


Sec, 300—Trial for murder—evidence 
of approver if can be relied upon when it ts 
opposed to the post mortem report, 

Ina trial for murder, the evidence of an 
approver can have no value’ when if isin 
direct conflict with the post-mortem report. 
(King O. J. € Monroe JJ.) 


NIMHA vs. EMPEROR, 


17 Lah, 541= 38 P.L.R, 954, 


"Sec. 300—Assault with danyerous 
weapons—intention to commit murder, if 
may be inferred. 


Penal Code (Contd,) 


When an assault is comitied by a person 
armed with formidable weapons on an un- 
armed person, and death ensues as the 
result of the assault, it is legitimate to draw 
an inference that the person who commit- 
ted the assault had the intention to commit 
murder, unless there ig anything to rebut 
the inference, (Dalip Singh € Currie JJ.) 


HARNAM DAs vs, EMPEROB. 
38 P.L.R, 265 


Sec. 300—One accused charged with 
murder and another with being accessory 
after fact—Quesiton of commission of mur: 
der by first acoused, if in issue between cach 
accused and Crown. 


When of two persons, one is charged 
with murder and the other with being acces: 
sory after the fact, the question whether the 
deceased had been murdered by the firs! 
accused is in issue between each prisonel 
and the crown; the second accused is en 
titled to insist on proof and challenge the 
evidence of it, even if the first accuset 
pleads guilty. (Sir Sidney Rowiatt.) 


MAHADEV vs, THE KING. 


4) C, W. N, 1164=1936 A, WR, 741= 
1936 A.L. J. 869= 38 Bom. L, R. 1161= 
1936 M, W. N, 929=44 M, L, W. 253= 
163 1, C. 681 = A,LR. 193g P.C. 242 


Sec. 300— Death caused as a result oj 
attack by accused in cousre of commission 
of crime —primafacie case of murder. 


Tt for tha purpose of committing a crime 
the persons who wish to commit that crime 
successfully make an attack upon their vie 
tims which results in death directly caused 
by the attack, a prima facie case of murder 
is sof up. (Cunliffe & Henderson JJ.) 


NITAT CHANDRA JANA vs. EMPEROR, 


49 C, W. N, 959=1936 Cr,C. 788= 
37Cr.L. J. 1092-1651. C. 162=A,1R 
1936 Cal, 529, 


Secs. 300 & 302—Non discovery oj 
body of murdered man—effect of. 


Usually the fact that the body of a 
murdered man has not been found, ia not of 
primary evidence in a trial for murder but 
it becomes so, when there is no evidenee to 
show as to how the body bad Geen disposed 
of. (Young C. J. Monroe J.) 
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BHONDU vs. EMPEROR. 
38 P,L.R, 43 


Becs. 300 & 302- Accused assisting 
in buying body of murderd man—no expla- 
nation for his action given—accused tf can 
be found guiliy of murder. 


Although the fact that a criminal fails 
to explain very suspicious circumstances 
against him constitutes evidence which may 
be taken into consideration against him, 
yət evidence merely to the effect that the 
accused assisted in burying the body of the 
murdered man cannot ba considered sufi- 
cient to commit the accused on a charga of 
murder. (Young C. J. &Monroe JJ.) 


MANGAL SINGH vs, EMPEROR. 
17 Lah. 547=38 P.LLR. 1018 
Secs. 300 & 302— Recovery of blood 
stained knife from house of accused— 
effect of. 


The mere fact that a knife stained with 


‘human blood is recovered from a certain 


place at the instance of the accused, eannot 
be sufficient evidence to warrrnt his con- 
viction, in the absence of other evidence, 
and specially when the evidence of the eye 
witnesses is considered to be unsatisfactory, 
(Young O. J. £ Abdul Raschid J.) 


MITHA SINGH vs. EMPEROR, 
38 P.L,R. 215 


Sec. 300, Exgep. 1—Accused in dron- 
ken condition finding deceased beating his 
wife, stabbing him— offence committed. 


Where the accused, while in a drunker 
condition fatally stabbed the deceased on 
finding that the latter was beating his wife, 
who happened to be the aunt of the deceased 
held, that the offencs of beating a wife 
being a thing of common occurrence among 
the class to which the accused belonged, tha 
provocation could not be considered sufli- 
cient to reduce the offence to culpable 
bomicide not amounting to murder, but 
could be taken into consideration in award- 
ing sentences. (Mya Bu & Baguley J.) 


Noa Pu NYUM vs, EMPEROR, 


37 Cr.L,J, 902=1936Cr., 697=A.0R. 
1936 Rang, 325= 164 J.C. 206 
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Sec. 300 Excep I—Deceased unne- 
cessarily and without reason interfering 
when accused was taking away his wtfe— 
accused striking deceased—plea of grave and 
sudden provocation if proper. 


Where the accused struck the deceased 
fatelly for interfering when he was taking 
away his wife, it might be said that tha 
accused acted under graye and sudden pro- 
vocation, as no man has a right to interfere 
between a husband and a wife unless ths 
husband was treating his wife roughly. 
(Baguley J.) 

Naa Kaur vs. EMPEROR 


162 LC, 277=A.LR. 1936 Rang, 216= 
37 Cr,L,J, 563 


Sec. 300 (1)—Aceused boasting of 
being the paramour of deceased’s wife, and 
expressing inteniton of seducing her—if 
sufficient provocation. 


A public taunting bya man whom one 
has suspected before of being the paramofr 
of one’s wifo, and a boasting by the same 
man expessing an intention to take away 
the wife is grave and sudden provocation 
ander Sec. 300 (1) I. P. C. (Roberts O. J. 
€ Dunkley J.) 


NGA Mya MAUNG vs, EMPEROR. 
1936 Cr,C. 962 =A LR. 1936 Rang, 472 


Sec. 300, Excep. I—Grave and 
sudden provocation, meaning of—accused 
treated with graves contumely losing self- 
control and striking deceased, causing death 
— offence, 


The accused was treated with the gravest 
contumely by the deceased in course of a 
quarrel, during which, tha deceased was 
drunk, The evidence showed ‘that the as. 
sault would neyer have been committed, if 
the deceased had not filthily abused the 
accused. 


Held, what amounts to graye and sudden 
provocation should be decided according to 
the circumstances of eaoh casa and accord. 
ing to the ‘general standard of self-control 
amongst the people of the class involved. In 
tha present cass, the accused being an orgi- 
nary youthful rustic, he could not be ex- 
pected to possess unusual power of self- 
control, and hence the offence gommitied 
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fell within exception I ta See, 303 of the 
Penal Code. (Ba U, & Mackney JJ.) 


Nea Pow YIN vs, EMPEROR 


ALR. 1936 Rang. 40=1936 Cr,C, 39 ' 


=1601,C, 1077=37 Cr,L.J, 410 


Sec. 300, Excep. 1—Offence committed 
under grave and sudden provecation— 
Accused, tf entitled to the benchi of Sec. 
300 Eacep 1. 


The deceased, a bad character in a vil- 
lage behavedsin a outrageous manner by 
striking the accused with his stick and in 
such a way as would suffice to make any 
person of ordinary temper to lose his self- 
control. The sccused who had a blunt 
weapon in his hand in retaliation stabbed 
the deceased with ii Held, that under the 
circumstances the aceused was entitled to 
the benefit of Excep.1 to Sec, 300 Penal 
Code, and was not guiity of the offence of 
murder. (Dunkley J.) 

NGA GA NI & ANR. vs, EMPEROR 


161 LC. S=A,LR, 1938 Rang, 49=1936 
cr.C. 73-37 i r,L.J, 411 


Sec. 300, Proviso (1)—Accused 
appearing in a quarrel between third persons 
and siabbing one of them causing death— 
Offence commited. 


_ Two persons went to a pew under the in- 
fluence of drink and began ta quarrel with 
The accused appeared on the 
spot and caught bold of one of them and 
asked him why he bad struck another per- 
son who happened to be aceusad’s brother- 
in-law and stabbed him inthe stomach in 
course of which he died Held, that pro- 
wiso (1) to Bes. 800 would have applied if 


.-the acoused’s brother-in-law had not sought 


the provocation. But as the provocation 
did not come from the deceased bub from the 
accused’s brother-in-law proviso (i) ta Sec. 
300 did not apply and the accused was guilty 
of murder. (Mosely € Ba U. J.) 
Nea Po AUNG GYAW vs. EMPEROR, 
ALR, 1936 Rang, 115=37 Cr,L,J, 467 
= 1936 Cr.C, 182 


Sec. 300, (1)—Accuscd inflicting 
blow with da, across the centre of the fore- 
head—Knowledge that blow would canse 
deth may be presumed. 
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Tho injury which was inflicted on the 
decoased was the result of a blow struck 
with more than ordinary force, witha da, 
acrasa the centre of the forehead above an 
in line with the nose. ° 


Held, such a blow with such an instru- 
ment dealt in such s placa could not have 
been delivered without tha accused’s know- 
ing that it was sufficient in the ordinary 
course of nature to cause death, (Roberts 
C. J, & Spargo J.) 

NGA Oun PE vs. EMPEROR. 


165 [, C, 762= 1936 Cr.C, 967=A, I. R, 
1936 Rang, 477 


Sec, 302—Murder bya man under 
intoxication—lesser sentence if may be 
passed. 


Voluntary drunkenness is not in all or 
even in the majority of cases a reason for 
not passing the death sentence. (Roberts 
CO, J. & Spargo J.) 

NGA OHN PE vs. EMPEROR. 


165 LC, 762=1936 Cr,C, 967=A.LR, 
1936 Rang. 477 


Sec. 302— Husband murdering wife 
On account of her being unfaithful—lesser 
sentence if Justified. 


The accused was condemned to death 
for the murder of his wife, who was proved 
to have been unfaithful to her husband, 
during his absenee for some time from 
nome, 


Held, it waa nof a case w&eraa man ab 
a moment of anger at the infidelity of his 
wife had killed her, The mere fact thata 
woman had been unfaithful to her husband 
was not in itself sufficient ground for subs- 
titution of the lesser sentence. (Young C. 
J. & Monre J.) 

FAZL KARIM vs, EMPEROR 


1936 Cr,C, 657=A.LR. 1936 Lah, 580 


_ Bec. 302—-Wound caused by accused 
is five inches deep—intention te cause death, 
if may be prestmed, 


The total depth of injury caused by the 
accused on the deceased, from the point of 
entry into the body was not less than five 
inches, It is obvious that the blow with 
which the wound was inflicted must haye 
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been delivered with great force, The injury 
was necessarily fatal,and the presumption 
arises that the person who inflicted the 
blow intended to cause death, and was 
păma facie guilty of the-offence of murder, 
(Roberts C. J. € Dunkley J.) 


NGA Po HTWE vs, EMPEROR 
1936 Cr,C, 964=A1.R, 1936 Rang, 474 


Sec, 302—Murder by several persons —no 
proof gs to whe siruk the fatal = offence 
committed. 


When several persons join together to 
cause the death of a man under such cir- 
cumstances that the offence committed 
amounts to murder, all such persons are 
equally guilty of the offence of murder and 
liable to be punished with death unless there 
is any extenuating circumstance to 
justify the court in inflicting a lesser sen- 
tance on any individual aconsed. The 
fact that there is no evidence to show which 
of the accused dealt the fatal blow, is no 
ground for not inflicting the sentence of 
death, (Young C.J. € Monre J.) 


CHAMAN vs, EMPEROR, 
17 Lah, 536= 38 P,L.R, 909 


Sec, 302—Accused used weapons like 
lathis, or blunt side of axes—offence of 
murder established. 


If weapons like lathis, or the blunt side 
of axes are used in order to break every 
limb of a man’s body, it is just as surely a 
murder ag if tbe head had baen smashed. 
Injuries on the head ara deliberately avoided 
in most cases in order to support such a 
defence. (Young C.J. € Monre J.) 


DILWAR vs. EMPEROR. 
AR. 1936 Lah, 233 
Sec. 302 Accused convicted under Sec. 
302 shown to be of abnormal temperament 
—Sentence that should be injfticted. 


When an aceused ia convicted under 
Sao. 302, Penal Code although it is not 
proved that he was insane or did not 
know the nature of his offences, yet if it 
appears that he wasin an abnormal mood 
when he , committed the offence, the 
extreme penalty of law should not be inflic- 
ted. (Mosely € Ba U JJ.) 
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Nea Po Swa vs, EMPEROR; 


1936 Cr, C. 180=37 Cr, L, J. 435= 169 
LC, 250= A.I.R, 1936 Rang, 113 


Sec. 302—Single blow inflicted without 
premeditation following exchange of abuse— 
death ensuing—proper sentence. 


Where following an exchange of abuse 
the acoused in a moment of anger without 
premeditation dealt only a single blow 
causing thereby thedealt of the deceased, 
held, that although there was nothing to 
reduca tha offence committed by the 
accused to anything short of murder, the 
striking of the blow justified the award 
of tbe lesser sentence of transportation 
for life. (Nanavutty & Smith JJ.) 


SHAFIQ AHMED vs, EMPEROR, 
1936 O,W.N, 597 


Sec, 302--—Murder of husband without 
motive—Accused making full confession, 
that she acted under evil spirit and not 
making even pretence of grief—proper *sen- 
tence, 

The accused murdered her husband, 
wantonly without any motive whatsoever. 
The unnecessary brutality of the murder, 
the large number of injuries inflicted 
not only on the neck, but also on the 
chest and face, the fact that she herself 
brought the neighbours on the scene by 
her aries, and her failure to make even a 
pretence of grief by shedding tears, to: 
gether with the want Of an intelligent 
motive, and the full confession made by 


her, brings the case within the class 
in which it is not usual to pasa 
the capital sentence. 10 Bom. 612, 


relied. (Dhavie € Agarwallah JJ.) 
MT SUZMI OHAMAIN vs, EMPEROR, 
1936 Cr.C. 285= 37 Cr.L.J. 543= ALR, 
1936 Pat. 245=162 LC, 25 
Sec. 302--Accused complaining nt 
Police station charging certain person for 
having murdered his broiher—No action 
taken by police—Accused murdering the 
father of the person suspected by him—if 
lesser offence committed. : 


The accused lodged an information 
at the Polico Station charging certain 
parson with baying caused the death of 
his brother. As the police took no action 
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the accused himself want out with a 
Dah and not finding the person he suspected 
attacked his father and caused his death, 
Held, 


Per Mackney & Mosely JJ,—-The fact 
that the murder of his brother hed gone 
unpunished was not sufficient justification 
for the aceused for taking upon himself 
the law and that he was liable to get the 
capital sentence. 


Per Baguley J.— The circumstances 
was sa alleviation of the offenca of murder 
and the accused was entitled to received 
the lesser sentence allowed in the case 
of murder. 


Naa Po U vs, EMPEROR. 


1936 Cr,C, 37=A.1R, 1936 Rang. 38= 
160 LLC. 466=37 Cr,L.J, 297 


Sec, 302—Death caused without pre- 
meditation in a sudden quarrel—proper 
sentence, 


When a fatal is struck by one party 
on the other, in the course of a sudden 
quarrel, and it is clear that the act is 
done without premeditation and in the 
heat of tha moment, the proper sentence 
to be passed is not death, but transporta- 
Er for lifo. (Young O, J. Abdul Rashid 


NANDLAL vs. CROWN. 


16 Lah, 1098=160 I.C, 606(1)=37 Cr, 
LJ, 307=38 P,L.R. 111 


Sec. 302-—-Premeditation to cause 
death not proved—death sentence, if may be 
passed, 


In a trial for murder, the absenea 
of proof of premeditaion isa good ground 
for not- passing the sentence of death. 
(Baguley € Ba U JJ.) 

A PLET vs, EMPEROR. 


ALR. 1936 Rane, 28= 1938 Cr.C, 32= 
37 Cr,L.J, 449=161 IC. 297 


Bec. 302— Fracture of the skull by injury 
—iniention of causing death if may be pre- 
sumed—young age of accused —injurtes in- 
fiicted in dark—capttal sentence, if proper. 


Arf accused inflicted injuries on the head of 
the deceased fracturing the skull, The injuries 
as of themselyes were sufficient, in the ordi- 
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nary course of nature, to cause death, Held, 
that the person who inflicted them must be 
presumed to have had the intention of 
causing death. Hold further, that the young 
age of the accused and the faot that the inju- 
ries had been inflicted in the dark. Justifd 
the Court in inflicting the lesser sentence 
of ipl for life, (Mosely & Ba U 
JJ. 


NGA THEIN MAUNG vs, EMPEROR, 


1936 Cr.C, 45=A.LR, 1936 Rang. 46= 
160 LC, 459=37 Cr,L.J, 290 


Sec. 302—Hoidence of one witness if 
suficient for conviction where other evidenca 
unreliable, 


Ina murder casd is not proper to con- 
vict the aceused on the testimony of ona 
indivdual witness where thera were other 
witnessess relied on bythe prosection but the 
evidence of thosewlinesses were rejected by 
the judge as being wnreliable. (Addison 
& Abdul Rashid JJ.) 


NURA & ORs, vs, THE CROWN, 


38 P,L.R, 274= 164 1.C, 1056= 37 Cr, 
J, 1029-1936 Cr, C. 769=A LB, 1936 
Lah. 778 


Sec, 302—Murder—Assault on tinarm- 
ed person with formidable weapons~ Infer- 
ence to be drawn. 


Where an unarmed person was assaulted 
by the accused who were armed with 
formidable weapons and the medical evi 
dence showed that the two fatal blows 
inflicted on the scalp were in@ividually fatal, 
and there were numerous other injuries 
including a broken left fore-arm, the 
inference in the absence of any thing to 
rebut it, ia that the intention was to com- 
mit murder. (Dalip Singh € Currie JJ.) 


HARNAM Das vs, THE (CROWN. 
38 P.L.R, 265 


Sec, 302—Small spots of human blood 
on cloth of accused—probative value for 
offence of murder. 


A dhoti and a longyi belonging to the 
acoused had small spots of human blood 
on them, and was produced in evidence 
ons charge of murder against ethe owner: 
Held, in the absento of a large patch of 
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blood which would guggest beyond all 
doubé that the wearer of the garment had 
been engaged in a ferocious attack upon a 
human being, small spots af blood have 
no probative value. It may be acaunted 
insother ways, Ifa mosquito bites a man 
through his clothes and itis squashed, as 
after happens, tho victim's clothes may have 
a natoh of blood of any size up to three- 
quarters of inch in diameter aud that blood 
may be the blood of the victim which had 
been sucked inte tha mosquito’s stomeh or 
what corresponds to it. If that blond is 
transferred to a garment from the Imperial 
sarologist’s point of view, if is still human 
blood. Its short stay in the mosquito will 
not greatly change its nominal characters, 
- ' Tha again, dhoti and longyi being two 
mutually exelusiye garments blood stains on 
both the garments show that the stains 
haya nothing to do with murder, as 
tha murderer would not be wearing both 
the dhoti and the longyiat tha same time, 
(Roberts Q. J. & Baguley J.) 
TEREGU vs. EMPEROR. 
165 LC, 758=1936 Cr.C, 9§8=AJ, R. 
1936 Rang. 468 
Sec, 302—Deep wound inflicted on 
chest-penetraiing upto chest cavity~Death 
ensuring—Offence, if amounts to murder, 


The acoused inflicted two wounds one 
on the left wrist and the other on the chest, 
The latter wound penstrated into the chest 
cavity cutting fhe 5th rib and the cover- 
inz ofthe heart, The wound was aocor- 
ding to medical witnesses necessarily fatal. 
Held, that thee offence committed by the 
acoused was ona of murder, (Ba U ¢ Mac- 
kney, J.) 

Nga KAN vs. EMPEROR. 

1611. C.574=A. 1, R, 1936 Rang. 71= 
37 Cr,L.J 463= 1936 Cr.C, 76 

Bec. 302—Death caused by stab wound 

penetrating abdomen— Sentence. 


A stab wound penetrating into the ab- 
dominal cavity and cutting the small intes- 
tine is necessarily fatal, and the offence of 
inflicting such an wound amount to mur- 
der, for which in the absence of extenua- 
ting circumstances in favour of the accu- 
ged, the sentence of death is appropriate, 
(Mosley & Bg U, JJ.) 
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U ZAWANA vs. EMPEROR, 
161 I.C, 113=A,1,R, 1936 Rang, 60-37 
Cr.L,J. 318= 1936 Cr.C. 88 
_ Sec. 302—Accused committing murder 
in the heat of moment —Sentence that should 
be passed, 


Where in tha course of & quarrel tha 
ndonged strack one blow on the deceased 
which proved fatal, and is was apparent 
that there was not premeditation, held that 
in sugh a casa the more appropriate sen- 
tence to be passed on tha accused was 
transportation for life and not death. 
(Young C. J. & Abdul Rashid J.) 

NANDLAL vs. CROWN. 

16 Lah. 10983= 38. P L,R,1111-160 IC, 
605(1)237 Cr,L.J. 307 

Sec 302—Accused's name mentioned in 
frst report of murder~motive proved—con- 
viction if justified. 

Where the nama of the accused was 
mentioned in first information report of 
the murder of a woman and it was proved 
that the acoused had some motive for attack- 
ing the deceased and there was nothing 
to show that any other person had sneh 
intention and there were other evidence to 
satisfy the Court that the accused caused 
the fatal injuries, held, that the accused 
was liable to be convicted of murder under 
Sec. 309, Ponal Code. ( Nanavutiy d 
Smith JJ.) 


KALKA ws. EMPEROR, 
1936 0.W.N, 603=37 CrL,J, 932 =164 IC. 54 


Secs. 302 & 304— Deceased seizing 
paddy belonging to accused unlawfully — 
provocation not grave and suficient to bring 
the case under Sec. 304 —propor sentence 
under Sec. 302. 


The accused without lawful authority 
attempted ta sizo paddy belonging to the 
father. Althongh it did not amount to 
provocation of a nature which would re- 
dreed the crime to one of culpable homi- 
duce not amounting to murder, it was a 
sufficient factor to justify the Court to 
pass the lesser sentence under Sec, 302. 
(Leach & Snargo JJ.) 


EMPEROR vs. NGA SAN PAL, 


1936 Cr C, 866=37 Cr.LJ, 1119=165 
LC, 245=-A IR, 1936 Rang, 442 
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Becs, 302 & 304—Iniention of accu- 
sed—Circumstances from which it has to he 
inferred. 


In order that onlpable homicide oan 
amount of murder thers must be intention 
of osusing such bodily injury as is suff- 
cient in the ordinary course of natura to 
to cause death, This intention has to be in- 
ferred from the nature of the injuries inflic- 
ted on the deasased and the weapons used 
by tha accused for inflicting such injuries 
(Grille J. C. Neogy, A. J.C ), 


JAMES DOWDALL vs, EMPEROR, 


31 NLR, 215=A.LR, 1936 Nag, 103 
=162 I.C. 430=36 Cr,LJ. 607= 1536 
Cr,C, 605 


Secs. 302 & 304—Death caused by a 
single blow by accused on knee of the 
deceased—Offence of which he should be 
convicted. 


The accused was putup for trial on a 
charga of murder, It was proved in əvi- 
dence that the death of the deceated was 
caused by a single blow with a dao inflic- 
ted by tha accused on a non-vital part of 
the body, namely, the knee. Held, that 
under tha circumstances the intention to be 
attributed to the acoused was that ha neyer 
intended to cause either death or a wound 
sufficient in the ordinary course of natura 
to cause death, and he was therefore liable 
ba convicted not under See, 302, Penal 
Cade but under Sec. 304, lst Part of the 
Code, (Mosely € Ba U. JJ.) 


Nea Tin MAUNG vs. EMPEROR, 


A, LR. 1936 Rang, 112=161 I.C, 5155 
37 Cr,L J. 473=1636 Cr,C, 192 


Secs. 302 & 304 —Aecused in a drun- 
ken condition seeing his aunt being beaten by 
her husband stabbing him causing death— 
offence commiitied. 


‘The accused who was in a drunken con- 
dition was enraged at the sight of his aunt 
being beaten hy her husband, and imme- 
diately stabbed him with a knife causing 
his death. Held, that the beating of a wife 
by her husband being a common thing 
among the class of People to which 
the accused belonged, fhe provocation on 
«which the accused acted oould not be said 
to be such as to reduce the offence to one 
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of culpable homicide not amounting to 
murder, but it could’be taken into consi- 
deration in awarding sentence, (Baguley 
Dunkley JJ.) 


NGA Po NYUN vs. EMPRROR, 


A.LR,11936 Rang, 225=164 LC«@06= 
37 Cr.L.J, 902 = 1936 Cr.C, 897 


Secs.302 & 326—Death caused by 
several injurtes—No evidence as to which of 
the injurtes caused by accused, 


The accused died of several injuries inflict- 
ed by several persons including the accused. 
Of the injuries, th first was sufficientin the 
Ordinary course of nature to causa death, 
the second and fourth injuries were grievous, 
the third was necessarily fatal, and 
the last was simple, Held, in the absence 
of any evidence to show that the acoused 
struck the first or tha third blow he sould 
be convicted not of murder but of causing 
grievous hurt. (Leach d Spargo J. J.) 


NGA SEIN vs, EMPEROR, 
ALR. 1936 Rang. 446 


Sec 302 & 326—Two accused 
charged under Sec, 302—Abcence of any- 
thing to show who committed the erime or 
thai there was common tntention—Abetment, 


Where two accused are charged under 
See. 302, Penal Code and there is nothing 
to show which of them committed the 
crime or that there was no common inten- 
tion to commit the crime of murder, bat 
one of them must have committed it, it 
cannot be said that the other abetted the 
crime of murder by hia gnere presence, in 
the absence of any evidence to show that 
he instigated the murder or intentionally 
committed it or engaged in a conspiracy 
to commit murder, The mere fact that 
the accused's companion tried to commit 
the crime fraely on tha decased’s companion 
is not sufficient in it self to show that the 
accused’s companion contemplated murder 
being done. ( Mosely & Ba U. JJ.) 


Nga BA KYAING cf ANR vs, EMPRROR, 


AAR. 1936 Rang, 131=162 LC, 6=37 
Cr,L.J. 531 = 1936 Cr,C, 219 


Sec. 304— Unpremeditated joint attack 
by accused with sticks causing death— 
Offence committed, 
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Where there was a premeditated joint 
attack by the accused in course of which 
each of the individual aceused beat the decaas- 
ed with a stick, nothing more than the know- 
ledge that their joint act in its cumulative 
effeot was likely to cause death could be 
imputed to them collectively. In such cir- 
cumstances the accused could theretors he 
only convicted under the second pars of 
Seo. 304, Penal Code. (Grille J. C. £ Neogy 
A.J.C.) 


JAMES DOWDALL vs, EMPEROR. 
31 N.LR 215=ALR. 1936 Nag, 103= 
162 LC, 430 = 37 Cr,L,J, 607 = 1936 Cr. 
Cr.C, 805 
Sec. 304—Death caused by striking 
with a branch of a tree—-Nature of the 
offence committed. 


Where an accused strikes a blow on the 
side of tha head of a person with a branch 
ol a Neem tree, which is likely to cause 
death, but death is not the most probable 
result of his act, he is guilty of culpable 
homicide not amounting to murder. ( Allsop 
€ Ganganath, JI.) 


KHIMMAN vs, EMPEROR, 
1936 A,W,R, 190= 1986 A,L.J, 73 


S8ec.304—Death ensuing as a result 
of ine fracture of the skull caused by a 
lathi blow on the head—Offence committed, 

Where the accused hit a person with a 
lathi, just on the arm and when his arm 
was disabled, gave two blows on the head 
and bis skull was fractured and hedied as a 
result of the injifries, keid, that the accused 
must haya known that he was likely to 
cause death, but that would not make the 
offence one of murder; it would be merely 
an offanes of culpable homicide not amoun- 
ting to murder, The use of a lathi is cor- 
tainly dangerous but it is not so dangerous 
that one would suppose that any body 
would in the ordinary course think that 
death is the probable causs of the use of a 
lathi. { Allsop & Ganganath JJ.) 

PERANA Ê. ORS. vs. EMPEROR. 

1936 A.W.R, 327=1936 A.L J. 333= 
164 1,C, 952 = 37 Cr,L.J, 1020 

Bec. 304, cl (1)— Father of child 
striking fatal blow on deceased for beating 
his boy fritolously—act, whether under 
grave and sudden provocation, 
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The deceased struck the accused's child 
aged only one year morely bscause it resen- 
ted its toy boing taken away. Such an act 
surely rouses such resontment in the mind 
of any father as to amount to grave and 
sudden provocation which would cause him 
for the time being entirely to loose his seli- 
control. Consequently, the offenca com- 
mitted by the accussd in striking the de- 
c:ased with the weapon nearest to his hand 
was not the offence of murder but the off- 
ence of culpable homicide not amounting to 
murder. ( Roberts C. d. & Dunkley J.) 

NGA Paw vs, EMPEROR, 

1936 Cr.C. 1068=1651C 911=A.LR- 
1936 Rang, 526 ` 

Sec, 304, Part |—Murder committed 
as the resuli of the use of highly provoca- 
cative language —Sentence. 

Where the aceused committed a murder 
as the risul of the deceased using highly 
provocative language, keld, that the offence 
fell under Sse. 334, Part I of the Petal 
Code, and a sentence of 5 years’ rigoruso 
imprisonment was sufficient. ( Young C. 
È Menroe J. } 

BHONDU & ORS. vs, THE OR WS, 

38 P,L,T, 43 

Sec. 204A—Death caused bya motor 
lorry, plying with inefficient brakees and 
absence of horn—-no rashnes or negligence 
in use of road or manner of driving—-convic- 
tion under the section if proper. 


The “rash or negligent act” referred to 
in Sea. 304 A, Penal Code, means the act 
which is the immediate cause of death and 
not any act or omission which can at most 
ba said to be a remota canse of death, So 
where the accused motor driver, ran over 
and kiled a woman bub there was 
no rashness er negligence on his part, 
so far as his use of the road or man- 
nav of driving was concerned, held, that tha 
accused could not be convicted under Sec, 
304 A, Penat Code, on the ground that the 
brakes of the lorry were not in perfect 
order, and that the lorry carried no horn. 
55 All. 263 relied on. ( Nanavutty di 
Zia-ul-Hasan J.) 

EMPEROR os, AKBAR ALL 

1936 O,W.N. 7206 = 164 LC, 333=37 Cr, 
L,J.9J5=1936 Cr.C, 1083=A,QR. 1936 
Oudh 400 
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Sec, 307—<Accuscd firiny ut police 
pariy—Shots cutisiny no furi—Offence 
committed, ; 


Where the accused fired his pistol in the 
direction of the police party headed by a 
police officer but the shots did not cause 
hurt to any oue, keld, tha fact that the 
shots passed oyer the heuds of the police- 
men and did not cause hurt to any one 
could not go to prove that the neonsed did 
not commit the offence under Sec. 307, 1, 
P. Code. The fact that the accused did 
not aim his pistol at the station-oflicer 
could nog go to take his offence out of the 
purview of Sec. 807. (King O. J. & 
Nanavuty J.) 


EMPEROR zs. MUNSHI. 


1936 O,W,N, 553 = 37 Cr,LJ, 787 = 1936 


Cr.C, 648=162 1.C, 844=A.1,2, 1936 


Oudh 294 


Bec. 323 & 325—Several persons 
ailacking with lathts a common enemy 
Blow by one causing yricvous hurt—All 
acovsed, if equally guilty. 

Where several parsons combined to 
attack with lathies a common enemy and a 
blow dealt by one of them caused grievous 
hurt, all of them are guilty of causing griav- 
ous hurt. ( Niamatuliah J. ) 

JAIMANGAL & ORS. vs, EMPEROR, 

1936 A,W.R. 298=1936 A.L.J. 462= 


163 LC, 848=37 Cr,L,J. 764= 1936 Cr, 
€,601-A,1,R 1936 All, 447 


Sec. 325-—-Several persons concerned 
am assault on deceased—gricvous hurt 
caused by blow inflicted by one not tdentt- 
Aed —liablity of all. 

Where the deceased was attacked by 
several assailants, and one of them inflic- 
.ted a severe blow causing grievous hurt, bat 
, ib was not known who inflicted the puvti- 
‘eular blow, held, that the presumption 
rose that each of the assailanis had the 
intention Of causing grieyous hurt, and 
therefore all the accused were liable to be 
convicted under Sec. 325, Penal Code, 29 
All, 292 followed. (Skemp J.) 


HASHAM vs, EMPEROR. 
37 Cr,L.J. 428=1936 Cr,C, 11= ALR. 
« 1936 Lah. 28= 161 5,C, 344 
Bec. 325--Offence of causiny yricvous 
huria Semtence of fine only if leyal, 


CRIMINAL DECISLONS 


246 


Penal Code (Count) 


For an offence of causing grievous hurt 
under Sec. 325, Penal Code, x sentence of 
tina only without a sentence of imprison- 
ment is not permissible; but where a sen- 
tence of fine oniy bas been passed and the 
tine Las been paid, the High Court will Mot 
interfere and pass a sentence of imprison- 
ment particularly when many months have 
elapsed since the casa was disposed of. 
(Skemp J.) 

Crown vs. GHANISAM & ORS. 

38 P L,K, 229 


Sec. 335 354—Accused deputed to 
execute drcree using violence suficienti only 
fo remove woman resisting accused, if 
yutliy of offences under Sees. 323 & 354, 


The accused, a provess—seryver was depute 
od to execute a decree for the delivery of a 
house. A woman who was not a pards- 
nashin lady having resisted and refused to 
vacate the house to which she was not legal- 
ly entitled, the accused used violence only 
sufficient to remove her, and in the struggle 
her cloth got loose. Held, that under the 
circumstances it could not be said that 
there was an attempt made to violate the 
modesty of tue woman, and the accused who 
acted in good faith could not be convicted 
of causing buit or of assaulting a woman 
with the iutention of ovtraging her mod- 
esty. (Nanavutty J.) 

BAIJNATH & Ons, vs, EMPEROR. 
1936 O.W.N. 601=1641.C, 99= 37 Cr. 


L.J, 892=1936 Cr,C, 988=A.LR, 1936 
Oudh 379 A 


Sec. 330—Causing hurt by police 
officer engaged in the investigation of a 
crime for the purpose of extortiny a confes- 
ston—Necesstiy for inflicting deterrent 
sentence. . 


Thera is a great difference between a 
conviction under Seo. 330 Penal Code and 
under Sac. 223 of of the Code though both 
of them concern simple burt. the law 
draws a very great distinction between 
simple hurt caused in the ordinary way and 
simple hurt caused for the purpose of extort- 
ing a contossion or making an accused per- 
san recover any property. The conduct of 
causing burt by responsible Poljes officer 
engaged in the investigation of a crime is 
ons of the most serious olfynces known to 
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the law, The result of third degree 
methods or of actual torture or beating 
must be that innocent person might well be 
conygeted, confessions being forced from 
them which are false. Therefore, when a 
case of this kind is proved itis clearly the 
duty of the court to pass a sentence which 
may have a deterrent effect. (Young C. J.) 


LAL MAHMMAD & ÀNR. vs, EMPEROR, 


33 P.LR 689=163 1.C, 145=37 Cr.LJ, 


ans 1936 Cr,C, 506- AIR, 1936 Lah, 

Secs. 352 & 426—Persons charged 
under Sec, 426, +f can be convicted under 
Sec. 862. 

Where the accused was summoned to 
answer a charge undor See, 426, Panal 
Oode, of causing mischief, but was con- 
victed of the offence of assault under 
Sec, 352 of the Code, held, that the con- 
viction could not stand in the absence 
of svidence to show that the accused 
had bean informed that he bad to defend 
himself against the offence of assanlt 
as well. (Khaja Mohammed Noor J.) 

RAMDHANI MAHTON vs, EMPERPR, 

17 P,L.T. §72=165 |. C, 600 =37 Cr,L.J. 


1156(1)=1936 Cr,C, 898.1})<=A.LR, 
1936 Pat. 536 


Secs .361, 362 & 366 A—Kidnap- 
ping from lawfnt guardianshitp—abduction 
—common features—Offence under Sec 366 
A and 362-- Resemclance. 


Unlike the offence of kidnapping from 
lawful guardianship, abduction is a con- 
tinuing offence, and a girl is being 
abducted not only when she is first taken 
from any place but also when she is remo: 
ved from one place another. Theva is a close 
resinbianice in the texts of Secs, 362 and 
366-4, I, P. C. and some of the salient 
ingredients of the two offences are com- 
mon, and it mst be held that an offence 
under Sec, 366-A is also a continuing 
offence. The differences between Sec. 
366 & 866-A merely concern the manner 
of the inducement and the age of the girl, 
and ara irrelevant for the question of 
continuing offence. 63 All, 140, 53 Cal. 
1004 referred, (Skemp J.) 


CHIRAGH vs, EMPERÔR. 


1936 Cr.C. 873=A,L.R, 1936 Lah, 850 a specific 
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Secs. 361 & 363--Girl turned ont 
by her husband takes by accused to his 
house--oaffence of kidnapping if committed. 


Where a girl below sixteen years of age 
has been turned out by her husband 
she cannot ba considered to be in the 
constructive guardianship of her husband, 
and therefore a person who took her 
away to his own house cannot be held to 
be guilty of the offence of kidnapping from 
lawful guardianship under Sen, 363 
Pena Code, The position is entirely 
different where the girl was living 
with a lawful guardian but was taken or 
entice away from x2 street or some 
other place of resor. In sucha case the 
guardian retains the oustody of the 
minor even though the latter is not actu- 
ally in the house. (Niamainilah J.) 


FRANCIS HECTOR ve. EMPEROR. 
1936 A.W.R, 1065 
6 


Sec. 365—Girl removed bg force from 
her parents house at the instance of her 
husband-- Offence committed. 


Where a girl was removed by fores by 
the applicants from her father's house at 
the instanco of her husband and she wës 
taken to her husband's brother-in-law’s 
house go that her father should not be 
able to find her, keld, that the intention 
of the applicants at the time of abduction 
could only be deduced from what they 
subsequently did, and the Sessions Judge 
was entitled to come to tha conclusion 
that she was to be seorctly co- 
fined in that house and therefore the 
conviction of the applicant under Sec. 
365 Penal Code, was justified. 


GUANGRU & OTHERS vs. EMPEROR. 


1936 A L.J, 827=1936 A. W, R. 441= 
1936 Cr.C, 424-163 l, C, 3012 A,IR, 
1936 All. 360 


Bec. 366—LEssential—Kidnapping of 
girl above sixteen years if any offence. 


In a oase of kidnapping a girl, the age 
ia always a very relevant factor, The 
fact that the girl has sexceaded sixtdéen 
years of age makes the accused free from 
guilt, and the Judge should always make 
finding on the wage of the 
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girl from the jury. (Cunliffe & Tend- 


erson JJ.) 
SAMARALI vs, EMPEROR. 
1936 Cr,C. 932=A LR, 1936 Cal, 675, 


Sec. 366—Minor girl found with 
accused—provision of the section, sf 
applicable 

Sec, 366, Penal Code cannot be applied 
to a cage where it appaars that the acoused 
had been carrying on an intrigue with a 
minor girl and the girl had thereafter gone 
away with him, but there is notbing directly 
to show that the accused had induced the 
girl to leave her husband’s home. ( Skemp 


Ii 
Met. ALLI RAKHI vs, THE CROWN, 
38 P.L..R. 98 


Bac. ¿366 —“ Seduce ”—meaniny of— 
person if an be convicted under the section 
where the girl kidnapped had illicit tnter- 
course with him before the kidnapping took 
place 

The term “sedues” in Sec. 366, Penal 
Code is used in ths gensral sense of “entio 
ing or tempting’, and nob in the limited 
sense of committing the first act of illicit 
intercourse. Therefore a person can be 
guilty of an offencs under this section, even 
where the girl kidnapped had illeit inter 
coursa with him before the kidnapping took 
place. 57 Cal 107 & 9 Pat, 647 relied on 
35 Ov. L. J. 1886 dissented from, (Divatia 
J) 

EMPEROR vs. LAXMAN BALA KAVLYA. 

59 Bom, 652 


Sec. 366~-Woman of 18 willingly 
yoiny with accused—no force or decett 
proved—charge of abduction or kidnapping 
“whether sustenable, 

The accused was charged with having 

idnappsd a woman for the purpose of 
llicit intercourse, Tha woman was found 


“ta bs of 18 years or more in age and there 


‘was no evidencs to show that she had been 
hbduated be force or deceit. The woman 
was not examined. Held, that under the 
circumstances, the accused could not ba 
proczeded against under Sec. 866, Penal 
Code, (Rowland J.) 
Act KHALIFA vs, EMPEROR. 
-1936 Cr.C. 148=160 LC. 161=A,], R 
1936 103 
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Secs. 366 & 460—Lorry engaged for 
abducting girl—driver ignorant of purpose 
but participating in the crime—liabtlity, 

Where a motor lorry was engaged f 
the purpose of abducting a girl, but the 
driver of the lorry was ignorant of the pur- 
pose for which the lorry had been engaged, 
but continued to do his part of the work 
even alter he came to know of the real pur- 
pose, held, tbat although the driver was 
liable to be convicted, a sentence of six 
months’ imprisonment was sufficient 
(Skemp J.) 


MOHAMMAD SHAFI vs. EMPEROR. 

38 P.L.R. 323=37 Cr L.J, 430= 193 Cr, 
C 2=ALR, 1936 Lah, 15=161 LC, 
313 

Sec, 366 A—Section if applies where 
there ts no evidence tha’ accused took girl 
from one place to another with intent to 
seduce her to illicit in tercourse with 
another person, 

Sec. 366 A, Penal Code does not apply 
where thare is no reliable evidence to show 
that the giri was taken by the acoused from 
one place to another with the intention 
that she be seduced or forced to illicit 
intercourse with another person, 
( Niamatuilah J. ) 


FRANCIS HECTOR vs, EMPEROR, 
1936 A.W.R, 1065 


Sec. 368 —Ofence of kidnapping or 
abduction not made out—charge under 
the section if must fail 


. 

Sec. 268, Penal Code prasupposes that 
the offence of kidnapsing or abduction 
has taken place so that any one wrongfully 
confining the person kidnapped or abducted 
ia guilty of an offenca under Sec. 368 Pena} 
Code. Where no offence of kidnapping 
or abduction has been made out the charge 
under Sec. 368, fails (Niamatullah J,) 

PRANCIS HECTOR vs, EMPEROR. 

1936 A. W.R. 1065 

Sec, 372—Charge under the section, 
how to be drawn up—charge in general 
terms, if prejudices accused and vitiates 
conviction, 

In a case under Sac, 372, Penal Code 
involving more offences than ong, a separate 
charge should be Grawn up with regard 
to each visitor up to the number threo, 
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When the charge is drawn up as though 
the offence wera a general one of living on 
on the immoral earnings of a woman, 
such a charge leading to a scrappy 
erosg-examination the accused is prejudiced 
andehis conviction cannot be sustained. 
(Cunliffe £ Henderson J.) 


SARALA PESHZAR vs, EMPEROR, 
40 C,W.N, 1188 


Sec. 372—Offence under the section, in- 
gredtents of—proof of actual hiring, if essen- 
tial—mere payment of money to accused, if 
such proof, 


Assuming that Sec 372 Penal Code ap- 
plied to an arrangment made between a 
manager of a brothel and indiviual visitors 
with regard to isolated acts of saxual inter- 
courge, still in order to support a coviciion 
under the section thera must be proof 
the act of hiring between the manager and 
visitors. The mere fact of payment of 
money to the manager by the visitors is no 
such proof, (Crmliffe & Henderson JJ.) 


SARALA PESHKAR vs. EMPEROR. 
4C C.W.N, 1188 


Sec. 376—Cirl above fourteen years, a 
consenting party to illicit intercourse — 
accused if can be convicted under Sec 3876. 


Where the girl who is above fourteen 
years of aga is a consenting party to the 
gaxual intercourse with the accused, the 
accused cannot be beld guilty under Sec. 
376 Penal Code. (Niamatullah J.) 


FRANCIS HE@vor vs. EMPEROR. 
1936 A.W R. 1065 


Becs. 376 & 377—Class of Magis- 
trates who should be entrusted with the trial 
of offences under the section. 


Cases of rapa and unnatural vice should 
as far as possible be tried by Magistrates 
empowered with power Onder Sec, 30 of 
tha Cr. P. Code, so that if circumstances 
call for a heavy sentence. then the same 
may be given, up to the oMtside limit of 7 
years. (Agha Haldar J.) 

EMPEROR vs. SHERA. 

38 P.L.R, 437=161 1C, 591(1)=37 Cr. 
L.J, 47441)= 1936 Cr.0,'205(1)=A,LR, 
1936 Lah, 256 ' 
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Sec. 377—Offence under the section 
commitied after using violence—Proper 
sentence. 

Where a person commits an unnatural 
offence after using violence, a sentence of 
whipping in addition to rigorous imprison- 
ment ig eminently rigbb and proper. (Agha 
Haidar J.) 


EMPEROR vs. SHERA, 
38 P.L.R, 4372 A,LR, 193g Lah, 256= 
16110, 591 (1)=37 Cr. L. J. 474 (1)= 
1936 Cr,v, 205 (1) 
Secs, 378 & 379-— Temporary remo- 
val of a thing without criminal intent, if 
constitutes theft. 


_ Toe acoused, a respectable person, finding 
his own cycle missing took away the cycle 
of another person, but laer brought it back. 
Heid, that as the accused bad no criminal 
intent or ulterior motive in taking away 
the cyole and as he did not intend by his aet 
to cause unlawful gain to himself, he was 
not guilty of the offence of theft. (Nana 
vutty d.) > 


RAMESHWAR SINGH vs. EMPEROR. 
1936 O,W.N, 258=161 IC, 268= 37 Cr, 
LH, 456 
Sec. 378—Accused taking fish from 
running stream —theft, if committed, 


The taking of fish from running stream, 
the fishery right of which vests in the com- 
plainant who has a jalkar right in the stream 
does not constitute the offence of theft unless 
there is evidence to show that the fish are en- 
closed in such a way that they may be suid to 
ta be practically in confinement, and to be 
brought into possession of the owner ct the 
fishery right. (James J.) 


SHEIKH ILAHI BUX vs. JIMPEROR. 

17 PLT. 189=37 C:.L.J. 452=1936 
Cr.C, 236=A.1,R, 1936 Pat, 152=161 
LC. 477 

Sec. 378—Person permitted to have cer 
tain, quantity of goods, taking more~Offence 
of theft if committed. 

Where a person being permitted by ano- 
ther to takeaway æ certain quantity of 
goods takes advantage of the confidence 
veposed in him and removes a larger quanti- 
ty of goods than what be was permitted to 
do, he is guilty of theft and the offence is got 
mere technical but isa real one pullisbabla 
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according to the nature of the 
(Vivian Bose J.) 


GANPAT Ê ANR, vs. EMPEROR. 
19 N,LJ.187 


Secs. 379 & 447—Accused purchasing 
share of land and siructures on land owned 
by co-sharers — Huia belonging to co-sharers 
blown away—New huts built on same land 
by accused with materials of blown away 
huts—Accused, if guilty under Sec. 379, 


erime, 


A co-sharer in possession of a joint pro- 
perty has the undoubted right to re- 
mora a movable property in his possession 
and algo in the possession of other co-sharers 
from one spot of the joint land to another 
spot of the same land. There is no wrong- 
ful loss fo the other co-sharera in such a 
ease, As he isa part owner of the land he 
has avery right to remain there, Jf the 
other co-sharers cme to resist him, 
and in in-sPite of their protest he remains 
upo the land, it cannot be said shat he 
entered the land to intimidate, insult or 
annoy the the other co-sharers. In either 
ease, the accused is not guilty under Sec, 
$79, for using the materials of the blown 
away huts or under See, 447, for remaining 
in possession in spite of protest by co- 
sharers. (R. C. Mittra J.) 

NITYANANDA Poppar vs. Rural 
BEPARI, ' j 

ALR. 1936 Cal, 261=162 I.C, 660= 
37 Cr,LJ, 747= 1936 Cr.C. 485 

Bec. 395-~Accused producing property 
removed by dacotts, if can be committed for 
dacotty. 


When the accused produced certain 
property which had been taken away by 


. dacoits from under a tree in a certain field 


which did not belong to the accused, but 

there was no othar evidence to connect the 

‘acoused with the commission of the dacoity, 

Held, that the accused could not be convicted 

under Sec, 395 Penal Code. (Nanavutty J.) 
Ram AUTAR vs, EMPEROR, 


37 Cr L.J, 454=1936 O,W.N, 295=161 
Lc. 271 
Sec, 395—Sentence to be ordinarily 
passed for offence of dacoity. 
Dacoity being a most serious crime 
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which it is difficult to detect inthe sense 
of bringing home the offence to the culprits, 
in the ordinary circumstances, a sentence 
of vigorous imprisonment for a period ef 7 
yəars is the least sentence which should ba 
passed. (Allsop È Ganganath JJ.) 


EMPEROR vs. LAKHAN SINGH & Org. 


1936 A.W R, 274(2)=1936 A.L.J.739 
=162 LC, 499=37 Cr, L.J 595=1936 
C,477=A LR, 1936 All, 311 
Sec. 396~Dacoity wilh murder— 
Punishment that should be infitcted. 


Seo. 396, Penal Code expressly provides 
that the extreme penalty ean be imposed on 
all participants in the dacoity and ordinarily 
ib is the normal punishment for dacoits 
present at a dacoity in which a wanton 
murdar is committed. But when a lesser 
sentence has been inflicted, itneed nob be 
enhanced fn a casa where the acoused gives 
g confession readily as soon as he is tackled, 
and there is nothing to show that any in- 
ducement was given him to do so, but it is 
clear hz must have done so under tho belief 
ar hope that he would be made an approver 
ut given more lenieut punishment if he 
made confession and rendered such service 
as he could to tha police, (Mosley & Ba 

U, JI) 

Nea San Ba vs. EMPEROR. 

161 1.C,=A,LR, 1936 Rang, 75=37 Cr, 
L,J. 414=1936 Cr.C, 80 

Sec. 396—Murder committed wantonly 
to intimidate villagers during dacotty — 
sentence that should he inflicted. 


Sec. 496, Penal Code was expressly 
enacted in order to punish with the utmost 
severity of the law, crimes of murder com- 
mitted not in self defenee nor in retreat, but 
wantonly in order to intimidate the house. 
owners and the neighbouring villagers in 
the course of a daoaity, (Mosely € Mack- 
ney JJ.) 

EMPEROR vs. NGA THA Huwe & Ors, 


37 Cr.L.J,297=A.1R, 1935 Rang. 405 
=160 1.06, 234 


Sec. 403 & 415—Accused receiving 
money fram complainant for bribing 
officers —offence committed. 3 

In order to make'out 2 casa of criminal 
misappropriation, it is necassary that the 
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proparty misappropriated should baye come 
into possession of the acoused innocently in 
the first instance. When therefore tha 
acoused received money from the complain- 
ant on the plea that it was to ba paid to 
irtain officers for providing the complain- 
ant with a job, and the eacoused misappro- 
priated the amount, he cannot be proceeded 
ngainst under Sec, 403, Penal Code, Nor 
will a charga of cheating lie, where it is not 
alleged that the accused at the time when 
he received the money did not intend to use 
it for the purpose of bribing officars or that 
ha did not do his beat to secure the post for 
the complainant. (Dunkley J.) 


GARDNER vs. U KHA, 


1936 Cr,C,961=1651C, 596= ALR. 
1936 Rang. 471 


Sec, 405—Particulars required in a 
charge under the section, 


A charge under Sea 405 Penal Code is 
indefinite and unsustenable. if if does not 
indicate with sufficient clearness, the parti- 
cular clause of the section under which the 
affauce complained of comas, and if it does 
not state who made tho alleged entrustment 
and who suffered from the alleged breach of 
trust. (Lort Wiliams d Jack J.) 


ABINASH Cu. SARKAR vs, EMPEROR. 
63 Cal. 18=161 LC. 280=37 Cr,L.J, 
439 


Sec. 405—Keys of room entrusted 
with accused found in possesstion of another 
with accuggd's cennivance—accused if 
guilty. 


Where the keya of a record room en- 
trusted for safe custody to the accused was 
found in the possession of œ» third person, 
and access had thereby been corruptly 
given ta the records, which had been partly 
misappropriated, keld, that the fact that the 
accused himeslf did not misappropriate or 
usa or dispose of any record in violation of 
trust was immaterial. and the second part 
of the definition in Sec, 405, Penal Code, 
brought home the offence to the accused, 
(Rowland J.) 


ABDUS SALAM vs, EMPEROR. 


1936 Cr,C. 142=160 1C, 12=A LR, 
1936 Pat. 108437 Cr,L.J. 219 
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Sec. 405—Criminal breach or trusi— 

place of suing.. 

The firab part af Sec. 405 Penal Code 
will apply where itis known that the ac- 
cussed had dishonestly misappropriated or 
converted to his own use certain property 
atu particular placa ana the jurisdiction to 
try the accused will beat the place where 
that dishonest misappropriation or conyer- 
sion has taken place, Bot whore it is 
alleged that the ascused being entrusted 
with property has failed to account for in 
in violation of legal contract touching the 
discharge of the trust and it ig not alleged 
that he has actually misappropriated or con- 
verted to his own use the property by any 
positive act, the second part of Sac. 435 will 
apply, and the jurisdiction exists at tha 
place where the property should have been 
delivered or accounted jor. (Sulaiman C 
J, & Bennet J.) 


MOHRU LAL vs. EEPEROR. 


68 All,644= 1936 ALJ, 3=1936A,W.R, 
23= 160 I.C.356=37 Cr.L.J 284=1936 
C.C. 214= å LR, 1936 All, 193 " 
Sec. 405 & A06— Sale of gramophone 
on instalment basis—no payment of instal 
ment —offence committed. 


Where a gramophone dealer sald a gramo: 
phone to the accused on instalment, basis and 
On the failure of the accused to pay the 
instalment due asked for the return of the 
machine, which was however not returned 
to the seller: at the time, but was subsequent~ 
ly produced in court, held, that the accused 
could not be convicted of angi criminal 
offence, and the matter was entirely of civil 
dispute. (M. C. Ghosh J.) 

KALIPADA MANDOL vs, KALI KINKAR 
CHATFERIES. 
1936 Cr.C. 931=A,LR, 1936 Cal, 6745, 
161 LC. 827 i 
Sec. 405 & 406—Pledge of ornawents 
to acansed —accused not returning some on 
repayment of loan=offence cowmitted if 
any. ii 
Where the complainant had pledged 
certain jewellery to the accused, but the 
latter denied tha pledge and re!used to 
return the jewellery after the-loan had been 
paid off, although he admitted the amount 
paid by the complainant, held, that the 
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neoused was oriminally liable and was 
guilty of an offence under Secs, 406 & 406 
Penal Code, (Jack J.) 


ABINASH CH, KUMAR vs. 
BAKSH MOHAMAD. 


62 C.L, J, 497=1936 Cr, C, 9239-2165 
1,C, 905=A,LR. 1936 Cal, 673 


Secs. 405 & 408— Failure of servant 
to deliver money realised, tf on offence under 
the section. 


Where a servant fails to render accounts 
and to deliver up money realised by him on 
behalf of his master inspite of repeated 
demands, he used the money entrusted to 
him in yiolation of the legal contract made 
by him with his master and is thus guilty 
of an offence under Sec. 408, Penal Code. 
(Zia-Ut-Hasan J.) s 

BRIJEISHORE vs, UHANDRIK PROSAD. 

1936 O, W, N, 212=160 I, C $87-37 


Cr,L.J,322 = 1936 Cr.C,847=A,LB 1936 
Oudh 329 


. 

Secs, 405 & 409—Criminal breach of 
trust—nature of proof required for convic- 
tion—charge against ayeni—liabtlity if 
continues when agency terminated. 

To establish a charge of criminal breach 
of trust the prosecution must ullege and 
prova a guilty mind, whioh is the gist of the 
offence. | Failure to account for the money 
or giving a false account as to its use makes 
a strong caso against the accused, but is not 
all that is required to be proved under the 
law. Sec, 409. provides that a person 
charged with the offence of criminal breach 
of trust by an agent musi have been en- 
trusted with the property in his capacity as 
an agent, but the section does nob require 


DHANI 


that the person charged should be stili an 


agent ab the time of committing the breach 
of trust. (Varma & Rowland JJ.) 
EMPEROR vs. CHATURBHUJ NARAIN 
QHOWHURY, 
15 Pat, 108=17 P.L.T, 302=164 1,C, 
74=37 Cr,LJ. 877=1936 Cr. C. 5432 
ALR, 1936 Pat, 350 
Secs. 405 & 415—Oriminal breach 
of trust—meaning of entrustment —C heating. 
Ib is cheating under Ses. 415 to Iraudu- 
lently induce, by means of a deception, & 
person (not necessarily the owner) to deli- 
ver property," It is criminal breach of 
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trust when the person entrusted with pro- 
perty shall dishonestly convert it to his 
own use. The notion of « trust in the 
ordinary sense of that word is that there is 
a person in whom confidence ia reposed® by 
another who commita property to him; in 
other words, the confidence is freely given, 
and the property honestly obtained. (Cor- 
nish, Mockett & Lakshmana Rao JJ) 


EMPEROR vs. JOHN MG, IVOR., 


70 M.L.J, 835243 M. L, W, 548=1936 
M.W.N, 281 =162 1,6, 582=ALR, 19309 
a 353= 1936 Or, C. 637=37 CrL J, 


Secs. 406—Complainant giving bangles 
to accused—Accused agreeing to give in 
consideration certain gold and silver—No 
agreement to give identical gold and silver 
of which bangles were composed—- Accused 
cannot ba convicted under, Sec 406 I. P.O, 


Where two bangles are given by the 
complainant to the aceused and there is no 
clesr indication anywhere that the agree- 
ment between the parties was that the 
identical gold and silyer composing the 
ornament were to be given to the complain- 
ant, and the record is quite consistent with 
the supposition that property in the orna- 
ment had passed from the complainant to 
the accused in consideration of the latter 
agreeing to give certain quantities of gold 
and silver, though not necessarily the iden- 
tical gold and silyer of which the bangles 
were composed, the acoused sannot ba con- 
victed of criminal breach of trust, (Nia- 
matullah & Oollister JJ} “ 

BARMANAND ys, EMPEROR. 

1936 A.W,R, 630=1936 A,L,J. 865= 


1936 Cr.C, 887 =37 4r,L,J, 1075= 168 
LC. 182=A,LR, 1936 All, 691 


Sec, 408—Criminal Breach of Trust 
—Accused must explain what happened to 
the money—Fatlure may justify an adverse 
inference. 

Ina oasa of criminal breach of trast the 
accused must explain what happened to the 
money which was entrusted to him. I¢ 
will not do for him to say that the burden 
of proof ib a criminal case lies absolutely on 
the prosecation, If he fails to give any 
reasonable explanation the Couft may be 
justified in drawing an inference that he 
misappropriated it. (V. Bose J.) 
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BAPU RAo vs, EMPEROR, 
1936 Cr,C.715 =A, LR. 1936 Nag. 160 


Sec. 408—Criminal breach of trust— 
dishonest intention, if must exist, 


An employee was prosecuted under 
Sec. 408, Penal Code on the allegation 
that at the time of rendering accounts 
to his master on the termination of his 
services he had shown as expenditure an 
item withdrawn by him being the money 
deposited by him as security for his em- 
ployment. Held, that on these facts, no 
dishonest intention could be made out on 
the part of the acoused. It might he 
that he took a wrong view of his civil 
tights in taking away the amounts due 
as his security, but in the absense of a 
dishonest intention, he could not be con- 
victed under Sec. 408, Penal Code, (R. C. 
Mitter JJ.) 

ABDUT MAJID MIAN vs, EMPEROR, 


ALR. 1936 Cal. 620=165 LC. 720= 
1936 Cr.C, 747 


Sec. 408—Charge of criminal breach 
of trust—court examining evidence in 
respect of each item of money embezzled 
—conviction tf can be questioned. 


Where in thres oases of criminal breach 
of trust under Sec. 408 Ponal Ovda, 
tho Court examined in respect of each 
item of money ambezzled which went 
to make up the total amount of tha sums 
embezzled as entered in the charge sheet 
in each case, Reid, that this wasa method 
most favourable to tha aceused and he 
could not complain that he had been in 
any way prejodiced by the manner in 
which the evidence against him had been 
scrutinised by the Court. (Nanavutty J.) 

KRISHNA Priya SARAN v3, EMPEROR, 

1338 O.W,N, 807 = 164 I.C. 302=37 Cr. 


LJ, 941 = 1936 Cr,C, 935 = A4,1,R, 1936 
Oudh 379 


Sec. 409—Frosecution failing to 
prove embezzlement af particular sum 
referred to in the charge, but proving otner 
embezzlements—effect of. 


In a charge under Sac, 409, Penal Code, 
it is not open to the aconsed to plead in 
defence that ths prosecution has failed 
sa prove thd embezzlement of a particular 
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sum with which he 18 charged, although 
they might have succeeded in proving 
embezzlement of other sums, for such a 
detenca amounts to no.more than this that 
tha prosecution have failed to prove the em- 
hezzlement because it is possible to explain 
all the circumstances against the accused 
by the hypothesis that the accused em- 
bexzled some other sums shortly before 
or after the alleged occurrence, Such a 
defence cannot bold good for tha simple 
reason that if accepted would merely in- 
volyaa conviction whatever hypothesis 
was adapted, and no prejudice can be urged 
by the accused for lack of charge: because 
it was his own defence, (Dalip Singh J.) 


GURBAKASH SINGH vs, EMPEROR. 


38 P.L.R. 1157=162 |C. 391=37 Cr,L, 
J, 58151936 Cr, C, 992=A.LR. 1936 
Lah. 907” 


Sec. 409 — Peon prosecuted for criminal 
misappropriation of dues recovered by him 
—defenca that amounts wera handed over to 
master —Conviction if may be sustained.” 


A canal peon was prosecuted for eri- 
minal misappropriation in respect of 
moneys realised by him as canal dues. 
The defenca was that he had handed over 
the maneys to the authorities. 


Heid, the burden of proof that he had 
misappropriated the amounts lay entirely 
on the prosecution, and in the absencg 
of any evidence to the effect, tha peon 
was entitled to an acquittal. (Nanavutty 
J) 

ASHIQ ALI vs. EMPEROR. 

1936 0,W.N, 671 


Sec. 409—Accused charged with giving 
outsiders access to public records—Keys 
of the almirah containing the record found 
with an outsider—Accused must explain 
how keys passed from his possession to the 
possession of the outsider— Failure wili 


justify an adverse inference, 


The accused who was in eharge of ro. 
cords was obarged with having given. 
outsiders scoess to the. records, Nyidence 
ahowed that the keys of the almirah con- 
taining the records were in the posgers- 
ion of an outsider, who handed over the 
records. to persons wanting thei in 
consideration of money. The accused 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:58 


ons and 


361 ORIMINAL DECISIONS 


Penal Code (Coifd.} 


could give no explanation as to how the 
keys could pass to him. 

Held, the action of the accused was covered 
by the second part of the definition in 
Sec. 406 I. P.O. and th: acoused could 
be rightly convicted. 42 1, 0. 595 dis- 
tinguished, (Rowland J.) 


ABDUS SALAM vs. EMPEROR. 


160 1,C, 12=37 Cr. LJ. 219=1936 Cr, 
C. 142=A.LR, 1936 Pat, 108 


Sec. 409-—-Moujadar undertaking by 
kabuliat to realise Govt. revenue and local 
rates and pay same into treasury, in default, 
money due to be released from him as arrears 
of rent tf a lessee or farmer of the dues or 
agent for making collection—Money realised 
if property of moujadar or of Government. 


The position ofa moujadar in Agyam 
is that of a Government servant, Where 
therefore a moujadar stipulates to rea- 
lise Government revenue and the local 
rates within his mauja and pay the sama 
intt the treasury on or before such date 
as may ba fixed, there being æ further 
condition that on failure to pay tha amount 
due on account of any instalment the same 
shall be realised from him in the same way 
as the arrears of rent for land, he is not 
lessea or farmer of the Government in 
respect of the moneys due irom the tenants, 
but is merely their agent for making collecti- 
therefore any money realised 
from the tenants belongs fo the Govern- 
ment and not to him, Accordingly when 
any money realised from the tenants ih con- 
verted by such a moujadar fo his own use, 
the offencs of criminal misappropriation 
as a public servant is committed. (Cm 
liffe & Henderson JJ.) 


RAMPROgAD SAIKIA vs. EMPEROR. 
40 C,W.N. 1154 


Bec. 409—Criminal misappropria- 
tion—ingredients of—mere non-production, 
if amounts to misappropriation, 


In cage of a charge of criminal misappro- 
priation there must be something to prove 
dishonesty. Dishonesty may bs inferred from 
the terms upon which the accused had the 
meney in his possession, bub except in 
exceptional ciroumstances which them- 
selyes indicate a dishonest intention, mere 
non-production of the money which is 
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vightfally in the hands of the aceused, 
will not amount to the crime of misappro- 
priation, (Lort Walliams £ Jack JI) 


MANMATHA NATE SIRGAK ws. Dyar- 
RIGRAM UNION BOARD. 


40 C.W.N, 128=37 Cr,L.J. 904- 164 
IC. 279 


Bec. 411-—Acoused possessing bullocks, 
alleged to be stolen producing receipts show- 
ing purchase—accused, if guilty of offence 
under Sec. 411, 

The accused who was charged with 
receiving bullocks as stolen property 
prodaced a receipt in his name showing 
purchases of builocks at a fair. There 
was evidence to show that the bullocks 
had been in his possession for several 
months. Held, that under the circume- 
tances the presumption to be raised under 
See. 114, Evidence Act, had been suficient- 
ly rebutted and the accused being a bona- 
fide purchaser of the bullocks was not 
guilty of an offenca under Sec, 411, Penal 
Codo. (Nanavutty J.) 


BALESWAR 93, BMPEROR., © 


1936 O.W.N 668= 165 1,C, 97=37 Cr. 
L J. 907(1)=1936 Cr C, 889 =A. I.R. 
1936 Oudh 380 


Sec. 411—Accused found in possession 
of common articles of use—conviction for 
possessing stolen property bad, unless 
marks of identification are found. 


The accused were found in possession 
of several common articles of tse. Such 
aria had also been stolen some time 

ack. 


Held, in the absence of special marks 
of identification of the articles, the acoused 
could not be convicted of receiving or 


retaining possession of stolen articles 
(Coldstream J.) 
PHUL KHAN vs. EMPROR, 
38 P,L.R. 965 


Sec, 411—Accused found in possession 
of articles belonging to several persons and 
burgled several times, offence, one or serverdd, 


An accused was found in possession 
different articles, which belonged to difa- 
rent persons and were stolen at dife- 
rent times. 


Downloaded by National Digital Library (SAA) on 15 Feb 2021 at 11:26:58 


263 


Ponal Code (Contd,) 


__ Held, the aceused could noi be charged 
differently ( Currie J. ) 


CHANAN SINGH vs. EMPEROR. 
163 I.C. 132=37 Cr.L,J, 752 


; Sec. 411— Finding of stolen property 
tn house occupied by two brothers evidence 
tnat one of the brothers visited by criminal 
iribes—presumption ihat other brother 
had knowledge of stolen property. 


There was a theft in the house of one B 
ofa woollen coat, and in the house of one G 
of a tore. The articles were recovered 
from the house of tha two brotoers Hyi- 
denoa showed that the younger brother was 
visited hy members of criminal tribes, and 
that ha had « dominating possession, The 
elder brother was content with a secondary 
position in tha family. 

Held, tha mere fact that the elder bro- 
ther had knowledge that his youngor bro- 
ther was visited by criminal tribes raised a 
æ suspicion against him that he bad know- 
ledge of the stolen goods but was not suili- 
cient to convict him. { Varma J.) 


DIONANDAN JHA vs. EMPEROR. 


1936 Cr,C, 900(1)=37 Cr.L.J, 1123= 
ALR, 1936 Pat, 534=165 1,C. 230 


Sec. 411—Offence under the section— 
Mere suspicion if sufficient . 

The word “belief” in See, 411, Penal 
Code is much stronger than the word “sus- 
pision” showing that the cireumstances 
were such that a reasonable man must have 
ialt contidence jn bis mind that the pro- 
perty which ha was dealing with was stolen 
property, and it is not sufficient in such a 
case to show that the acoused person was 
carelass or that he had reason to suspect 
thut the property was stolen or that he did 
not make sufficient enquiries to ascertain 
whether it had been dishonestly acquired. 
( Nanvutiy J. } 

BilAGGAN vs. EMPEROR, 

11 Luck, 70 


Sec, 411—Stolen property found in house 
—house occupied by accused along with other 
persons—Conviction of aconsed if justified. 

Tn no circumstances can a man be con- 
viated of being in possession of stolen pro- 
perty if therd are inmates of the house other 
than himself. All vhat has been laid down 
ig thal no person can be convicted if it is 
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doubtful whether he or some other person 
had guilty knowledge that the property 
was in the house ocoupied by bim and 
others. ( Allsop J.) 


HABIB vs. EMPEROR. 


1936 A.L. J, 511=1936 A.W.R, 383= 
1936 Cr,C. 500=37 Cr, L, J, 813=162 
I, C, 864=ALR, 1936 All, 388 
Sec. 411—Dishonest retention or receipt 
of stolen properity—an essential ingredient. 
$ It is only a dishonest retention or ra- 
ceipt of stolen property that constitutes an 


affence under Sec. 411 I, P. C. ( Pandrang 
Row J.) 


ABDUL GANI SAHED In RE, 


59 Mad, 995=71 M, L, J, 536=1936 M, 
W, N. 985=44 M, L. W, 558=165 1, C, 
387 = 37 Cr,L.J, 1150 
Sec 411—Receiving stolen property— 
essential ingredient of offence. 


To establish the case against an accused 
charged with receiving stolen property, it is 
not only necessary to prove that he was*in 
possession of certain articles, but also to 
prove that such articles had recently been 
stolen. ( Harries & Rachhpal Singh JJ.) 


EMPEROR vs. MATHURI & ORS, 


1936 A,W.R.1=1936 A.L J, 578= 1936 
Cr.C, 401 =37 Cr,L J, 794=163 LC, 253 
=A.LR, 1936 All, 337 


Sec. 411 & 412— Finding stolen pro- 
perty from under tree in field—accused cane 
not be said to be in exclusive possession — 
Meaning of the word possession. 


The accused produced stolen property 
from under a tres in a field. He was 
charged under Sec, 411 and 412 I. P. ©. for 
being in charge of and receiving stolen 
property. 

Held, the accused could not be convicted 
under Sec. 411 or 412 I P. O. as he was not 
in possession of the stolen property. 
The possession contemplated by the section 
was exclusive possession of the accused, and 
as any body can have access to a field, 
the secused cannot be said to be in exclusive 
possession. ( Nanavuity J,) 

RAM AUTAR vs. HMPEROR, 

37 CLJ. 484=161 I. C, 271-1539 0. 


iN, 


Sec. 412--Onus of proving guilty know- 
ledge of of accused. 
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In a charge of receiving stolen property 
under Sac. 414, Penal Code, the onus of 
proof never passes to the accused, but the 
Prosecution myst prova his guilty know- 
ledge. ( Lori Williams Ê Jack JJ. ) 


DAUD SHAIKE vs, KING ; EMPEROR. 
40 C.W.N, 159 


Secs. 415, 419 & 468= Personating 
candidate at University examination and 
writing answer paper for him if constitutes 
offences under the section~certainty of 
candidate's failure if makees difference. 


Where on certain days of a University 
examination the accused falsely represented 
himself to be a particular candidate and 
wrote answer paper. on bahalf of and in the 
name of the latter, held, that there was 
cheating although the candidate personated 
could not haye passed, because of his failure 
in papers answered by himself, and there- 
fore the offences of cheating by [alee perso- 
nation and forgery for the purpose of cheat- 
ing were established 12 Mad. 151, 28 
Mad. 90, 15 All. 210, followed; 25 Mad. 
736 dissented from. (Guha Bartley JJ.) 


ASWINI KUMAR GUPTA vs, EMPEROR. 


43 C.W.N. 956 = 165 1.C. 505—37 Cr, J. 


1156(2)= 19836 Cr, C. 655=A,1],R, 1936 
Cal, 403 


Sec, 420 —Five persons prosecuted for 
conspiracy to cheat—Acquttal of four persons 
if can affect conviction of the fifth for cheat- 
1M). 

Where five persons are alleged ta have 
combined to deceive another, pend four. of 
them are given the benefit of doubt, tho 
position of tha remaining accused who is 
fonnd guilty of deception is not affected. 
The participation of the others being elimi- 
nated, he is the only person who could be 
responsible for deception which ex-hypothesi 
did take place, Accordingly, the conviction 
of the fifth accused is not vitiated by the 
fact that four of his co-acoused who are said 
to have conspired with him are acquitted. 
(Niamatuliah J.) 


JAILAL vs. EMPEROR. 


19367A, L. J, 413-1938 A.W.R, 249= 
1936 Cr.C. 421 = 37 Cr,L.J. 697=A.LR, 
1936 All, 357 


Sec. 420—Decree-holder receiving decretal 
money from judgment-debtor out of Court— 


Penal Code (Coxid) 


decret-holder subsequently applying for ete- 
eution—absence of evidence of dishonest in- 
tention—decree-holder, if guilty of cheating. 

Where the decree-holder received a sum 
of money from the judgment-debtor eand 
agreed that no further liability under the 
decree would attach to the judgment-debtor 
but subsequently applied for execution 
against him and the judgment-dehtor there- 
upon filed 8 complaint against the decree- 
holder in the criminal Court on a charge of 
cheating, beld that in the absence of eyi- 
dence to show that at fhe time when the 
deeree-holder received the money, he had 
aay dishonest intention to cheat the com- 
plainant, it could not be said that the decree 
holder cheated the complainant by dishon- 
estly inducing him to part with his money. 
At the most, the decresholder was guilty of 
a breuch of iaitb, which could only give rise 
taa civil action. (Nanavutty J.) 


RAM BHARABA SINGH vs. EMPEROR. 


1936 O.W.N. 754= 16431,C. 144% 1936 
Cr,G, 981=37 Cr,LJ. 907=A.LR, 1936 

Oudh 372 
Sec 420—‘Uheating—depends om the 
Successful inducement of the person 
cheated. 


The question whether an offence has 
been committed under Sec. 420 does not 
depend upon the sccused’s success in 
swindling of the amount of times that he 
has managed to Obtain property by cheating 
but depends in each individual case, on 
the successful inducemeut of the person 
cheated, (Cunliffe & Henderaon JJ.) 


GIRIDHARI LAL vs EMPEROR. 


1936 Gr,C, 935= 165 I. C, 817 =A, |, R. 
1936 Cal, 678 


Secs. 420, 120-B—Speculative scheme 
in which rules are clearly set forth of may 
be held to be dishonest, 


The accused were the Managing 
Director of a joint stock company carried 
on under the name and style of the Bengal 
Industrial Loan Co Ltd. The loan rules 
of tha company contemplated diferent 
classes of loans, and the scheme on which 
tha prosecution was started was as 


follows: The applicant for the loan was 
to pay an admission fee amd make a 
deposit. He waS required to secure 


two co:members or secondaries who wera 
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also required to pay admission ies and 
tha deposit called the opening deposit. 
After payment by the secondaries, the 
company was to edvance loan up to a 
fred maximum to the original applicant 
within a fixed period of 45 to 60 days, 
After the two co-members had paid ad- 
mission fees and deposit, the original 
applicant was to get a refund of his 
opening deposit ; the co-members or 
secondaries were in the same way to gat 
loans from the company on their securing 
two co-members or secondaries each. If 
however the original applicant failed to 
seoure two co-members within a week of 
his application, he was on sending a notice 
to thecompany to geb a refund of his 
deposit money with interest at she rate 
of six per cant per anum within 180 days of 
the date of receipt. of notice by the 
company. 

Heid, the scheme was of ‘snowball’ 
natu-e, bat the literature and the loan rules 
could not be regarded as misleading 
and deceptive. All the conditious of the 
scheme were set out in black & white. 
There was, no room ior misundorstanding. 
The accused could not be held responsible 
fox the starting and carrying through a 
soheme of such frandulent nature so aa to 
attract the operation of the penal law 
against the accused. (Guhad Bartley JJ.) 


JATINDRA NATH Sarcar vs. EMPEROR. 
1936 Cr.C, 667=A,LR, 1938 Cal, 440 


Sec, 401-0-Right io cut tree for 
charcoal—movable property. 
A contract for cutting trees to he con- 


verted into charcoal is an agreement rolat- 
ing to moveable property. (Barlee 16 Divatia 
dJ.) 


MANCHERSHA ARDESHIR Devi- 
ERWALA sv. ISMAIL IBRAHIM PATEL & 


ORs. 
60 Bom, 706= 38 Bom, LJ, 168=37 Cr 


L.J,577 = 1936 Or,C,389= 162 1C, 310% ` 


A.l.R, 1936 Bom. 167 


Secs.421, 423.— Fraudulent disposi- 
tion by insolvent of movable property, 
even when situate in foreign state ifan 
offence. | 

Movable property in a foreign state 
belonging to the insolvent would ordinar- 
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ly vest in the receiver in insolvency, and 
the latter can take steps to recover it 
through the insolyent or otherwise so as 
to make it available and distributabla 
among his oreditors. So a dishonest or 
traudulens transfer, ramoval or concealment 
or deliyary of such property by the 
insolvent without adequate consideration 
so as to prevent iti distribution among 
creditors would make it an offence under 
Seo. 421 even when the property is situate 
in a foreign state, (Barlee € Divatava J,) 


MANCHEKCHA ARDESHIR DEVIER- 
WALA vs ISMAIL IBRAHIM, PATEL 
6C Bom, 706=38 Bom, L.R, 168=37 Cr, 
L.J. 5727-1936 Cr,C. 3592 A,LR, 1936 
Boni. 167 ; 


Sec. 44l—Accused in possession of 
lands for 8 years--Lands thereafter 
distributed among other villagers under 
orders of Magistrate--Accused returniny 
to possession again if can be convicted 
for offence of criminal trespass. 


The aceused had bean in possession nnd 
had been cultivating an area of allgvial land 
for a period of more -than 8 years. Subse- 
puently a body of Thamadia under orders of 
the Subdivistonal Magistrate distributed the 
land amongst certain villagers thereby dis- 
possessing the accused, An year later the 
accused with his servants returned to pos- 
session again and were thereupon charged 
with the offence of criminal trespass. Held, 
that the prosecution was unsustainable be. 
cause the offence sommitted by the accused 
wad clearly of a civil nature being in exer. 
cise of a bonafide olaim of possession of tha 
lands, The remedy open to the persons 
dispossessed was noi a criminal prosecution 
against the accused but a suit under Seo, 9, 
Specific Relief Aot, (Dunkley J.) 

Mauna Cuan Taa & Ors. vs. Em- 
PEROR. 


ALR, 1936 Rang. 116=162 LC, 993= 
37 Cr. LI, 527 = 1938 Cr.C, 183 


Sec. 441— Person lawfully entering 
house tf cam be convicted of tresspass for 
subsequent action. 


To commit the offence of house trespass 
as to commit any other offence there must 
be mens rea in respect of the offence that 
may exist where the entry ia unlawful. But 
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whare the entry ia lawful, whatever offence 
may be committed, it is independent of the 
question of fhe entry imba the house of of 
remaining there: thera is no mens rea 10 
respect of such remaining. Thefore where 
a person enters another’s house at the re- 
quest of the latter and subseq uently a 
quarrel breaks ont between them, the person 
entering the house cannot be prosecuted for 
house trespass. (Grille J.) 
AHMED KHAN vs, EMPEROR. 
ALR. 1936 Nag. 176=1936 Cr.C, 718 


Sec. 441— Entry made for asserting 
supposed legal right, if amounts to criminal 
Lrespass. 

Where the act of trespass alleged is done 
not with intention to commit an offence Or 
to intimidate, insult or annoy nny person In 
possession of property, butis done with 
the intention of asserting a supposed legal 
right, it doas not amount to criminal tres- 
pass within the meaning of Sec. 441, Penal 
Gade. (Beaumont C, J. € Wadia J.) 

EMPEROR vs. Mrs. S. D. CUNBA, 

59 Bom, 738=A,LR, 1936 Bom, 15= 
37 Bom L.R,880 5160 LC. 515=3936 
ar 64 


Sec. 441—respass—Bonafide entry 
if can amount to criminal trespass. 


The essence of criminal trespass is the 
intention to do one or other of the aots spa- 
cifically referred to in Sec. 441, Penal Code. 
Tf such is not che intention of the person Be- 
cused of the offence of criminal trespass, 
but his entry into or upon the property in 
dispute was with intent to assert or exercise 
a bonafide claim of right, such entry may or 
may not amount to civil trespass but will 
certainly not amount to criminal trespass 
punishable under See. 447, Penal Coda, 
(Niamatullah J.) 


SRINARAIN & ANR, vs. EMPEROR, 


1836 ALJ. 2035160 I.C, 197= 1936 
Cr,C, 174=37 Cr.LJ. 244=A.1LR, 1936 
All, 164 


Secs. 441 & 447—Zssenitals of 
criminal trespass—entry with inieni to 
assert bonafida claim of right does not 
amount to criminal trespass. 


The esserca of criminal trespass is the 


intention to do one or other of tha acta 


Penal Gods (Conta.) 


specifically referred to in Sec. 441, I. P.O. 
Where the accused made his entry into or 
upon tha property in dispute with intent to 
assert or exercise a bonafide claim of right, 
such entry did not amount to criminal treg- 
pass punishable under Sec. 447 I. B® C. 
(Niamatuliah J.) 


SRINARAIN vs, EMPEEOR. 


193g A.W R., 114=A,LR, 1936 All, 146 
= 00 LC, 167237 Cr,LJ. 244=CrC. 


Sec. 447.—Criminal trespass—inicn- 
tion to cause annoyance—essential ingredient 
of offence. 

The intention to canse annoyance is an 
essential ingredient in criminal trespass, It 
is not sufficient to show that the action of 
the accused necessarily resulted in aunoy- 
anges to the owner of the land and caused 
damage to him, when there is no intention 
to cause annoyance by the action complain- 
ed of. (Mackpherson J.) 


BHUPA'F MANDAL vs, KAKTIC JHA, 


16 P.L.T. 913= 1936 Cr.C, 244(1)= 161 
LC, 708(1)= A.LR. 1936 Pat. 170 


Bec. 447.—Sons of judgment debtor 
re-entering property of father, possession 
of which has been delivered to decree-holder 
by court —if guilty of criminal trespass. 


The sons of judgment debtor re-entered 
upon the land of their father, possession of 
which had already been delivered to the 
decree-holder through court, and plongh 
the fields, 


Held, the action of the Sons of the judg- 
ment-debtor amounted to criminal trespasa. 
Possession of the land for a sufficient length 
of time to sow crops themselves cannot ba 
said to create any title to justify to remain 
in possession of the land. (Grille J.) 


Sera THakURDAs vs. NARAYAN & 
Ors. 


ALR, 1936 Nag, 192 


Becs. 457 & 460—Theft, whether 
essential ingredient of an offence under the 
sections. 


Theft frequently follows an offence under 
Seo. 457, Penal Code, but it cannot be said 
that it is an essential ingredient of that 
offence. All that is required’ to complete 
the offence under Sec, 457 is that the burg- 
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lar or house-breaker by night should have 
an intention to commit theft, It does not 
matter whether his intention to commit 
theft haa been actually carried out, (Harries 
“4 Rgchhpal Singh JJ.) 
EMPEROR, vs. MATHURI & ORS, 
1936 A.W.R, 1=1936 AL J, 518=1936 


Cr, 401=37 Cr.L.J. 794=163 LC. 
253=A LR, 1936 All, 337 


Sec, 460.— Fatal attack caused dy 
accused on inmate of house in the course of 
abducting’ woman at dead of night — 
accused guilty under Sec. 460, and not 
under Sec, 302-34 or 304. 


The acoused surreptitiously entered the 
house of bhe deceased with a view to abduct 
his son's wife, and in the course of resis- 
tance inflicted such fatal injuries on the de- 
ceased, that his skull was fractured. and 
death resulted ultimately. 

Heid, that in view of the fact that the 
preliminary intention of the culprits was to 
forcibly take away Mt. Fatima, and they 
had with themselves dangs and chavis fo use, 
in case ohstruction was offered ta them it 
could not be said that they had an intention 
of committing culpable hamicide amounting 
to murder or not amounting to murder. 
The proper section under which the accused 
could be charged and convicted was onder 
Sec, 460, and not nnder Sec. 302 or 304-1, I, 
O. (Tekchand & Dalip Singh JI), 

MoOHAMMADA & ORG & vs. EMPEROR; 

38 P.L.R. 1150=A IR, 1936 Lah, 911 
#165 I C, B74= 1936 CC, 1009 
Secs.—463, & 465—School teacher 


altering dates in diary to disguise fact that 
diary had not been kept in certain dates 


—quilty of offence under Sec, 465, Penal . 


Code. 

Where a school teacher altered the dates 
ina diary required to ba kept regularly 
with a view of disguising the fact that on 
certain dates the diary had not heen kept, 
which default entailed a penalty in tbe form 
of loas of pay, held, that the teacher was in 
the circumstances, if (not actually guilty of 
dishons.ty had at any rate an intention to 
obtain an advantagé to himself and a corres- 
ponding disadvantage to the school autho- 
rities and she, was therefore guilty of an 
offence under Sec, 465, Penal Code, 28 Med, 
90 relied on, (Parker J.) 
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MG, Ko GYI vs. EMPEROR. 


A LR. 1936 Rang. 380 = 37 Cr,L J.1059 
=1936 Cr.C, 782 = 164 1.C, 1088 


Bec. 467 —Acoused not denying docu- 
ment and signatures on the document to be 
in his handwriting—Exzpert's evidence that 
handwriting is of the accused—conviction 
proper—senience of five year’s imprisonment 
mot severe. 

Tha alleged forged document is purpor- 
ted to he in the handwriting of the accused 
and he never definitely denied it to be in 
his hand-writing, When questioned he stated 
that the signature on the document appeared 
to be like his signature. The evidence 
of the expert was the writing was in the 
hand of the accused. 


Held, the accused could he properly con- 
victed. and sentenced to five year's rigorous 
imprisonment which was not too severe. 
(Zia-ul Hassan J.) 


MAHAMMAD SIDDIQ ALI vs. EMPEROR, 
l one Q,W,N, 1066= ALR. 1936 Outh 


Sec. 471—Congnisance of offence 
under—cannot be taken by Magistrote with- 
oul complaint Jrom court—when no section 
mentioned by complainant court—effect. 


No court can take cognisance of an 
offence except upon the complaint of a court, 
Whera a court complaained of facts which 
constitute cn offence under Seo. 471, bat 
omits to refer specifically to the number of 
the section there is nothing to prevent the 
Criminal court from holding on those facts 
that an offence under Beo, 471 bas been 
made out, (King J.} 

HaMPANA GOWD AND ANR vs, EM- 
PEROR, 

70 M.L,J, 109243 M.L.W, 226=1935 
M.W.N 1346=37 CrL.J, 421=1936 
Cr. 268(2)=A,LR. 1936 Mad 280= 
161 LC, 196 


Sec. 477-A— 
servant and agent, 

An agent has the "power to act on his 
own initiative, and that is the ordinary 
mark of difference between a suryant and 
an agent. (Baguley J.) 

E. A. MORLEY vs. EMPEROR. 


1936 Cr.C, 631=37 Cr.L.J, 927 = 164 1, 
C, 389=A,LR. 1936 Rang, 299 


between 


Difference 
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See. 471—Production of forged docu" 
ment at the instance of Court, if an offence 


The use of jthe document contemplated 
by Bas, 471, Penal Code, must be a 
voluntary one and not the mere production 
of a document in complienoa with an 
order of the Court. Where a suit ia filed 
ona pronote but the receipt is not filed 
along with the plaint but is subsequently 
put in on the insistance of the Court, 
the plaintiff cannot be couvicted of the 
offence under Seo, 471, Penal Code for 
‘having produced a forged document. 
(Mulla J.) 


KEDARNATH vs, EMPEROR. 
36 A, W.R, 1453=37 Cr. L.J. 46 


Bac, 32-—Accused charged with us- 
ing a! ade-mark discribed by a name 
already used by the complainant—Physical 
resem> nce between the two marks and 
not the name, which constitutes an offence. 


The accused are chargsd with using 
a trade-mark whioh cannot be described 
with any other word than ‘Sovereign 
mark’ by which word the trade-mark of 
tha complainant is known. 


Held, the fact that one mark might 
ba known in the market under the same 
name as another was not necessarily a 

4, Violation of rights of the owner of the firat 
“mark, There must ba some inherent 
similarity in tha marks themselves which 
justifies the usa of the same name for 
both (Dunkley J.) 


ABDUL SAKUR vs. EMPEROR, 


1936 Cr.C. 184=37 CeLJ, 528=161 
I.C, 1072 A,LR, 1936 Rang. 96 


Sec. 482—Trade-mirks — imitation 
of—mere colourable imitation no offence 
—imitation must be such that unwary 
customer may not be able to distinguish 
the difference —praper sentence. 


To constitute an offence under Sec. 
480 it is enough that there should be 
similarity as an unwary customer may 
not be able to distuignish tha one from 
“the other, especially when he sees the. 
#néewithout having the other before him 
Tha question being one of fact, the Court 
musi come to its own conclusion after 
having placed itself in tha position of 
an unwary customer, The question js 
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not as to whether any one has been decsiv- 
ed in fact, but whether an average 
customer can be deseived. In all cases 
when the offence is proved, the measure 
of punishment should be the damage 
caused in the case, A, I. R. 1934 Mad. 211 
followed. 


GIRIDHARILAL MARWARI vs. EMPEROR, 


17 P,L.T. 367 = 1936 Cr.C, 950= 1681. 
C. 748(2)=A.LR, 1936 Pat, 579 


Sec. 483—JSurisdiction of criminal 
courts to deal with disputes over trade 
mark and commercial designs. 


The aid of the criminal courts in dis- 
putes over trade-mark and commercial 
disputes can be invoked only in simple 
and clear oub cases where a very speedy 
relief is required by tha prosecution. 
In all cases where complicated matters 
of registration, abandonment of user 
and so on ars concerned, it is very much 
better that the dispute should be referred 
to iy Civil Courts, (Cunliffe & Henderson 
JJ. 


Asnusosr Das vs, KESHAB CE. GHOSH 
AJ,R. 1936 Cal, 488=1936 Cr.C, 714 


Sac. 494.—" Marry” meaning of. 


The word" Marry ” in Sec, 494, Penal 
Code means going throngh a form of mara 
riage whether the marriage should prove 
in fact legal and valid or illegal and invalid. 
45 Cal, 641 £ 11 Lah. 178 relied on. 
( Pollock, J.C. } 


EMPEROR vs. SONI & ORS. 


19 N.L,J, 44=A,1,R. 1938 Nag, 13= 159 
LC, 835=1936 Or,C, 35 =37 Cr,L,), J61 


Sec, 494—Offence of bigamy, if 
committed where the second marriage was 
not in proper form, 


In a prosecution for bigamy under 
Sec. 494, Penal Code, the prosecution has 
merely to show that the accused went 
through a form of marriage; for the word 
“marry” in that section means going 
through a form of marriage, whether the 
marriage shonld prove in fact legal and 
oe ‘a illegal and invalid. ( Pollock A, 


* 
LOCAL GOVT, vs, SONI, 


159 LC. 585=37 Cr,L J. 161 = 1936 Cr, 
C. 35=ALR. 1936 Nag, 13 
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Sec. 498—"Detain" — Meaning of. 

Tn order to establish detention under 
Seo. 493 of Cr. P, Code, it is not necessary 
to pfove that the woman was being kept 
against her will but there must ba evidence 
to show that the accused did something 
whica had the effect of preventing the wo- 
man from returning to her husband, (Cun- 
life & Henderson JI) 


PRITHI MISSIR vs. EMPEROR, 


40 O,W.N, 996= 1936 Cr.C, 684- A,R 
1986 Cal, 450 


Sec. 498—Uncle with whom a 
married girl goes away if can be convicted 
under Sec. 498, 


Where the porson with whom a married 
girl ia alleg:d to have gone away is the uncle 
of the girl, he cannot be guilty of an offence 
under Seo. 498, Penal Code, (Addison J) 


ABDUL Aziz vs. THE CROWN. 
38 P.L.R. 570 


Bec. 499—Accused charged with de 
famation by imputing unchastity to 
amarried woman—justificaticn musi be pro- 
ved by accused. 


The accused was charged under Sec. 499 
I. P. C. with having defamed the complai- 
nant by imputing unchastity to a married 
woman. To support a plea of justification, the 
accused must prove the truth of his allega- 
tious, It will not do to call upon the com- 
plainant to prove the allegations false. (Bose 
J. . 
SUKHDYAL ye. MT, SARASWATI. 
A LR. 1936 Nag, 217 


Sec. 499.—Burden of proving excep- 
lion, how far lies on the accused, 

In fi case under Seo. 499, Penal Codo 
tha burden lies on the accused to prove an 
exception, but be may do so by relying on 
any of the facts brought ont in the case 
even when they did not appear in his own 
statement or defence evidence, Where, how- 
ever, the Court finds on the prosecution evi- 
dence itself that the accused is entitled to 
the benefit of a certain exception, it should 
give the accused tbat benefit evan though 
he may not, have relied on the exception. 
Gruer J) . 

BHAD Deo OHHOTELAL SUNAR vs, 
EMPEROR. 


CURRENT LAW DIGEST 
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LL,Y, 1936 Nag, 85=164 1,C. 928237 
Cr,L.J. 1035==1936 Cr,C, 621=Al. 
R. 1936 Nag. 110 
Sec. 499--Of'ence 


Essentials. 


In a trial for defamation, what the pro- 
secutiOn has to establish is not that the acc- 
used have indulged in exaggeration or even 
falsehood in respect of their own position and 
importance, but that the imputation made 
by them is caleulated to harm the reputation 
of the complainant, (Niamatullah, J.) 

GANDARAM & ANT, vs, EMPEROR. 

1934 A.L.J. 66==1936 A W,R, 164 


= 160 1,C, 230==37 Cr,L.J, 255 = 1936 
Cy,C, 171= AIR, 1936 All. 143 


Sec 499, Excep. (9)— Election 
compaign—words colculated to give publi 
city to person's postizon in the profession 
tf constitutes defamation, 

Where in tha course of an election cam- 
paign the accused issued n pester against 
his rival candidate which was titled Mho 
holiowness of Mr.—'s capacity as a barrister 
has been oxposed,” held, that the accused 
had no justification whatever in dragging 
his rival's position as a barrister into the 
lime-light of publicity in a language which 
amounted to a serious aspersion upon his 
professional status aud was calculated to 
lower him in the eyes of the public aga 
barrister, The profession of a barrister is a’ 
highly honourable one and to say that the 
position of a certain barrister is hollow and 
to expose the sama in a poster broadcast 
through the length and breadth of the cons- 
titaency does not afford the protection leid 
dawn in Excep. 9 to Sec 499, Penal Code, 
( Agha Haidar J.) 


PANNA LAL vs. EMPEROR. 


164 1.C, 809=37 Cr,L.J. 1033=1936 
Ct.C. 244(2)=A,1R, 1936 Lah, 294 


Sec, 505 (c)—Scope of —section, if 
applies io speech suggesting violent treat- 
ment of black legs in case of strike. 


Sec. 505(c), Penal Code, is intended to 
deal with real and not imaginary commu- 
nities and classes; and it is directed to- 
wards preventing clashes between such niyak 
communities, Accordingly, when a speech 
delivered before any strike has taken placa 
suggests violent treatment of “black lega’s 
in the event ofa strike, Sec, 605 ( c ) does 


of defamation— 
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not apply. The other requirements boing 
satisfied, such a speech may come under. 
Sec, 117, Penal Code. ( Cunliffe É 
Benderson JJ. ) 


SHIBNATH BANNERJI vs, EMPEROR. 
40 C.W .N. 1218 


POLICE ACT (V OF 1861), 


Sec. 31—Order prohibiting a legal 
act simply because police oficer apprehends 
that a breach of the peace would be com- 
mitted by other persons —Legality. 


Seo. 31, of the Police Act does not em: 
power every officer whether a Police Inspec- 
tor or a constable, to issue orders prohi- 
biting the doing of otherwise legal acts 
simply because he apprebends that a breach 
of the psaca would be committed by other 
parsons ordered not to do the legal acts pro- 
seeded in doing them. In other words, it 
does not authorise the Police officer to issue 
an order which a Magistrate might have 
issued under Sec, 144, Cr. P. Gode, to 

-irain from doing a perfectly legal act. 
( Sulaiman C.J. € Bennet J.) 


JASNAMI & ORS, vs. EMPEROR. 


1936 A.W,R, 424=1936 A,L.J, 579= 
1631,C, 866=37 Cr,L.J. 866= 1936 Cr, 
C, 686=A,1R. 1936 AH, 534 


Sec, 42—Scope of the section. 


Seo, 42, Police Act applies to actions 
brought for anything done or intended to 
be dons under the provisions of the Police 
Act or under the general police power given 
by the Act, It doss not refer to action 
brought for anything done under the Cr. 
P, Coda, (Pollock A. J. Cu 


HIRALAL & ANR, vs. RAMDULARE. 


ALR. 1935 Nag, 237 


PRACTICE. 


Practice —Prohibitory order 
solvent not observed—form of 
defective—criminal liability, 


on in- 
order 


Tt is important that notices and orders 
should be in proper from, and a failure to 
scrulinise and correct them may well cange 
subgaquent diffioulties in the administration 
of justices. Where a probibitory order on an 
insolvent was rather defective in form and 
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did not giva any notice of the admission . 
of any ingolvoncy petition to the insolvent, 
tha insolvent cannot bo fixed with liability 
in a criminal case. (Gruer, J.) 


S, A. SANTIAGO vs, EMPEROR. 
ALR, 1936 Nag. 237 


PRESS (EMERGENCY POWERS) 
ACT ( XXIII OF 1931), 

Secs. 2 (1) & ( 6 )—Sub-sections are 
not mutually exclustve—same document 
which is a book can be a news sheet, 

Sub- Secs, (1) & (6) in Sec. (2) are mut- 
ually oxclusive and pamphlets which come - 
within Sub-Sec. 11) as ‘books’ may also 
come under Sub-Sec. (6) as news sheets. 
(Beasely C.J, & Gentle J.) 

JONNALAGADDA vs. EMPEROR, 

A.1.R, 1936 Mad 835 


Sec. 4 (1) (d)—'Pamphlet’ directed 
against toe ‘rich’ —eg. Zamindars, mill 
owners and landowners—‘the rich’ is a 
definite ascertained clasa. 


Where a pamphlet is directed against the 
rich, who are desoribed as the Zamindar 
miil-awnerg and land owners, they form a 
sufficient ascertained class to satisfy the 
requirements of this Act. (Beasley C.J, & 
Gentle J.) 

JONNALAGADDA RAMALINGAYYA ys. 
EMPEROR. 

PRIVY COUNCIL., ALR. 1938 Mad, 835 

Criminal appeal—Privy Council, when 
will interfere, 


The Privy council fa nota court of eri- 
minal offence and will not review or inter. 
fere with the course of criminal proceedings 
unless it is shown that by a disregard of the 
forms of legal process, or by soma violation 
of the principles of natural justios, or 
otherwise, substantial and grava injustice 
has been done, though where real injury has 
bean done by the prosecution or the court 
to au accused person by an improper admis- 
ton of pet sous the absenes of objection 

y counsel for the accused will 
it. ( Lord Roche. ) iam haaa 


INAYAT KHAN os. EMPEROR, 


17 Lah, 488=38 PLR. 824=4 

N. 1101=63C.L.J, 486=38 Bom, LU 
7864-1936 M.W.N 743=44 MLW. 
125 = 1936 A.W,R, 781 = 37 Cr.LJ, 833 ` 
+1936 Cr.C, 658=A.LR, 1936 P,C, 199, 
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Criminal appeal—trial exhibiting neglect of 
fundamental rules necessary for protection of 
prisoners—Privy Council, if will interfere. 


Where a criminal trial was so conducted 
as in t&ree separate respects wis, the ex- 
clusion of the statements, restriction of the 
address by counsel and the neglect of the rule 
requiring corroboration, to exhibit a neglect 
of fundamental rule of practice necessary for 
the due protection of prisoners and the safe 
administration Of criminal justice, held, 
that the privy council was justified in Inter- 
fering. (Sir, Sidney Rowlatt.} 

MAHADEO vs, EMPEROR, 

40 C.W.N. 1164=38 Bon, L,R, 1101 
1934 M.W.N. 889=44 ML,W. 253= 
1936 A.W,R. 741=1936 ALJ, 869= 
37 Cr. L. J 914=1936 Cr.C, 757=163 
LC. 60J=A.1R, 1936 P.C, 442 


Special leave to appeal when granted 
ina criminal case. 

The privy council, noi being a court of 
criminal appeal, will nob except in the 
most exceptional circumstances, entertain 
an application for special leave to appeal in 
a criminal case. It will, however, grant 
such leave, when there has beer. with 
reference to a Section Of the Criminal Pro- 
cedure Code, a difference of opinion in the 
High Courts in India, wbich ought to be re- 
solved to remove inture doubt as to the law 
declared by that section. (Lord Blanesburgh.) 


NAZIR AHMAD vs. EMPEROR. 


1936 A,W.R. 754=17 P,L,T, 593- 38 
Bom, LR. 698=38 P,L.R, 802=44 ML, 
W, 213036 Or.C, 752(1)=A,LR, 
1936 P.C. 25301) 


Criminal case—Ilcave to appeal 
may be allowed—Royal prerogative 
stall exists. 


when 


if 


The Board cannot give leave to appeal 
where the ground Suggested could nob ba 
sufficient ground for the Board to grant 
leave to appeal, In considering an applica- 
tion for leave to appeal or an appeal itself the 
Court would not attempt to usurp, however 
remotely, the function of the jury, but will 
grant leave only when it is of opinion that 
there has been a violation of elementary 
principles of justice resulting in grave and 
substantial injgatice. 

There is no Order in Cotnoil, charter, or 
other instrument of authority of whioh it 
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can be inferred that the King’s prerogative to 
allow an appeal, if so advised has been taken 
away in criminal matters, (Lord Maughum.) 


DANISH ROMAIN REULEUF vs, ATTORNEY 
GENERAL 
ALR, 1936 P.C. 160 


Criminal Trial—Leave to appeal if may 
be granted on ground of mistake of law. 


Their Lordships of the Judicial committes 
of the the Privy Council do not sit as a 
Court of Criminal appeal; the mere fact 
that there has been some mistake of law 
does not afford sufficient ground of itself 
for granting special leave to appeal. {Vés- 
count Heysam). 

ATTEGALLE & ANR. vs, Tom KING, 
160 LC, 450=37 Cr LJ, 628- 19 36 Cr, 
C, 823238 Bom. L. R, 700=44 L.4,88 
=1936 A L.J.=38 P.LR.789= 1936 M, 
W.N.653= 1936 A.W.R. 750=71M., L.J. 
321,5=ALR, 1936 PC, 169 


Order of courts overseas imposing penalty 
for contempt of court—Privy Council, if caf.. 
give leave to appeal. 


| It is competent to His Majesty in coun- 
cil to give leave to appeal and to entertain 
appeals against orders of the Courts overseas 
Imsposing penalties for contempt of court, 
In stich cases the diseretionary power of the 
Board will no doubt be exercised with great 
care.JActs which amount to contempt of court, 
are quasi oriminal acts, and orders punishing 
them, shuld generally Speaking, be treated 
as orders in criminal osaes, aud laaye to 
appeal against them should only be granted 
on the well known principles on which 
leave to appeal in criminal casesis given. 
(Lord Atkin,) 


ANDRE PAUL TERENCE AMBARD vs. A'T- 
TORNLY GENERAL OF TRINIDAD & TOBAGO. 


40 C, W. N 801284 C,L).36=38 Bom. 
LR. 681=71 M.L.J. 665=44 MLL W. 
16=1936 M,W.N 619=193g A.W.R. 
600= 1936 A.L.J, 671=38 PLR, 541 
—162 LC, 92= ALR, 1936 P.C. 141 


PROCEDURE, 


Solicitor for accused requiring prosecu- 
tion to produce previous statements by accu- 
sed and witnesses, if improper—accused, wW 
entitled to documents recording such ctate- 
ments even when they are admitted and their 
substance given in evidence in Court. 
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There in nothing improper in solicitors 
for the accused calling upon the progesution 
to produce all previous statements made by 
tha accused and the prosecution witneses. 
Even where a witnesa, in his cross-exami- 
nation in Court, admits having previously 
made a different statement and gives tha 
substance thereof, the acoused is entitled to 
have tha documents for the purpose of oom- 
parison in extenso with the oral evidence 
and an examination of the circumstances 
under which the Statements of the}witnesses 
changed their purport. Where such docu- 
ments are rafused, thera is a mistrial. (Sir, 
Sidney Rowlatt.) 

MAHADEO vs, EMPEROR. 

4) C.W.N. 1164-1938 AW,R, 741 
21631, C. 681 = 1936 Cr, ©, 757 
237 Cr,LJ. 914=1936 M.W.N. 889= 
38 Bom, L,R. 1101=44 L.W. 258= 1936 
ALJ, 969==A.ER. 1936 1936 (P.C,) 


PUBLIC GAMBLING ACT (III OF 
1866 ). 


As amended in 1929—application of the 
A to Sadar Bazar Ambala Cantonment. 


The public Gambling Act. does not 
apply to the Sadar Bazar, Ambala Canton- 
ment, (Abdul Rashid, J.) 

LACHMI CHAND vs. THE CROWN. 

38 P.L,R. 432 


Bec. 1 (as amended by Act, ITI O.P.C. of 
1927)—'Common gaming house'—meaning of. 
The definition of “common gaming house” 
in Sec. 1 of the Public Gambling Act ns 
amended by C. P. Act, III of 1927, falls 
under two heads according to the nature of 
the gaming. The first head includes gaming 
on the market price of cotton and other- 
commodities stocks or shares and on the oc- 
ourrence or non-oceurrence of rain, ete. In 
these cases any place in which such gaming 
takes place or where instruments of gaming 
ate kept or used is termed & common 
gaming house. But in the case of any other 
form of gaming, the definition requires that 
the place should be one in which any instru- 
ments of gaming are kept or used for the pro- 
fit or gain of the the person owning, ocou- 
pying using, or keeping such house or place. 
(Gruer J. 
" ‘CHHABILAL & ORS. vs, EMPEROR. 


162.1.C, 268= 37:,Cr,L,J.=586= 1936Cr, 
C, 6922 ALR, 1936 Nag. 138 
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Secs. 3 & 4—Accused not proved to be 
habitual frequenter of the particular site 
where the gambling is carried on—~conviction 
under Sec. 3, if legal, 

ec, 3 Public Gambling Act, oomtem- 
plates a more serious offence than Sec. 4 of 
the Aat. as will appear from the different 
punishments provided for offences under 
the two sections, Seo, 3 is evidently aimed at 
tha keeper of a gaming house or other person 
who habitually comes within the same ca” 
tegory. In the case of a public placa used 
as a gaming house, Sec. 3, would apply to 
a man who habitually uses that spot, has 
his regular seat or stand there but not 
to a casual gambler who is simply caught 
on one occasion gambling in a public place. 
(Gruer J.) 


BAPULAYL vs, EMPEROR. 


162 IC, 232=1936 Cr, C. 559-1L.R. 
1936 Nag, 89= 37 tr, L. J, 588=A. 1 
R. 1936 Nag, 78 


PUNJAB EXCISE ACT (IOF 1914) 


_ Bec. 61--Offence of possessing illicit 
lequor,h ow constituted. 

_ The accused was charged with pesses- 
sing illicit liquor. He admitted recovery of 
the liquor froma cowshed in his house, but 
urged it was planted by his partner, to get 
hin into (rouble. The house was not posses- 
sed by him exclusively. 

Held, the accused sould not be convic- 
ted as, to constitute criminal liability posse- 
ssion must be actual and not constructive, 
(Currie J.) 


SUNDAR SINGH & OnS.%s, THB Crown, 


38 P.L.R, 1059-1641, C, 435237 CrL, 
J, 939=1936 Cr. C. 768=ALR, 1936 
Lah, 758 


ae MUNICIPAL ACT (III OF 


Sec. 3 (5) (a)—Repairing walis of a 
shed, if constitutes material alteration, 

The repairing of the walls of a shed and 
the renewing the roof thereon does not 
amount to “material alterations ” within the 
meaning of Sec, 3 (5) (a), Punjab Municipal 
Act. (Skemp J.) 

New DELHI MUNICIPAL COMMITTEE 
vs. RAM BAL 

38 P,LR. 886=37 CriL.J. 93531936 


Cr,C. 719=464 1.0. a6s8=A,LR, 
Lah, 702 my 28E8 
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Secs, 81 & 195 -— Committee applying 
to recover money clarmahle under See, 195— 
Magistrate, af can enquire inta the leyality 
of the urder of the comintitee. 

A Magistrate, to whem an application is 
mada by a Municipal coninistes under 860.81 
of the Panjab Municipal Act-for recovering an 
amount claimable unde» provisions of Sec. 
195 of the Act,is not entitled to hold a ju licial 
euquiry into the legality of the order of the 
committee or of the commissioner on appeal 
Hia position is akin to that of a Magistrate 
racovering under tha Criminal Procedurs 
Code, a fine passed by another Magistrate, 
(Coldstream J.) 

HARI RAM vs. EMPEROR, 

38 P.L.R 4=37 Cr.L.J. 556=1936 Cr, 
Ovid 162 LC. 201=A,1,R. 1936 Lan, 
1 

Sec. 195—Repairiny walls of a shed 
and renewing roof thercon, tf amounts to 
erection. 

Under S20. 195, Pu.jab Municipal Act, a 
person is liable to be pre secuted for beginning, 
erecting or ra-orecting a building without 
sanction, A person who repairs walls of an 
existing shed and renews the roof thereon 
cannot be said to have crested a 
building, for which sanction was required. 
No prosecution is therefore maintenable in 
respect of such work, (Skemp J.) 

New DELHI MUN!ICIPAL COMMITTEE 
vs. RAM Bat. 


38 PLR. 886-37 Cr.L,J. $35=1536 Cr, 
C. 719= 164 IIC, 268—A,LR, 1936 Lah, 
702 . 


PUNJAB OPIUM SMOKING ACT (IV 
OF 1923) 

Sec, 5 —Threo store yed house—‘chande' 
found in third storey-—oceupants of other 
storeys not Liable. - 

On raiding a three storied house the 
Excise Sub-Inspector found accused 5 to 12 
sitting in tha second storey, and accused 
nos. Í to 4 smoking chandn in the third 
storey. 7 

Held, the accused nos. 1 to4 could ba 
convicted, bub 5 to 12 were innocent, as the 
presumption in section 5 could not be app- 
lied to the occupants of the other two 
storeys. ( Din Mohammad J. } 


ALI MAHAMMAD vs. EMPEROR, 
ALR. 1936 Lah, 913 
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Sec. 101 -- Station master tuking reaso- 
nasie steps to satisfy himself that all points 
are correctly set accident resulting due to 
certain point nol having been correctly set-— 
station master if guilty under sec. 101, 


According fo the rules the st:tion inaster 
must be satisfied that the points are correc- 
tly seb before he allows a train on tho loop 
lin» But this does not mean that it is the 
duly of the station master himself bo go and 
examine the points and seo for himself that 
they are correctly set, before allowing the 
trein fo procecd on to the loop line. He 
ha: to trust to pointsmen. Whare tho evi- 
denga show that the station master took 
reasonable steps to satisfy himself that all 
the paints were correctly sat,but an accident 
results due to to a certain point having not 
bacen correctly set the station master cannot 
be held guilty of any offence Under sec; 101, 
Railways Act. (Thom J. } 


BHAGWAN Das vs. EMPEROR, 


1936JA,W.R, 877=1986 ALJ, 951= 
1936 Cr.€, 941=A1K. 1936 All 745% 


Sec, 108—"Reasonable and suficient 
canse, what consittutes—accident due to 
fault of passenger, if a reasonable ground for 
pulling the alarm signal. 


What constitutes “reasonable and suficient 
cause” within the meaning of Sec. 108, Rail- 
ways Act is a question of fact to be deter- 
mined according to the circumstances of 
gach particular case. No hard and fast rule 
ca. ba laid down, A passenger pulling the 
alarm sigual on the occurrence of an accident 
cannot be sail to have acted withoas rea- 
aon ible aud suilisient causa, eyon wher> the 
accidant in question took place through the 
fault or neglect of the passenger himself, 
( Khaja Mohai:med Noor J.) 


GAURI SHANKAR SAHAY vs, EMPEROR, 


17 P.L,T. 869=1936 Cr. C, 821=165 1. 
C, SIS=ALR, 1936 Pat. 499 : 


Sec. 109 & 118— Reservation of com- 
partments for ice-vendor—Persons entering 
Such reserved compartment and refusing to 
vacate it if guilty. 


The Railway authorities have power fo 
reserve a oompartment for an ice-vendoy for 
the comfort and conyenience of the traveling 
public. A person who entera such 4 come 
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partment and declines to vacate ib even on 
being repeatedly warned that the compart- 
ment is reserved, is guilty under Sec. 118, 
Railways Act. 42 All, 327 referred to, 
( Sulaiman, C. J. & Harris, J.) 
DURGA PROSAD vs, EMPEROR. 
1936 A.W R, 196=1911,C. 17=37 Cr. 


L.J, 389=1936 Cr,C, 50351936 ALJ. 
117 -- A,LR, 1936 All, 439, 


Bec, 120 (b)—Offence of using abusive 


language on Railway station. 


It is not illegal for a magistrate to convict 
a person under Sac. 120 (b) Ruilways Act, for 
using abusiva language to a person on 4 
Railway Station in a case where the exact 
words usod are not proved ( Allsop, J.) 


RAJARAM vs. EMPEROR. 


1936 A.W.R. 195(1)=160 LC, 1088= 
37 Cr,L, |, 385 =1936 A, L. J, 82=1936 
Cr,C. 139=A,1. R, 1936 All, 150 


PZANGOON PREVENTION OF CRI- 
(Taso) {YOUNG OFFENDERS) ACT, 


Secs,—24 & 25—"Beyond age of '8” 
mean nag of. 


The expression ‘beyond the age of 18° 
must mean and include the period up to tha 
nineteenth birthday of the person concerned. 
14 Rang. 327 followed. ( Roberts C. J. Leach 
and Dunkley JJ.) 


EMPEROR vs, NGA Pyt & ANR, 
AR, 1936 Rang, 485 


BEVORMATORY SCEOOLS ACT 
(VITI OF 1897. 


Sec, 8— Magistrate not specially em- 
powered, if can try a juvenile offender, «nd 
send him to the Reformatory School, 


A Magistrate, even if not especinily 
authovised by the Local Government under 
Sec. 4, Reformatory Schools Act, has juris- 
diction to try a juvenile offender, though he 
may not exercise tha power under that 
section of sending such an offender ton 
Reformatory School, ( Allsop J. ) 


ONKAR NATH & ANR. vs. EMPERGR. 


1936 A.W R. 735=165 1,C, 148=37 Cr, 
L.J, 1073-1938 AL J, 657=1936 Cr.C. 
$84=A1R, 1936 All. 675 
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Secs, 35 (2) & B2—Deed of gift in 
Favour of son by person since deceased— 
Questions as to whether there are other heirs 
af within the secitton-—Ifalse answers bp such 
questions, tf offence. 


Informal questious by tha Sub-Registrar 
as to whether the deceased executant of a 
deed of gift in favour of a son has left other 
heics, ara within the contemplation of See. 
35 (2) of the Registration Act, 


Consequently false answers by the son 
to such questions amount to an offence 
under Sec. 82 of the Act. ( Cunliffe & 
Henderson, JJ.) 

ABDUL GAFFUR vs, EMPEROR, 

40 GW.N, 1059=A,LR. 1935 Cal, 418 


165 LC, 415=37 Cr,L.J,1151= 1936 Cr, 
C. 865 


REVISION 


Revision—Period within which applica- 
tion for revision must be presented. 


In the Patna High Court, the practice 
follawed in regard to applications for revi- 
sion, is nob to entortain them unless pre- 
sented within sixty cays of the order from 
which the applieation is preferred, Thig 
rulg is only relaxed in cases of special im- 
portanco when there is special reason to 
depart from the usual practice. ( Rowland 
J 


BALDEO SINGIT vs. 
GOALIN. 
37 Cr.L,J, 234-1936 Cr. C. 144 ALR, 
1936 Pat, 109= 160 IC, 152 
Statement by prosecution witnesses favour— 
able to accused—defence not making use of 
such statement during trtal—power to tise 
same in High Court in revision. 


In a criminal ease, two days before the 
trial opened, the defənoe obtained & copy of 
a statement made by a prosecution witness, 
favourable to the accused, on which the 
other witnesses might have been questioned. 
The defance however preferred to keep silent 
upon the matter and sought to make use of 
the sama before the High Court in its revi. 
gional jurisdiction, Held, it was impossible 
to use the statement ab thet stage. ( James 
Saunders, JJ. } 


Hart MARTO vs. EMPEROR, 


ALR. 1938 Pat, 46= 1601.0. 675—1936 
Cr,C, 70= 37 Cr.L,J. 320 ` 


MST, DHANA 
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Infringement—Onus of proof, 


Where tha accused is charged with 
having a falee trade-mark, the burden 
is upon him to show that he was not using 
such mark with intent to defraud, (Dunk- 
ley J.) 

ABDUL SAKUR vs. EMPEROR, 


A.LR, 193g Rang, 96 


Infringement —Matiers to be taken into 
consideration. 


In a suit for infringement of trada- 
mark, the physical resemblance between 
tha two marks must be taken into considra- 
tion, The mere fact that one mark may 
in the market be known under the same 
name as another is not necessarily s 
violation of the rights of the owner of 
the first trade-mark, Thera must be 
some inherent similarity in the marks 
themselves so as to cause violation of the 
rights of the first mark, (Dunkley J.) 


ABDUL SAKUR vs, EMPEROR. 
A.LR, 1936 Rang, 96 


UNITED PROVINCES EXCISE ACT 
(IV OP 1910). 


Sec, 3(2)—Fxrcise officer —Sub-Inspec- 
tor of Police, if; can be deemed to be an 
Eixcise officer. 


A Sub-Inspector of Police on whom 
any of the powers referred toin See. 10, 
Excise Act has been conferred isan Excise 
officer as defined in Sec. 3 (2) of the Act, 
(Niamatullah 4.) 


SUNDER vs, EMPEROR. 


1936 A-L.J, 577 = 1641. C. 659= 37 Cr, 
L.J, 1018=1936 AW R. 213 


Sec. 40 (2) (k)—Minor in charge of 
excisa shop against rule, if can be held 
guilty of any offence under the Act, 


Where inspite of a rule to the effeot 
that the licensee or persons employed 
by him shall not put a minor in charge 
of the drug shop, a minor ls actually 
placed in charge of the shop, the minor 
cannot be agpvicted for the breach of the 
paid rule. (Allsop J.) . 

LACHMI SHANKAR vs, EMPEROR. 
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1936 ALJ. 279=1936 A W.R, 324= 
162 I.C, 889=37 Cr,L.J,719=193¢ Cr, 
C, 496=AIR, 1936 All, 372 


Sac. 54—House search —“respectable 
search witnesses, — meaning of, 


If a house-search is required to be con- 
ducted in presence of reapactrable witness- 
os, respectability does not connote any 
particular status or wealth or anything 
of that kind. Auy peragn is entitled to 
claim respectability provided he is not 
disreputable in any way, that is, if he is 
not a thief or a criminal of some kind or 
a person perhaps of grossly immoral habits 
(Allsopp J} 


ASHFAQ vs, EMPEROR. 


1936 A.W.R, 781-165 I, C, 25=37 Cr, 
Lf, 1108-1936 A.L.J, 988= 1936 Cr, C, 
$93=A, [I R. 1936 All,707 


Secs, 73(1) (a). 10 &° 3 (2)—Subd- 
Inspector, on whom any af the powers 
under Sec. 10 has been conferred, if ath 
excise officer. 


A Sub-Inspector on whom any ol the 
powers referred to in See. 10, U, P, Excise 
Act hes been conferred is an Pixcise-ofticer 
as defined in See. 8 (2) of the Aot. anda 
magistrate taking cognisance of an offence 
on the report osthe Sub-Inspector should 
be deemed to have taken cognisance of 
the offence on the report of an Excise 
Officer as required by See. 76 of the Act. 
{(Niamatullah J. ) 


SUNDAR vs, EMPEROR. 


193g A.W, R,213= 1641, C, g59=3 
LJ, 1018 =82=7936A.L) £77 CC" 


UNITED PROVINCES M a 
ITIES ACT (II OF 1916). NAGA 


_ See. 116—Mimicipal street encroach- 
ing upon private land—accused construct- 
ing projections over that part af the sireet, 
commits offence thereby. 


_ Wherein making a street, the mun- 
icipality encroached npon the land of 
a private owner, and the aconsed conatruc- 
ted certain projections over that part 
of the atreet which was on the land of 
the private owner, held, that the land 
over which the acoused built bis projec. 
tiona was no part of a public street or 
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lawfully under the control of the Board 
and ba could not be convicted of the 
breach of a municipal byelaw which pro- 
vided that no person shall build or otber- 
wise encroach upon land which is the 
property ofthe Board or which is ander 
he control of the Board unless permission 
to that effect had been duly granted 
(Allsop J.) 


SOHAN LAL vs. EMPEROR, 


1936 A.L.J, 48=1936 A.W.R, 110= A. 
LR, 1936 All, 192=160 IL, 445=37 
Cr.L.J. 451= 1936 Cr,0, 213 


Secs. 121 (vii) & 298—Bye-laws of 
Municipality requiring person bringing 
within its limits laden vehicle to toll tar— 
toll tax, if leviable when vehicle stays out- 
side limits of Municipality. 

Where the bye laws of a Municipality 
require a persen bringing a laden vehicle 
within its limits to pay toll, then, as soon 
Ys a vehicle enters the Municipal limita 
theact of bringing it is complete and 
it becomes liable for the tax irrespective 
of the fact whether the vehiole stays within 
the limits of the Municipality or not. 
The word “ bring” has no element of 
_ or ‘report’. {Allsop € Ganganath 
dd, 


EMPEROR vs. HAR Darr. 
1936 A.W.R. 840= 1936 A,L.J, 962 


Sec. 128 (vii)—Toll tax leviable on 
laden vehicle—fact that toll tax is to be 
calculated according to number of passen- 
gers if makes tax leviable on passengers. 


Where according to the byelaws of a 
Municipal Board the toll is leviable not 
on passengers but on a laden vehicle, 
the fact that tha amount of toll tax has 
to be caloulated according to the number 
of passengers in the vehicle, dose not make 
the tax leviable on tha passengers and 
the tax remains leviable on the vebicle, 
(Allsop £ Ganga Nath JJ.) 


EMPEROR vs. HARI DATT. 
1936 A.W.R, 840=1936 A,.L.J, 962 


Secs. 128 (vii) & 298—Bye laws of 
Municipality requiring gerson bringing 
within its limits a laden vehicle to pay tool 
ma0—tool tax, if leviable when vehicle stays 
gut side limits of Manicipality. 
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After a tax imposd bya Manicipal 
Board bas baen notified in the Gazette 
by the Government, it is not open to 
auybody to question the validity of the 
tax oo the ground that it is not in aecor- 
dance with the provisions of tha U. P. 
ae Act. (Allsop & Ganganath 
d. 


EMPEROR vs. HAR DATT. 
1936 A,W R. 840=1936 A, L.J. 963 


Sec. 155—Proprieior of firm to which 
duttable goods are consigned, if liable. 


The proprietor of firm ta whioh dutiable 
articles ara consigned, is not liable to con- 
viction unless it is shown by evidenae 
that the proprietor of the firm himself 
introduced or did some act amounting 
to introduction of goods on which duty 
should have been paid, (Niamatuliah J,) 


RAMNARAIN SARASWAT vs. EMPEROR, 
1936 A.W,R. 104 


Sec. 155—Prosecution for non-pay- 
ment of octrot-—criminal court, if can 
enquire whether goods were liable to pay the 
octroi duty. 


In a prosecution under Sec, 155, U, P. 
Municipalities Act, for no payment of 
octrot on goods liable to the payment 
of octroi, the criminal court bas jurisdic. 
tion to inquire into the question whether 
the goods imported were actually liable 
to the payment of octraé, 28 no offence 
under the section can be said to have been 
committed unless the court is satisfied 
that the goods were in fact liable fo octroi 
duty, and not exempted from it. (Sulai 
man C.J. Rachhpal Singh J.) 

KASI PROSAD VARMA vs. MUNICIPAL 
BOARD, BENARES. 


57 All, 648 


Secs. 186 & 318—Nolice to a person 
erecting building to demolish the same— 
Appeal. if ltes—Validity of notice, if can 
be questioned in a Criminal Court. 


If a person erecta a building and is 
ordered by tha Municipal Board to demo- 
lish it, the order is fzirly ome under Sec. 


186, U. P. Marficipatities Act, whether 
justified or not justified. The question 
whether such an order was properly 
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issued is one for the appellate authority 
under Seo. 318 of ths Act and the gaildity 
of tif order aannot be questioned in 
a Criminal Court. The only questions 
which the Criminal Court can decide being 
wheather the ordor was issued and whether 
it waa complied witn. So, if a person 
to whom a notice is issued under Sac. 
186 cannot comply with it, he should 
appeal under Sec. 318 of the Act and if 
he doəs not appeal then it is not open 
to him to question the validity of the 
order upon the ground that he was nob 
the proper person to whom if should 
have been issued or that he was no longer 
the proper person to carry out the order 
of the Board. ‘That being so, the point 
cannot be raised in the Criminal Court 
that be could not be punished, because, 
he bas sold the building and is no logner 
ina position to comply with the order, 
(Allsop, J.) 
AMBIGA PROSAD vs, EMPEROR. 
1936 A.L.J, €05=1936 AWR, 623 
165 1, C. 223=37 Cr. L, J. 1114= 1936 
. Cr,C,889= ALR, 1936 All, 693 


Sec, 298 H (e) - Bye-law pioribiting 
prostiiutes from residing within a specifie 
area—cnceptions, if can te made. 


Where a byelaw wan framed by a 
Municipal Board under Sae. 298H (e); U. 
P, MunicipalitissAct, proaibiting prostitu- 
ted fram yresidir within a specified area, 
but there was n proviso to the effect 
that public prostitutes who owned houses 
within tha said area, sould continua to 
live in such houses for their lifetime, 
held, that tha provison was wltravires, 
and ay such vitiated tha main provision 
deferring p-ostitutas from residing within 
tha specified area, (Srivastava & Nanavi- 
ity JJ.) 

GANGA Prosan vs. MUNICIPAL Boa- 


DS, 
ROS 1936 OLW.N, 461=37 Cr, L.J, 574= 


1936Cr,C. 814=ALR. 1936 O. dh 326 
=1621C, 286 


dec. 299 —Accused convicted for breach 
sof bye-ww—Regality of the bye-law, tf can 
be questioned in appellate court when not 
praised at the time of trial, 
a. Where the accused was convicted under 
Kana, 299 U.P. Municipalities Act for gontra- 
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vening a bye-law of a Municipal Board 
and no question as to the legality of the 
bye-law was raised by him, held, that it 
was not open to the Sessions Judga 
to quastion ths authority of the Muni- 
cipal Board to frame and that of the Com- 
missioner to sanation such a bye-law, 
(Nanavutty, Sf.) 
KARIM vs. EMPEROR, 
1936 O.W,N. 220 


Sec. 307—Failure to comply with 
notice — proceedings under the section, tf may 
be taken, 


Where on the failure of the accused to 
comply with a notico issued by Municipa 
Board, the Board files a complaint against 
him under Sec. 307, Municipalities Act, 
held, that the proceedings were liable 
to be quashed, as the Board clearly having 
a remedy in the matter, by way ofa sivil 
suit, were nat entitled to find a short-eu 
by getting the accused convicted by Cri- 
minal Court. (Sullaiman C.J. € Collister 


MAIKU vs. EMPEROR. 
1936 A W.R. 36=A_1.R,1936 All 149= 
161 LC. 316=193g A.L.J. 205=37 ur, 
L J, 426/2) = 1936 Ur,C, 177 


UNITED PROVIN SES PREVENTION 
OF ADULTERATION ACTIV OF 1912) 


Sec, 2—Public analyst — Meaning of. 


The definition of public analyst given 
in Sec 2, U. P. Prevention of Adultera- 
tion Aob includes a person appointed to 
exercise the pawers of a public analyst. 
(Sulaiman C, J. d Bennet J.) 


RAMESWAR DAS vs. BMPEROR. 


1936 A.W.R. 180=160 LC. 1026=37 
Cr.L.J. 360= 1936 A.L. J.311=1936 Cr, 
C, 113/2)2 A.LR, 1936 All, 86 


Sec. 4— Applicability of law of abet- 
mont to offence under the section—penalty 
for abetmené af the offence. 


Sec 40, Penal Code, provides that the 
word “offence in Sec. 109, Penal Code, 
denotes a thing punishable under any 
special or local law ag well as a thing 
punishable under the Penal Code. The 
law of abetment therefore will. apply to 
Sec, 4, Pravention of Adulteration Act. 
and gy there is no express provision for 
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the abetment of this offence, the penalty 
is the sama as the penalty for the offence. 
(Bennet J.) 


RAM GOPAL vs. EMPEROR, 


1936 AWR 875=1938 ALJ, 1037 
= 1936 Cr,C, 1107=A,LR, 1936 All, 865 


Sec. 4—Person bringing impure food 
and selling same in another's shop — offence 
committed, 


A person who brings impure ghee to 
the shop of another, 2 commission agent, 
and is allowed by the latter to sit in his 
shop and seli the ghee, is guilty of an 
offence under Sec, 4 U. P. Prevention 
of Adulteration Act, The commission 
agent ia guilty of the abetiment of that 
offence, even though the actual selling is 
not done by him. (Bennet J.) 


RAMGOPAL vs. EMPEROR, 


1936 A.W.R 875=1936 ALJ, 1037= 
1936 Cr.C, 1107= AIR, 1936 All, 865 


Sec. 4-~Person offering milk fot sale— 
Selling skimmed milk —Offence committed. 


“Where a customer asks for milk, ha should 
be understood to be desirous of purchasing 
pure milk and if he is supplied with skim- 
med milk by the sellar, who does not make 
clear that the milk he supplied, was 
skimmed milk, be is guilty under the firat 
part of ‘Sec. 4 of the U. P. Prevention of 
Adalteration Act, 1912. Similarly whera a 
person gives out that milk Was for sale at 
his shop, he should be taken to offer to sell 
pure milk and not skimmed milk, and if 
while offering to sell milk, he supplies skim- 
med milk, he is guilty under the second 
part of that section. ( Niamatullah J. ) 
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Sec. 4(1i(e)—Burden of proving that 
the case falls under proviso fc), on whom 
ies. 
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{F P, Prevention of Adulteration Act, is is 
the defence to establish that the case 
wénld comè under proviso (e) to Sec. 4 (1) 
by proving that before the sate, the seller 


brought to the notice of the purchaser 
either by means of a label distinctly and 
legibly written or printed on or with the 
aviticle or otherwise the fact that such 
matter or ingredient had been so added or 
mixed. ( Sullaiman C. J. Rennet, J.) 


RAMESWAR Das vs. EMPEROR, 


1936 AW.R.180=AILR 1936 All, 86 
160 1,6. 1026=8 R A. 685=37 CrL.f, 
360=1936 ACr.C. 100=1936 Cr.C, 
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Secs, 4(1) & 6—Absence of label or 
warranty showing micture—Provisions of 
Section, if applicable. 


Where in a case under Sec. 4, Prevention 
of Adutteration Act for offering or exposing 
for sala milk mixed with water, there is no 
label or writing showing tha mixture as re- 
quired under Cl. (a) of Proviso 4 to See. 4, 
nor is there any written warranty about the 
milk exposed-forsale by the aceused under the 
proviso to Sec 6, the said provisos do not 
apply ab all, and it is not open to the ac- 
eused to avail of the defence under these 
provisions. ( Xia- Ul- Hasan, J.) 

EMPEROR vs. BRIJLAL. 


1936 0.W,N, 215=160 1. C. 489=8 R, 
0, 263=37 Cr L,J. 408, 
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ING ACT (2 OF 1925) 


Secs. 5 & 6—Offence if may be triad 
by Magisirate who had issued search 
warrant, è 


Thera is no bar ton magistrate’s trying 

a case under the Opium Smoking Act, for 

the reason that he had taken cognisance of 

it under the provisions of Sec, 190 (e) Cr. 
P. C. ( Allsop d Ganganath JJ.) 

UMPEROR vs. BADALWA & ORS. 
A. I, R, 1936 All, 689=165 I, C, 259~ 
37 Cr,L.J, 1221=9R, A, 256= 1936A 


Cr, C, 15151936 A L.J, 1201-1936 A. 
W.R, 733= 1936 Cr, C, B85. 


Secs. 6, 7 & 9— Magistrate issuing 
search warrant under Sec, 9, but subse- 
guently trying case under Sees. 6 d 7— 
frial, if illegal. 


it is not illegal for a Magistrate who; 
issues a search warrant under Sec. 9, Opium: 
Smoking Act, to subsequently try the ace 
cused who are arrested in consequence of the. 
search and are charged with offences undgal 
ssn bal 
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R.14 Scope and object of the rute— 

Necessity of complaint by District Magistrate. 


CURRENT LAW DIGEST 


296 


U.P. Provinces Sugarcane nyan (Confd.) 


R. 14 of the U, P. Sugarcane Rules is 
introduced into the rules to prevent sugar 
factories from being harassed from frivolous 
complaint and accusation, It is intended 
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satiety himself that complaint is not 
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Sec. 3—Sentence of imprisonment +f 


can be passed in addition to sentence of 
whipping. 
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is illegal. 


{Agarwalla & Luby JJ.) 
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